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PREFACE 


TO  TBI 


FIRST  EDITION. 


The  object  of  the  following  Treatise  19  to 
arrange,  into  a  practical  form,  the  Law  of 
Elections  for  the  Pariiament  of  the  United 
Kingdom* 

This  iQbj«ct,  te  affecting  England,  Scotland, 
wod  Ireland,  is  not  coDectitely  touched  upon, 
in  any  of  the  works  which  hate  hitherto  ftp* 

It  is  true  that  the  law  regarding  those  dif- 
iisrcM  elections,  irt  some  points,  so  essentially 
raries,  as  almost  to  want  any  relative  connec* 
tUfh;  hi  others,  jiowerer,  the  affinity  is  such, 
«  to  render  decisrons,  under  either,  productive 
efprittCipto  and  analogpies  for  each. 


Pa£FAC£« 

The  union  with  Ireland  bas^  in  the  trial  of 
controverted  elections,  introduced  questions  en- 
tirely new.  Andy  indeed,  upon  another  branchy 
that  of  the  eligibility  and  disqualifications  of 
members,  the  previous  law  of  Great  Britain  is  not 
to  be  received  without  attention  to  the  statute 
41  Geo.  3,  c.d2,  which  passed  upon  the  occasion 
of  the  Irish  union.  The  act  alluded  to  seems  to 
have  mutualized  the  statutory  disqualifications 
of  either  country. 

It  is  to  be  observed  likewise,  that  the  several 
elections  are  alike  the  subject  of  the  jurisdic* 
tion  of  the  house  of  commons  and  of  select  com- 
mittees ;  and,  therefore,  also,  it  is  more  than  a 
n>atter  of  convenience,  that  the  law  ^should  be 
contemplated  undsr  the  same  view.  This  was 
one  consideration  which  induced  the  Under* 
taking. 

The  arrangement  which  I  have  pursued  id 
this:  Touching  shortly,  in  the  first  instance, 
upon  the  convening,  holdings  and  dissolving 
parliament,  and  the  matter  therewith  connected; 
I  proceed  to.  consider  the  landed  qualification 


PRlFjIOS. 

requiske,  eligibility  for  the  house  of  commons, 
and  the  several  disqualifications  of  members; 
as  well  as  the  eflfect  of  choosing  incapacitated 
persons.  The  next  part  treats  of  undue  inter- 
ference at  elections;  and  of  the  election  pro- 
ceedings from  the  issuing  the  writ  to  the  re- 
tarn.  The  third  part  comprizes  the  proceed- 
ings upon  trials  of  controverted  elections.  The 
fourth,  the  qualifications  and  disqualifications 
oi  electors.  The  fifth,  and  last,  the  law  of 
bribery  and  treating,  (except  as  to  the  conse- 
quent disqualification  for  parliament,  which  falls 
lin  the  contents  of  a  former  part.) 


In  each  chapter,  the  law  is  first  given  as  ap- 
plicable to  elections  in  England^  that  which 
appertains  to  Scotland  and  Ireland  is  subjoined 
in  separate  sections :  in  this,  however,  the  in- 
tention has  been,  not  to  do  more  than  point  out 
the  peculiarities  of  each,  as  differing  fi*om  the 
corresponding  matter  which  immediately  pre- 
cedes. 

With  respect  to  the  statute  law,  the  several 


'Ul  VNUEACi^ 

acfai  of  parliameat  which  relate  to  each  braach 
of  the  United  Kiagdomi  will  be  found,  either  in 
the  body  of  the  work  or  in  the  Appendix* 
Those  of  England^  conoected  with  the  matter 
of  the  three  first  parts^  are  in  general  placed^ 
by  way  of  note,  where  they  are  immediate^ 
a|>{Jicable.  The  remainder,  with  the  acts  re* 
specting  particular  places  in  England^  and  also 
the  SqoU  and  Irish  staitutes,  are  introduced  in 
the  Afpendix* 

I  tfittt  that  this  arrangement  of  the  statutes 
will  not  be  deemed  inconvenient*  Those,  the 
difierent  clauses  of  which,  are  herein  separated 
one  from  the  other,  are  in  general  disconnected 
in  their  nature,  the  language  of  one  part  of  the 
act  affi>rding  no  clue  for  the  construction  of 
another ;  and  when  necessary,  the  different  sec* 
tions  will  be  found  by  reference  to  the  table  of 
statutes,  Those  statutes  which  are  differently 
circutnstanced  in  this  respect  (in  general  relating 
tt>  the  three  latter  parts)  are  kept  together  as 
entire  acts ;  as  are  also  those  which  are  directed 
%o  be  read, at  elections. 


The  reports  of  some  short/ but  materf&l  cases, 
net  liitherto  printed,  are  introduced  in  ihe 
notes  :  I  have  collected  the  materials  for  theni 
firom  sources  upon  which  I  call  rely;  and 
having  compared  them  with  the  minutes  of  th6 
contmiittee-clerk,  taken  at  the  time,  I  trust  they 
prove  substantially  correct. 


.  / 


Kleciion  questions  are  only  of  occasional  re- 
currence; to  the  profession  they  are  less  ha- 
hitual  than  those  Virhich  are  dealt  with  in  ff^esU 
ntdMef'hatts  to  person^  bot  6bnv6rsant  wilih 
legd  inquiry,  called  upon,  in  the  situation  ot 
tUtnnuDgOftcers,  to  &ct  in  cases  of  anxiety  and 
importance,  without  opportunity  for  ednsiderii- 
tion  and  advice,  stfch  questions  are  oftentimes 
fimight  with  difficulty. 

These,  as  well  as  .the  ireasbn^  already  ad- 
verted to,  appeared  to  me  to  call  for  a  work, 
havitig  for  \\s  etid,  not  only  to  incorporate  each 
graft  upon  the  original  election  code,  but  to 
subdivide,  and  methofltife,  t^faat  constitutai  -A 
law  of  general  interest.  This  it  has  been  my 
endeavour  to  accomplish. 


I 


FE&FACJS. 

I  ought  not  perhaps  to  conclude^  without 
acknowledging  the  abundance  of  information 
contained  in  the  works  of  lord  Glenhervie^  Mr. 
yerjeant  Heywood^  and  Mr.  serjeant  Peckwell^ 
(now  Blossef).  The  consideration  in  which  they 
are  holden  is  so  evident,  as  almost  to  preclude 
the  observation.  The  resort  to  them,  upon 
all  subjects  of  this  nature,  best  bespeaks  their 
eulogy. 

With  respect  to  the  utility  of  this  under- 
takings I  am  in  no  apprehension  for  the  judg- 
inent  of  the  profession  or  the  public.  With 
respect  to  the  execution,  I  wish  I  could  await 
it  with  equal  confidence. 

The  first  parts  and  the  Appendix  are  now 
published.  The  remainder  will  follow,  I  hope, 
at  no  distant  period. 

WILLIAM  THOMAS  ROE. 


Luiooln'8-Ihm,  Sept.  M,  ISIS^. 
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ADVERTISEMENT 


TO  THB 


SECOND  EDITION. 


SivcB  Ae  year  1812^  when  diis  work  first  appearec!,  so 
madi  additioiial  matter  has  accraed,  lainbq;  botfi  from 
new  acts  of  pariiament,  and  £rom  decisions  of  cases  ext 
pressly  upon,  or  intimately  connected  with  the  subject  of 
parliamentary  elections,  as  to  render  another  edition,  -of 
dioae  parts  which  were  oi^inally  published^  absolutely 
necessary.  The  alterations  and  additions  which  &^ve 
taken  place  since  the  former  edition  would  have  been 
l^en  by  way  of  supplement  to  what  was  already  in  prinl^ 
bat  it  was  found  qiute  impracticable  to  accomplish  this  in 
any  sufficient  and  satisfactory  manner. 

Tlie  collection  of  statutes  is  continued  to  the  present 
day^  and  it  will  be  found  to  contain  many  which  are 
in  no  other  election*work|  biit  which  obviously  belong  to 
the  present  subject 

Amongst  the  additions  which  are  now  introduced,  the 
report  of  the  Rochester  csae,  1817,  of  which  the  author 
look  notes  (the  first  and  only  case  upon  the  subject  which 
it  embraces)  will  be  found  in  the  Appendix. 


kfi 


ADVBRTI8EMBNT. 


The  author  had  prepared  a  report  of  die  appeal  case 
of  Black  ▼•  Campbell,  in  the  house  of  lords,  (Qdi  and  16th 
May,  1817y)  which  was  a  proceeding  under  the  stat  16 
Geo.  2,  c  11,^  M,  N>  mxr^r  agaioit  the  i)>pellant,  die 
town-clerk  of  Inverkeiihing^  a  penalty  of  <£500,  and  to 
subject  him  to  six  months'  imfrrisonmenty  and  to  incapa* 
city  for  his  office,  for  not  having  returned  the  appellant 
as  delegate  for  //rvrHMMiVff ,  4ie  ^hknig  to  have  been 
elected  by  the  majority  of  the  magistrates  and  town- 
cooncillors.  The  question  was,  whether  the  appellant 
was  justified  in  rejecdng  the  votes  of  certain  of  die 
town-councillors  who  were  upon  the  list,  but  who  had 
ceased  to  reside*  The  decisiou,  however,  turned  upon 
the  pleadings,  which  made  it  unavailable  for  general  fiur- 
poses;  wherefore,  and  as  it  would  have  nm  to  considerable 
leqgdiy  it  has  not  been  inserted. 

Hie  author  has  to  lament  diat  his  professional  avoca- 
dens  sliould  so  long  have  Impeded  die  publication  of  die 
remainder  of  die  work.  It  is  now  in  considerable  for- 
wardness, and  he  hopes  that  it  will  be  completed  befori^ 
die  period  when  a  treadse  of  this  nature  would  be  mora 
pardcularly  called  for. 


Lnrooii^a-IiiHt  Mag  35»  1S18. 
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Enrtta  el  Ccrrigenda, 


zlf  lit.     Title  of  act,  for  "  FTotei,*'  read  **  «  Waget," 

Ixxztiii.  Dde  <<  to  be  read  at  elections  for  ITeitiiitiMter." 
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htkmd,**  throngliout. 
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JAW  OF  ELECTION^, 


■» 


PART  I. 


CHAPTER  I. 

OF   PAKLIAMENT. 

« 

Section  1.    Parliament,  haw  cofivened,  and  haw  afier^ 
to  be  assembled. 

Section  2^    Parliament,  haw  prorogued  or  dis^olved^. 
and  when  to  be  convened  notwithstanding  prorogatior^ 
or  adjournment. 

Section  3.     Of  the  provisions  for  thff  case  of  the  d^ 
mise  of  the  crown. 

Section  4.     Of  the  duration  of  parliament ^ 

Section  5.    Attendance  of  members  of  parliament  ioj/f 
enforced* 

Section  6.     Of  the  privilege  of  parliament. 


I 


T  is  a  branch  of  the  royal  prerogative  that  Fr«g|tite  <jf 

.  tllC  CfOWD  t^ 

no  parliament  can  bje  convened  by  its  own  co^Vcnepw^ 


^  Adverting  ^o  the  title  an4  which    is  contained  in  thi9 

the  professed  object  of  this  tint  chapteir  seems  so  n.early 

work,  the  introduction  of  any  allied  id  the   main  enquiry , 

nrcliiuinary  niatter   may  re-  that  it  js  hoped  f%  )vili  not 

^uire  some  apologyi  but  that  appear  irrelevant. 


B 


1 


2  OF    PARLIAMENT.  [PART  h 

Scct.i.      authority,  or  by  the  authority  of  any,  except 
the  king  alone. 

That  this  prerogative  is  founded  upon  very 
good  reason,  not  only  as  being  in  all  respects 
most  convenient,  but  as  being  most  consistent 
with  the  dignity  of  the  parliament,  that  it 
should  be  called  together  by  the  supreme  branch 
I  Com.  150.     of  the  legislature,  ia  clearjy  shewp  by  Mr.  Jusr 

tice  Blackstone.     . 


Casei  wherein  The  two  iustauccs  in  which  the  lords  and 
wil^oiiT^ed  conamons  met  without  being  so  convwied ;  the 
?7 tile's^  o»e wherein  Iqng  Chailes  the  second  was  re- 
^^'  stored,  the  other  wherein  the  crown  a^d  king- 

dom were  disposed  of  to  the  prince  of  Orange, 
he  proves  to  have  been  founded  upon  the  ne- 
cessity of  tlie  thing,  and  that  from  tlie  parti- 
cular circumstances  of  each,  neither  can  be 
drawn  into  a  precedent  in  prejudice  of  the  rights 
of  the  crown^ 

isCtr.  2.C.I.      It  is  to  be  observed  also,  that  in  each  of 

^i4«iw!<fil  those  instances,  it  was  thought  adviseable  by 

|w!!^i(.^im;  the  very  first  act  that  passed  to  declare   "  the 

e.f.ff.         u  lords  and  commons  then  sitting  to  be  the 

*«  parliament,"  and  moreover  further  to  confirm 

each  of  such  parliaments,  aAd  the  acts  therein 

passed,  by  statute  in,  the  respective  succeeding 
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parliaments ;  and  the  confirmatory  acts  iif  (he      sect  ^^ 
ca^e  of  Charles  the  second,  recited  at  th^  i^^f     ^^>^ 
time,   that  the  manner  of  calling  the   parlia? 
iDent  so  con^rmed^  w^  |iot  to  jbe  drawn  into  ex? 

.afliple. 

> 

By  the  common  law  the  king  w^  (}Uite  at  lif 
berty  in  the  exerpise  of  this  prero^tjlve,  i^ 
being  perfectly  in  his  discretion,  when  ;|nd  bow 
^ten  to  coiiyene  the  parliament  >  and  in.  the  pe- 
riods of  our  l)jstory,  whe^  the  cro>vii  possessec). 
a  considerable  revenue  independent  of  the 
bounty  of  tl^e  commons,  the  monarch  was  ger. 
nerally  4isincliued  tp  pipet  t^ipm^ 

Thi$  discretion  of  the  prowB  beginning  to  be 
regarded  with  jealousy,  wa^  in  some  measure 
jbroken  in  upon  by  the  legislatuf^  in  the  early 
part  of  the  fourteenth  century. 

By  the  concise  sjtatute  o£  4  £dw.  3.  c.  14.  4£dw.5.c.u. 
•  ^'  it  is  accorded,  tliat  a  parliamei^t  s|ial|  be  hol- 
"  den  once  every  year,  and  more  ofteii;  ifr^tcd 
"  be/'     And  by  thestat.  SSEdw.  3.  st  1,  c.  }0.  36Edw.3.ii, 
''  For  the  maintenance  of  the  said  article;^  anfj  ' 
"  statutes"  ^several  having  been  just  passed), 
"  and  redress  of  divers  mischiefs  and  grievances 
**  which  daily  happen,  a  parliament  shall  be 
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SecLi,       "  holden  every  year,  as  another  time  was  or- 
^"^^"'"^      *^  dained  by  statute." 

1  Com.  53.  By  these  statutes  the  king  was  not  obliged  to 

call  a  new  parliament  every  year,  but  only  to 
permit  a  parliament  to  sit  annually  for  the  r^ 
dress  of  grievances,  and  dispatch  of  business, 
**  if  need  be."  These  last  words  expressly  used 
in  the  former  statute,  and  adopted  by  reference 
in  the  latter, '  are  so  loose  and  vague,  as  very 
much  to  weaken  the  efficiency  of  these  pro- 
.  visions,  and  accordingly  at  times  there  have 
been  considerable  intervals,  during  which  no 
parliaments  have  been  holden.  Such  an  inter-r 
val  there  was  for  six  years  in  the  reign  of  Henry 
the  eighth,  another  for  six  years  in  the  reign  of 
James  the  first,  and  one  for  twelve  years  in  the 
reign  of  Charles  the  first. 

This  circumstance,  (as  might  be  expected, 
particularly  in  the  latter  case),  produced  a  sta- 
tute to  prevent  the  recurrence  of  the  mischief. 
By  the  16  Car.  1.  c.  1.  if  the  king  neglected  to 
call  a  parliament  for  three  years,  the  peera 
might  assemble  and  issue  out  writs  for  choosing 
one;  and  in  case  of  neglect  of  the  peers,  the 
constituents  might  meet,  and  elect  one  them» 
gelves. 
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This  statute  was  afterwards  repealed,  as  being      «ect.  i. 
derogatory  of  the  prerogative  of  the  crown,  by 
the  Stat.  16  Car.  2.  c.  1.  §  1  &  S.  i6Cir.«.  c.i. 

The  same  act,  however,  by  §  3.  provides 
"  that  the  sitting  and  holding  of  parliaments 
"  shall  not  be  intermitted  or  discontinued  above 
"  three  years  at  the  most."  And  again  the  stat. 
1  W.  &  M.  ^e^*.  2.  c.  2.  declaring  the  rights  iw.am. 
and  liberties  of  the  subject,  &c.;  by  §  1.  ar-  art.'i3.  ' 
tide  13.  declares,  "  that  for  redress  of  all 
"  grievances,  and  for  the  amending,  strengthen- 
"  ing  and  preserving  of  the  laws,  parliaments 
"  ought  to  be  held  frequently. **  \ 

This  indefinite  frequency  is  now  reduced  to 
a  certainty,  by  the  stat.  6  &  7  W.  &  M.  c.  %  6&7  w.&m. 
%  1.  reciting  inter  alia,  "  that  by  the  antient 
**  laws  and  statutes  of  this  kingdom,  frequent 
"  parliaments  ought  to  be  held,  and  that  fre- 
"  quent  and  new  parliaments  tend  very  much 
"  to  the  happy  union  and  good  agreement  of 
"  the  king  and  people,"  and  enacts,  as  the  sta-  Parliament* ta 

/•  /^i       till  1        n  beholden  once 

tute  ot  Lnarles  had  done,  that  from  thenceforth  mUureeyean. 
a  parliament  shall  be  holdcn  once  in  three  years 
at  the  least. 

Thus  by  the  positive  written  law,  more  than 
three  years  cannot  elapse  without  the  holding 
of  a  parliament. 
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fitct  t.  MoT&ovcr,  did  necessity  of  this  law  bas  been 
greatly  superseded  by  the  vigilance  ot*  the  coip^* 
mons,  which  has  contrived  to  furnish  their  sup- 
plies to  the  crown  in  Siich  manner  only  as  inci-' 
dentally,  tho)^gh  effectually  to  seclire  tlxeir  being 
convened  for  the  dispatch  of  business  once  ia 
every  year*. 


/" 


Section  2.  Parliament,  haw  prorogued  oh  dissokedf 
and  when  to  be  convened^  notwithstanding  prorogation 
\i>r  adjournment. 

AlS  it  is  with  the  crown  to  calf  together  a 
|)arliament  in  the  first  instance,  so  is  it  v/ith  the 
trown,  to  J>rorogue  or  dissolve  it  at  pleasure, 
the  manner  and  circumstances  of  which  are  re- 
gulated by  anticnt  usage,  together  with  some 
statutarj'  provisions  which  have  been  super- 
added, the  tendency  of  most  of  which  is  in  aid 
father  than  in  derogation  of  the  royal  prcroga- 
Hvei 

tt  \^ai  bdnsidi^red  to  be  the  law  that  the  king 
tould  not  sununon  a  parliament  before  the  day 
to  which  it  was  last  prorogued  f . 

♦    The   mlitihy  and   Inait  by   Cliarlcs   flic   sorbnd,    in 

kcts  are  pa:)2icd  lor  one  year  1077>  of  calling  togtihor  a 

only  al  a  time.  parliament  on    ihc    25ih   of 

•f    'Ihe  measure  adopted  July,    it    having    been   pro* 


C^A^.  I.]  Oi?   l^AHLtAMENt. 


And  parliament  being  prorogued  to  a  ccfrtain      Sect  i. 
dav,  it  has  a::  own  into  custom  that  tbcy  are  not      "^^^^^ 
to  meet  on  that  day  for  the  dispatch  of  business,  4p!^2S^\ 
nnless  it  be  so  'declared  by  proclamation,  if  it  bJJgjS^*^*^ 
be  prorogued  by  proclamation ;  and  if  Otherwise  fe^^^^^y* 
prorogued,  it  is  the  established  practice,  vthen  ^■*** 
it  is  intended  that  they  shall  sit  for  the  dispatch 
of  business,   to  issue  a  proclamation  to   ^^t 
effect,  which  p^-oclamation,  unless  upon  some 
urgent  occasion,  bears  date  at  least  forty  days 
before  the  meeting  *. 


Whether  the  /at  et  consuetude  parliament i 
indispensably  required  the  above  preliminary 
steps  or  not^  the  legislature  has  contemplated 
certain  cases  of  exigency,  in  which  anj^  difficulty 
in  convening  the  parliament  would  be  highly 
detrimental,  and  has  therefore  by  several  sta- 


rogued  to  the  10th  of  Octo- 
ber, was  against  the  opinion 
of  lord  Clarendon,  and  is 
considered  to  have  been  ille- 
gal. 2  Hat.  239 (a J. 

*  In  17S8,  the  parliament 
had,  on  the  25th  September, 
been  prorogued  to  the  29tTi 
NoTcmbcr,  on  which  day, 
there  being  no  further  proro- 
gation, though  there  had 
been  no  proclamation  for 
meeting  for  dispatch  of  busi- 
ness, a  number  of  members 
asK'mbled ;  a  notification  was 


thereupon  made  to  the  house,  44  jonm.i, 
that   in   consequence   of  his  «o  Nov.  1778, 


majesty's  indisposition  he  had 
given  no  orders  for  either 
holding  or  proroguing  the 
parliament;  an  adjuurnment 
of  a  fortnight  then  took  place, 
and  the  speaker,  by  order  of 
the  house,  sent  circular  let- 
ters to  the  sheriffs  and  stew- 
ards of  ihe  several  counties, 
requiring  the  attendance  of 
the  members.  See  also  the 
proceedings,  November,  1810, 


«f  M7. 


a 


dp   PARLIAMfiNt; 


[l^AlIT  ii 


Sect  f.      tuted  provided  that  in  cases  of  actual  invasion^ 
{  ^  ,    or  of  imminent  dan&^er  thereof,  or  in  cases  of 

In  eases  of  i^-      i        •  • 

^on,  6T  im-  rebdUon  or  insurrectionj  the  king  having  first 
tiicteof,  or  of  cioiifxmunicated  the  occasion  to  parliament,  if 

rebcfllion  or  in-    .     .  ,  .«  ,.  ,        .     .  ,       . 

ittrrection,  if   Sitting,  and  II  no  parhamcnt  be  sitting,  having 

pKriiament  be         .-n    i  ^v  •        i  i  ^. 

Mjottined  or  notincd  ttic  occasion  by  proclamation,  may  or* 
{iuTn^ycon-  dcr  th^  militia  to  be  called  out  and  embodiedj 
bnfonrtSn*^  and  that  wherever  this  is  done,  *'  if  the  parlia- 
iation?^^*'  "  inent  shall  be  then  separated  by  such  ad* 
bfi67.%1i6  "  journment  or  prorogation  as  will  not  expire 
fc^9o*«m' ^'  "  within  fourteen  days,  his  majesty  may  and 
& 4  G^'  ^^^'  *'  ^^^^-  '^^^^  ^  proclamation  for  the  meeting 
Jr.  91.  $  107.  «'  of  the  parliament  within  fourteen  days^  and 
'  "  the  parliament  shall  accordingly  meet,  &c." 

So  nbw  in  uny      *f  his  provisioii  Ivas  introduced  into  the  militia 

i^ftse  when  the  ' 

king  shall  i>e    acts,  and  was  confined  to  the  cases  therein  spe- 
0  please  i      ^j^^^]^  ^J^^  ^  general  provision  has  been  made 

by  the  stat.  37  Geo.  3.  c.  127.  §  1.  *  by  which 


d^  deo.  3. 
>:m.  it. 


*  "that  statute  recitrt 
"  that  it  is  expedient  to 
**  shorten  the  time  now  i-e- 
"  quired  for  giving  notice 
"  of  the  rdyal  intention  of 
"  his  majesty,  his  heirs  or 
**  successors,  that  ihc  par- 
«*  liament  shall  meet  and  be 
"  holden  for  the  dispatch  of 
**  business;"  and  enacting, 
"  that  whenever  his  majesty, 
••  his  heirs  or  successors, 
**  shall  be  pleased,  by  and 
*'  with    the    advice   of    the 


(( 


privy  council  of  his  Ma- 
jesty, his  heirs  of  suc- 
cessors, to  issue  his,  or 
their  royal  proclamation, 
giving  notice  of  Jiis  or 
thtfir  royal  intention,  that 
parliament  shall  meet  and 
be  hblden  for  the  dispatch 
of  business,  on  any  day, 
being  not  less  than  four-" 
teen  days  from  the  date  of 
such,  proclamation,  the 
**  same  shall  be  a  full  and 
sufficient  notice  to  all  per* 


u 


It 


« 
u 
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« 


it 


u 


**. 


bHAP.  It^  OF.  PABLtAMENt*;  '        & 

the  king  may  now  convene  the  parliament,  al-      s^ct  »• 
though  prorogued^  at  any  time  that  he  pleases, 
with  die  advice  of  his  privy  council^  such  time 
not  being  less  than  fourteen  days  from  the  date 
of  die  proclamation. 

A  provision  to  the  same  effect  is  made  fot  395^40  Geo.  s« 
cases  where  the  parliament  shall  stand  adjourn-  The  kUigmy 
ed  for  more  tlian  fourteen  days,  enabling  the  lu^^S!'' 
king  to  issue  his  proclamation  for  their  meeting  j^nJJSjJir*' 
at  any  day  not  less  than  fourteen  days  from  the 
date  of  sueh  proclamation,  by  the  stat  39  &  40 
Geo.  S.c.  14.  I  1. 


Section  d»     Qf  the  provisions  for  the  cast  of  the  de^ 

mise  of  the  crown* 

THE  wisdom  of  the  legislature  has  also  ad- 
terted  to  another  Case  of  considerable  import- 
ance, namely,  that  of  the  demise  of  the  crown. 

By  the  cortimon  law,  the  demise  of  the  crown 


**  sons  whatever,  of  such  the  "  notwithstanding    any   prc^ 

"  royal  intention  of  his  raa-\  **  xious  prorogation    of    the 

••  jcsty,    his  heirs  and  sue-  **  pyirliament  to  any   longer 

"  cessoPb,  and  the  parliament  "  day,  and   notwithstanding 

"  shall    thereby    stand    pro-  **  any  former  law,  usage,  or 

"  rogiicd    to    the-  day    and  "  practice  to  the  contrary." 
*'  place     therein     declared, 


Sect  5.  putah  iminGidiateend  to  the  parliament  Butithaft 

f  &  8  W.3.  hcevi  provided  by  the  statutes  7  &  8  W.  3-  c.  14. 

c.  If'  *  ^'*"*  anid  4  Ann.  c.  8.  and  ultimately  by  the  stat.  6Ann. 

6A1111.  c.r.  ^7   ^4    "  that  parliament  shall  not  be  deter- 

Parliament  "  mined  or  dissolved  by  the  death  or  demise  of 

tennined  by  "  her  majesty,  her  heirs  or  successors,  but  shall 

the  demiBe  of     ..  .  i  •        i         i  j  i 

thecftma.  Continue,  and  is  thereby  empowered  and  re- 

ifaittiugto      *<  quired,  if  sit tins[  at  tlie  time  of  siich  demise, 

proceed  to  act        .  . 

notwithitand-  "  immediately  to  proceed  to  act,  notwithstaud- 
mse,  for  six    '^  such  death  or  demise,  for  and  during  the  term 

months,  unless  .,      /•     -  ^111  11 

sooner  pro-  ot  SIX  months  and  no  longer,  unless  the  sam0 
iohred.  ^'  ""  "  be  soouer  prorogued  or  dissolved.'* 

If  prorogued,       And  by  the  same  clause,   "  if  the  parliament 

tA  fn^^t  8^~ 

cording  to  the  "  shall  he  prorogued^  then  it  shall  meet  and  sit 

and  cStinue    "  on  and  upon  the  day  unto  which  it  shall  be 

^rsixmon    ,  <j  prorogued,  and  continue  for  the  residue  of 

"  the  said  term  of  six  months,  unless  sooner 

"  prorogued  or  dissolved." 

%  Ann.  c.  7.  By  §  5.  *  of  the  same  statute,  if  there  be  a 
i>ariiaraent  to  parliament  in  being  at  such  time  "  but  the  same 
ateiy 'Ster  tlie  **  happens  to  bc  separated  by  adjournmtnt  or 
<*e«ih.  a  prorogatiov^    such   parliament  shall    immc- 

"  diately  after  such  demise  meet,  convene,  and 
"  sit,  and  shall  act  notwithstanding  such  death 


*  The   case   of   prorojra-  shall    meet    on   the  day   to 

tion  (liflforcntly  provided  for,  which  it   is   prorogued,    the 

in  tlic  4  and  5  sections,  the  other  that  it  shall  meet  ini- 

onc  directing  that  parliament  mediately  on  the  dcmis«. 


"  or  d^misei  fcir  and  durmg  tlie  tihfi^  of  sil       *«oti 
*'  mouths,  aod  oo  longef,  unl<«s  the  same  shall 
^*  bfe  jSdoner  prorogued  ^r  diasolv< 


L" 


Tlie  above  abts  had  also  provided  fbr  tlie 
event  of  there  being  no  parliament  in  heing 
at  the  time  of  «Uch  demise,  but  the  provLsiohs 
therein  made  h^sive  undergone  %omc  alteration, 
and  the  la w  no \V' stands  upon  the  stat.  37  Geo.  3;  sroeo.i 
c.  127.     The  §  3.  of  which  has  enacted  that  in         *     * 
case  of  such  'demise^    *'  subsequent  to  the  dis-  in  the  casc  of 
'^  solution  or  expiration  of  a  parliainent^  and  nLtt^^' 
"  before  the  day  appointed  by  the  writs  of  sum-  JS£|^,**' 
^*  mons  for  assembling  a  new  parliament>  then  J?aSrSSr3>- 
**  and  in  such  case,  the  la3t  preceding  parlia-  Swrny^ff^ 

r  one,  thf 
:  precediBi^ 
jiametit  to 

•*  tinue  for  and  during  the  space  of  six  monthsj  *«• 
*'  and  no  longer,  to  all  intents  and  purposes,  as 
**  if  the  same  parliament  had  not  been  dissolved 
'*  or  cxpifedj  but  subject  to  be  sooner  pro- 
*'  rogued  or  dissolved  by  the  person  to  whoril 
**  the  cfown  shall  come." 

t\\t  %  4.  of  the  same  act  provides,  that  in 
case  of  the  demise  of  a  successor  to  the  crown  And  so  In  caB« 
within  the  said  period  of  six  months  limited  for  of  a^iurtTi^ 
the  duration  of  the  last  preceding  parliament,  withTn^r^"' 
and  before  the  same  shall  have  been  dissolved  bv  r!*'"**'*'*^^'' 
such  successor,  or  after  tiie  same  shall  have  ^»^.»*»"M'« 

uaviitgdi^ 


**  ment  shall  immediately  convene  and  sit  at  {JJT^JI^^ 
**  JFesiminiter,  and  be  a  parliament,  to  con-  P^'     ,  ., 

-  *  '  meet  and  sit^ 


ii 


(yf  ^AllLiAHEKf. 


[PAkt  n 


6€Ct.  9« 


BoWed  the  par- 
liament, or 
after  the  same 
thai!  have  been 
dissolved,  and 
before  a  new 
one  shall  have 
met* 


been  so  dissolved,  and  before  a  new  parliament 
shall  have  met,  the  *'  last  preceding  parliament 
shall  immediately  convene  and  sit,  and  con- 
tinue to  be  a  parliament  to  all  intents  and 
putposcs,  for  and  during  six  months  longer, 
to  be  computed  from  and  immediately  after 
such  last  mentioned  demise,  but  subject  to  be 
sooner  prorogued  or  dissolved  by  the  person 
"  who  shall  then  succeed  to  the  crown." 


€€ 


€C 


i€ 


<C 


cc 


€t 


la  case  of  such 
demise  on  day 
appointed  for 
aaaembltng 
newparUa- 
men  ty  or  after 
inch  day,  an4 
before  it-shall 
have  sat,  snch 
newparUa-  . 
nlcnt  to  con* 
veae,  6cc. 


1 

And  by  §  5.  In  case  of  such  demise,  on  the  day 
appointed  by  the  writs  of  summons  ybr  calling 
and  assembling  a  new  parliament,  or  at  any  time 
after  such  day  so  appointed,  and  before  such 
nexv  parliament  ihall  have  met  and  sat,  "  such 
new  parliament  shall  immediately  after  such 
demise,  convene  and  sit  at  fFestminster,  and 
be  a  parliament  to  all  intents  and  purposes, 
to  continue  for  and  during  the  term  of  six 
months,  and  no  longer,  but  subject  to  be 
sooner  prorogued  or  dissolved  as  aforesaid  ♦.'' 


K 


tc 


ic 


cc 


ti 
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*  It  was  provided  by  the 
?ttat.  5.  Geo.  3.  c.  27-  %  20. 
that  if  the  crown  had  de- 
scended to  any  of  the  chil- 
dren of  his  present  majesty, 
when  under  the  age  of 
eighteen  years,  if  a  parlia- 
ment had  been  then  in  being, 
which  had  met  and  sat,  such 
parliament  was  to  continue 
for   tluec  yeers,    unless  the 


successor  to  the  crown  sooner 
attained  the  age  of  eighteen  : 
or  unless  sooner  dissolved  by 
the  regent,  with  consent  of 
the  council ;  and  if  no  par* 
liamcnt  had  been  th^n  in 
being,  then  the  last  parlia- 
ment was  to  convene  and  sit 
for  three  years,*  under  ibe 
same  defeasances. 


CHAF.  I.]  OF   PAEUAMEKt, 
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8ect4» 


SxerioN  4.    Of  the  duration  ofjparUammt. 

THE  most  material  change  in  the  preroga- 
tive of  the  crown  with  regard  to  parliament, 
was  the  obligation  imposed  upon  the  sovereign 
of  calling  2^  new  parliament  withiu  a  certain 
period. 

Formerly  a  parliament  might  last  for  the  life 
of  the  monarch  who  convened  them,  and  such 
continued  to  be  the  law^  until  by  the  statute 
6  &  7  W.  &  M.  c.  2.  %  3.  no  parliament  was  to  6&7W.&M. 
have  any  continuance  longer  than  for  three  No  pariiamcni 

was  to  con- 
y^SMTS.  tinoe  longer 

^hanthree 
yean. 

The  duration  of  parliaments  was  again  altered  By  1  oeo.  1.. 
by  ♦  the  stat.  1  Geo.  1.  c.  2.  stat.  38,  by  which  PaSi^^t 
they   were  made   septennial     And  this  Mr.  »«?*«""'•'• 


•  The  1  Geo.  1.  stat.  «. 
c.  38.  after  reciting  the  third 
section  of  the  stat.  of  6  &  7 
W.  3.  c.  2.  proceeds  "  and 
**  whereas  it  hath  been  found 
*'  by  experience,  that  the  said 
**  clause  had  proved  very 
grievous  and  burthensome, 
byoccasioning much  greater 
*<  and  more  continued  cx« 
'^  pencesy  in  order  to  elections 
''  of  members  to  serve  in 
**  parliament,  and  more  vio- 
^  Icnl  ^od  lasting  hea^s  and 


u 


«« 


ft< 


animosities  among  the  sub-  1  Oeo.  1.  st.  $. 
"  jects  of   this   realm    than  ^-  ^' 
"  were  ever    known    beforfj 
'*  the  said  clause  was  enacted, 

ai)d  the  said  provision,  if  it 
'*  should  continue,  may  pro- 

baldly  at  this  juncture, 
'*  whep  a  restless  and  popish 
*'  faction  are  endeavouring 
"  to  renew  ^hc  rebellion  with- 
'*  in  this  kingdom,  and  an 
''  Invasion  from  abroad  be 
"  destructive  to  the  peace 
"  i|nd  security  of  the  govern - 


4( 


a 


u 


OF   FARLIAMSKT. 


[part  I. 


Sect  .«^.      Justice  Blackstone  instances  as  shewing  the  vast 
>Com.  m9.     authority  of  parliament,    that,  the   very  same 
house,  which  was  chosen  for  three  years  t:nact€4 
its  own  cpntinuanpc  for  sgven. 


Thus  ^s  our  constitution  now  standi,  the  par- 
liament must  expire  or  die  a  matural  death  at 
the  end  of  every  seven  years,  untessr  §poner  (lis? 
splved  by  thp  royal  prerogative. 


S^ctidN  5.    Attendance  qfmembm  of  parliament  im^^ 

qffbrcedf 

THE  attendance  of  persons  who  are  ^nmr 
moned  to  parliament  is  considered  as  a  parar 
piount  (cluty. 

It  was  not  oply  early  ^joined  by  the  statute 
Jaw,  but  various  further  means  have  been  taken 
to  compel  and  inforc^  a  regular  observance 
of  it. 


P»rKaiient  to 
continoc  for 
•even  years, 
unless  sooner 
itssoWed  by 
te  kiiif . 


**  ment/*  Be  it  enacted,  &c. 
'*  that  this  present  parliament, 
'*  and  all  parliaments  that 
'*  shall  at  any  time  hereafter 
*'  be  callc4,  assembled,  or 
•*  held,  sh^ll  and  may  respep- 
**  tivcly  have  continuance  for 
**  seven  years  and  no  longer, 
'*  tQ  be  accounted  from  the 


**  day  01)  which  by  |hc  wrij 
*'  or  summtins  this  present 
*'  parliament  hath  bceo«  or 
"  any  future  parliament  shall 
**  be  appointed  to  meet." 
The  duratioj)  of  parliaments  19 
Irelai^d  was  limited  by  thji 
Irish  statute  of  7  Geo.  3. 
c.  J.  t9  eight  years. 
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By  the  5  Rich.  2.  stat.  2.  c.  4.  if  any  person      J^;^ 
summoned  to  parliament  "do  absent  himself,  jrRich.8. 

*  Stat.  2*  c.  4. 

"  and  come  not  at  the  said  summons,   (except  Membiriab- 

,  .         sci)ting  them. 

"  he  may  reasonahly  and  hoQestly  excuse  nim-  icives  without 
•*  self  to  our  lord  the  king)  he  shall  be  amerced  to  be  tmerce J. 
'<  and  otherwise  punished^  according  as  of  old 
"  times  hath  been  used  to  be  done,"  &^. 

The  Stat  6  H.  8.  c.  1 6.  forbids  members  to  de-  §  h.  s.  c.  i6, 

•  HI  1-  1       /•  11      /•    •  1      1  11    Members  not 

part  till  the  parliament  be  fully  pQisbed,  ended,  to  depart  tiu 
or  prorogued,  except  by  b'cence  of  the  speaker,  finished,  wiui. 

/% ,      .      '     1     .  ^       «  out  leave,  Slc. 

upon  pain  ot  losmg  their  wages* ;  tlie  same  sta- 
tute in  such  case  discharging  the  place  they  re- 
presented from  paympmt  of  the  wages* 

In  1554,  informations  were  preferred  by  tilie  4  inst  n. 

,  .  ,.  .  ,  1«  Hat.  68. 

attorney-general  against  thirty-nme  piembers-  of 

the  house  of  commons  for  departing,  without 

licence,    "  whereof  '*    lord  Coke    says,    ^*  six  information* 

'^  being   timorous    burgesses   a4   redimendam>^\^tme^- 

'' vexationem  submittied   themselves   to    their  doings  ** 

**  fines,  but  whether  they  paid  any,  or  very 

"  small,  Wje  have  not  yet  found/'    The  death 


•  The  wages  were,  ac- 
cording to  lord  Coke,  for  a 
knight  of  a  county,  four  shil- 
lings per  diant  and  for  a  citi- 
sen  or  burgess,  two  shillings; 
irhicb,  by  the  writ  set  forth 
by  him,  is  pro  CTpensis  suis 
umendo  ad  parliament*  pra- 


dicf.  ibid,  mprando  H  exinde 
ad  propria  redeundo,  4  Inst. 
48.  See  alsp  the  recital  of 
Stat.  35  H.  8.  c.  11.  the 
bill  for  the  knights  and  bur- 
gesses in  W^aicf  concerning 
the  payment  of  their  fees  and 
wages.acr Appendix  .\Uiii. 
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y^^^     of  queen  Mary  put  an  end  to  the  proceedings 
against  the  rest. 

D'Ewes,  309.       On  the  18th  March,  1580,  the  house  ordered 

that  every  knight  who  had  been  absent  for  tlio 
Memben  so  whole  scssion  should  havc  JCQO  for  a  fine  set 
fined.'  and  assessed  upon  him,  and  every  citizen,  bur- 

gess, and  baron  for  the  like  cjClO,  and  that  such 
as  had  been  there  and  departed  without  leave 
were  to  lose  their  wages  ;  to  insure  which  the 
clerk  of  the  crown  was  forbidden  to  deliver  out 
wrjts  for  levying  the  wages. of  ^uch  persons. 

tJoiini.544.  The  present  mode  of  compelling  attendance 
of  the  house,  appears  to  have  been  introduced 
27th  February,  \606,  when  it  w^as  resolved, 
^rstj  that  the  house  should  be  called ;  and,  se- 
condly^  that  the  seijeant  should  be  sent  fop 
such  as  were  absent,  having  no  reasonable  ex- 
cuse, and  this  still  continues  to  be  done  upon 
important  occasions* . 

*  Sec  the  precedents  upon  this  subject.  2  Hats*  ^§, 
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Section  &.    0/  the  Privilege  of  Parliament.  , 

AS  on  the  one  hand,  the  attendance  of  per- 
sons summoned  to  parliament  is  exacted  and 
enforced  by  law ;  so  on  the  other  there  are  con- 
siderable immunities  and  privileges  incident  to 
sach  attendance,  the  principal  of  which,  are 
demanded  of  the  king  in  person^  by  the  speaker 
of  the  bouse  of  commons,  at  the  opening  of 
every  new  parliament. 

This  demand,  however,  is  only  by  way  of  re- 
cognition, of  what  depends,  not  upon  the  con- 
cession of  the  crown,  but  upon  the  established 
law  of  England  ;  and  D'Ewes  mentions  particu- 
larly,  that  all  privileges  were  equally  insisted  upon 
and  enforced  in  the  instance  of  the  parli^ent 

of  the  8  &  9  of  Eliz.  wherein  he  mentions  that  i>'£wet,  isi. 

Its* 
**  Richard  Onslow,  esq.  her  majesty's  solicitor 

^^  general,  now  speaker  of  the  said  house,  did, 

'^  contrary  to  all  former  and  latter  presidents, 

'*  only  petition  her  majesty  in  behalf  of  the 

^  house  for  free  access ;  and  did  very  ignorantly^ 

'^  omity  or  carelessly  forget  to  mention  those 

**  two  other  antient  and  undoubted  privileges 

"  of  the  same  house;  viz.  liberty  of  speech, 

*'  and  freedom  from  arrests  for  themselves  and 


IS 


OF  PARLIAMENT. 


[part  U 


86Ct»  6*      \  ^ 


followers;  or  else  perhaps  he  thought  and 
conceived  that  those  said  rights  of  the  house 
were  so  evident  and  unquestionable,  as  they 
**  needed  no  further  confirmation  f^^.** 


(( 


t€ 


f. 


Cro.  Car.  181.  f^)  In  Hil.  T.  5  Car.  1.  a 
vetv  msiaorable  case  occured ; 
an  information  was  exhibited 
by  the  attoniey  general  against 
^T  John  EUiott  Denzel  Hol- 
lis,  and  Benjamin  Valentine, 
charging  (bem  with  conspir- 
ing togethor  and  uttering  cer- 
tain seditious  words  in  par- 
liam^nty  and  with  assaulting 
sir  John  Fyiich,  the  bpcaker, 
and  forcibly  detaining  him  in 
the  chair,  he  endeavouring  to 
^et  o|it  of  the  same,  in  pur- 
suanc^e  of.  the  king's  pleasure, 
which  had  been  signified  for 
the  house  to  adjourn ;  and 
afterwards,  when  he  was  out 
of  |hf  chair,  forcibly  draw-, 
ing  him,  and  thrusting;  him 
into  the  same,  &c.  The  de- 
fendants pleaded  to  the  juris* 
.  dictioil,  but  the  court  ad- 
judged that  they  ought  to 
ansyer,  and  they  refusing, 
judgment  was  given  against 
'  thenft,  and  they  were  severally 
punished  by  fine  and  impri- 
sonment. 

lAftcr  the  restoration,  it 
bping  referred  to  a  committee 
e^  the  house  of  commons  to 
esouDine  and  rqwrt  upon  the 
matter  q(  speech  in  parlia- 
ment; the  house,  Qpon  their 

9 Joiinui9.f5.  niport,  I2tb^ 23d  Nov.  1667, 

:\ndupon  reading  the  stat.  4  H. 
S.  c.  S.  (wherd>y  all  suits. 


condemnations,  executions, 
charges,  and  impositions  pu(» 
or  thereafter  to  be  put  upon 
Richard  Strode^  and  every  of 
his  complices,  that  were  of 
that  parliament,  or  should  be 
of  any  other  therei|fter»  ibr 
any  bill,  speaking,  or  re%» 
soning  of  any  thing  concern* 
ing  the  parliiunent,  lo  h^ 
commenced  and  treated  of, 
were  to  be  void,)  which  was 
considered  to  be  a  general 
act,  the  house  resolved  (35d 
hfov.)  that  the  judgment  given 
'^  5  Car.  against  sir  John 
'*  Elliot,  Denzel  Hollis,  and 
**  Benjamin  Valentine,  esqni* 
**  in  the  king's  iMsnch,  waa 
"  an  illegal  judgment,  ana 
**'  against  the  freedom  of  pri« 
*'  vilcges  of  parliament.'^  Tq 
this  vote  the  concurrence  of 
the  lords  was  dcsked,  and 
ihoy  agreed;  at  the  samfi 
time  a  writ  of  error  was 
brought  in  the  hpuse  of  lords 
to  reverse  the  judgment  above: 
mentioned,  and  after  the  case 
had  been  there  %rgued,  that 
house  (on  thel  5th April, l668)| 
reversed  the  decision  of  the 
court  of  JLii^g's  bench.-  See 
these  proceedings  fully  re- 
ported, together  with  the  se- 
veral resolutions  of  the  ^om*» 
mons  thereuppn,  Cro.  Car. 
181,  28S.  604  to  610. 
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The  most  prommcnt  privileges  of  the  com-     f^^ 
mons  are  those  above  noticed. 

The  privilege  of  speech  is  declared  by  the  J^;;^  •^ 
statute  1  W.  &  M.  st  S.  c.  S.  §  1.  article  9,  as 
one  of  the  liberties  of  the  people,  '^  that  the 
^  freedom  of  speech  and  debates  and  proceed- 
**  ings  in  parliament  ought  not  to  be  impeached 

or  questioned  in  any  court  or  place  out  of 

parliament." 


cc 


The  privilege  of  person  is  as  antient  as  Ed-  PriTikfe  of 
ward  the  ConfessOT>  in  whose  laws  we  find  this 
precept,  ^^  ad  synodos  venientibusj  sive  summo^ 
'^  niti  sinti  sive  per  se  quid  agendum  habuerint^ 
•*  sit  summa  pax  V'  and  in  the  old  Gotliic  ^  Black.  Con 
constitutians,  **  extenditur  htecpax  et  securitas 
'*^  ad  quatuordecim  dies,  convocato  regni  se- 
"  natu/*  This  included  formerly  not  only  pri- 
vilege from  illegal  violence,  but  also  from  legal 
arrests  and  seizures  by  process  from  the  courts 
ef  law. 

To  assault  i,  member  of  either  house,  or  his 
menial  servants,  is  still  a  high  contempt  of  par- 

*  See  Hatseirs  Precedents,  See  a  petition  to  the  king 

vol.  1.  foismy  the  subject  of  by  the  commons,  5  H.  4.  for 

which  Volume  is  the  privilege  protection  of  themselves  and 

M  psriiament*  servants.    £lsynge«  1S6. 
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^^^^     liatncnt,  and  is  there  punished  with  the  utmost 
severity. 

9H.4.C.  6.  An  occurrence  of  that  sort  produced  the 
11 H.  6.  c.  11.  statute  5  H.  4.  c:  6  (a) .  by  wliich,  and  by  the  stat. 
«aiiitiiig  iMDi-  1 1  H.  6.  c.  i  1 .  any  person  «o  offending,  and  not 
^mtey^how  surrendering  himself  within  certain  times  re- 
^  '      spectively  limited  by  those  statutes,  is  to  pay 

double  damages  to  the  party  grieved,  and  a  fine 
and  ransom  to  the  king;  and  so,  if  he  come 
and  be  found  guilty. 

l^nMdom  from      ^\\  other  privileges  which  derogate  from  the 

com'iilon  law  in  Inattefs  of  civil  right,  are  now 
at  an  etld,  save  only  as  to  the  freedom  of  the 
ihember*s  person,  which  (by  the  privilege  of 
parliament)  is  inviolable  for  forty  days  after 
every  prorogation,  and  forty  days  betbre  the 
n^xt  appointed  meeting;  which  is  now  in  effect 
acs  long  as  the  parliament  subsists,  it  seldom 
being  prorogued  for  more  than  fourscore  days 
at  a  time. 

Member  pro.  ^  ^ocs  not  appear  that  the  privilege  from 
Sj^dijgSJjf*  arrest  is  limited  to  any  precise  time  after  disso- 

Uan. 

frtj  The  recital  of  this  Stat,  "county  of   Somerset,   and 

5  H.  4.  c.  6.  runs  thus,  **  Item,  *'  menial    servant   with    the 

'*  because  that  Richard  Ckcd-  '*  said  TkxmM^  was  horribly 

"  der,  esq.  which  was  come  *'*'  beaten,  wounded,  blemish- 

*'  to  this  parliament  with  Tho*  **  ed,   and   maimed,  by  one 

'*  moi  Brohf  knight,  one  of  **  /oAn  ^aiiige,  otherwise  call- 

'*  the  knights  chosdi  to  the  ^' ed  John  Savage;"  it  is  or- 

"  same  parliament    lor  the  dained,  6cc. 
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lution,  but  it  was  holden  by  all  the  judges  that      s^t.  6. 
a  member  is  in  titled  to  privilege  redeundo  foi  a  g  str.  935. 
convenient  time;  and  accordingly,  where  Co^  k?b!      ^^^ 
lonel  Pitt  J  being  member  for  Camelford^  was 
arrested  on  the  20th  April,  the  proclamation 
for  dissolution  havint;  been  published  on  the  SeePryime, 
18tb^  he  was  discharged  out  of  custody.  ca. 

The  other  privileges,  which  obstructed  the 
ordinary  course  of  justice,  were  gradually  re- 
strained by  the  stats.  12  &  13  W.  3.  c.  3.  the  S  & 
3  Ann.  c.  18,  and  1 1  Geo.  2.  c.  24,  and  are  now 
totally  abolished  by  stat.  10  Geo.  3.  c.  50.  which  (xqg^  ^  ^ 
enacts,    that  any  action  or  *suit  may,  at  any  J^i^^TaT^ 
time,  be  brought  against  any  peer  or  member  of  ^7f:j-  •^ 
parliament,  their  servants  or  any  other  person  en*  Settind.) 
titled  to  privilege  of  parliament  (a)^  which  shall 
not  be  impeached  or  delayed  by  pretence  of  any 
such  privilege;  except  that  (by  §  2)  the  person 
df  any  member  of  the  house  of  commons  shall « 
not  thereby  be  subjected  to  any  arrest  or  im- 
prisonmentupon  any  such  suitor  proceedingsfi^. 


{aJTYit  privilege  of  parlia- 
ment in  Ireland  seems  to  have 
beeu  nearly  analogous  to  that 
in  Emgiamd^  and  to  have  un- 
iicTgatic  the  same  gradual  re- 
stoction.  See  Irish  acU,  3 
Edw.  4.  c.  1.  6  Ann.  c.  S. 
8  Geo.  1.  c.  2.  1  Goo.  2.  c.  8. 
1 1  Geo.  2.  c.  5.  S3  Geo.  2. 
c.  14.  11  &  12  Gco.3.  c.  12. 
15  &  16  Geo.  3.  c.  30. 

( ^J  The  author  considering 


that  the  statutes  respecting 
privilege  of  parliament  arc 
only  collateral  to  theprofcssed 
object  of  this  treatise,  has  not 
inserted  them  at  length,  as 
tending  unnecessaxily  to  swell 
the  work  ;  he  deems  it  neces« 
sary  to  mention  this,  because 
they  have  been  copied,  both 
by  Mr.  Troward  and  Mr. 
Ormc. 
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Sect  6.  And  by  the  recent  stat  of  47  Geo.  3.  scss.  2.  c. 

On  non-Apr     40.  when  any  bill  or  infonnation  shal  1  be  exhibited 

IS^rof      in  a  court  of  equity  against  a  member  of  the 

lait  in  e^iri^,  hou$e  of  commons,  the  person  or  persons  ex- 

«y^K"ifq?c  hibiting  the  same  n»ay,  for  want  of  appearance 

*««i>  *c.      ^j.  answer,  proceed  to  sequestrate  the  real  and 

personal  estate  of  such  member,  although  no 

copy  of  the  bill,  or  information,  shall  have  been 

left  with  him,  or  at  his  house,  or  lodging,  or 

last  place  of  abode;  such  latter  step  having  been 

hitherto  necessary  under  the  stat.  1 1  &  IS  W.  3. 

a  S.  §  2. 

frSfi«m*nr**  It  may  not  be  improper  here  to  mention,  that 
rot  ckiringiiii  a  penkou  who  is  a  candidate  at  an  election  is  by 
^p«u*  no  means  protected  from  arrest  in  consequence 
affected  by  ar-  of  his  being  SO.    Nor  docs  an  arrest  of  such 

rest  of  inch  .  ^  t  t       •  i»  i  • 

Mnon. '         person  m  any  way  aftect  the  election  of  his 
election  wonid  Opponent ;  the  "^  only  case  in  which  it  could  be 
inch  arrest      supposed  80  to  do,  might  be  that  of  an  arrest 
^positepfurty.  brought  about  by  the  contrivance  of  the  oppo- 
site party,  for  the  express  purpose  of  harassing 
him  during  the  election,  in  order  to  prevent  his 
success, 

$P€ek.f6fi.  London,  1804.  The  petitioner  (sir  Watkin 
Lewes)  alledged  by  his  petitio**!  (inter  alia) 
^^  tliat  some  person  or  persons,  to  him  the  pe«- 
titioner  unknown,  did,  in  order  to  prevent  him 
from  personally  attending  at  the  hustingSi  and 


odierwiM  exerting  hitiiMlf  in  bringing  fyrWhrSt  ^J^^ 
^be  liverftdeti  of  the  city^  who  were  deiisijhofu^ 
of  returning  the  petitioner  as  their  rej^res^nti'* 
tive  to  serve  in  the  said  p^rliMoent,  p^e^^i\  tiiptmi 
a  man  who  had  a  legd  demand  on  th^  peti* 
tioneTi  (bttt  which  demand  hdd  shortly  then 
before  been  settled  by  giving  him  a  security  fel^ 
the  amount  to  his  own  satisfaction,)  to  cause 
the  petitioner  to  be  arrested  and  detainee^;  in 
custody ;  and  by  means  of  the  petttionet^  tifc^ 
sence  during  Friday,  the  9th  of  July,"  (the 
fourth  day  of  the  pott)  ''  Hit  otkiif  tancfidates 
bad  opporttmiticii  of  bringiflig  fdrwiu*d  the  V«^' 
ters  in  their  fevor,  and  thereby  at  the  «tos^  tit 
the  poll  on  that  day,  the  four  persons  returned 
as  members  to  serve  for  t^e  s^d  eity,  htd  a 
conaiderable  minority  over  the  petitioner/. 

It  appeared  that  sir  W.  L  had  been  arretted 
for  «£880,  as  he  returned  (Vom  die  hustings  after 
the  close  of  the  poll  on  the  fourth  day ;  biifr  it 
did  not  appear  that  his  arrest  during  the  elec* 
tion  was  either  malicious  and  unfounded,  or 
procured  by  any  person  interested  in  opposing 
his  success. 

His  counsel  contended  for  a  void  election, 
and  finally  rested  his  case  upon  the  privilege, 
which  was  said  by  him  to  belong  to  every  can- 
didate,  during  an  election,  to  go  and  return 
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from  the  hustings,  without  arrest  by  civil  pro- 
cess ;  this  privil^e  was  said  to  be  founded  both 
upon  the  principle  of  law  which  protects  all 
persons  whose  alfurs  require  their  attendance 
at  a  court  of  recoixl ;  and  upon  the  analogy  to 
the  privilege  before  mentioned  (of  the  protec- 
tion of  a  member  redcundo  after  dissolution  *.) 

No  case^  however,  or  authority  upon  thi& 
subject,  was  cited. 


tPfedusrs.        The  committee  determined  that  the  sittings 

members  were  duly  elected ;  and  that  the  ped* 
tion  was  frivolous  and  vexatious  f. 


*  The  petitioner  being  a 
prisoner  for  debt  in  the  Fleet 
St  the  time  of  the  trial  of  his 
petition,  the  chairman,  on 
the  application  of  his  coun- 
sel, issued  a  warrant  for  him 
to  attend  in  person  before  the 
committee. 

f  The.  alterations  with  re* 
spect  to  convening  the  par- 
liament in  England,  and  with 


respect  to  privilege  of  par- 
liament, were  also  enacted  in 
Ireland  by  corresponding  sta- 
tutes there,  sec  the  Imh  sta- 
tutes, 6  Ann.  c*  8.S  Geo.  1. 
c.  -2.  §  2.  1  Geo.  2.  c.  7  &  8. 
1 1  Geo.  2.  c.  5.  33  Geo.  2.  c. 
14.  11  &  12  Geo.  3.  c.  12. 
21  &  22  Geo.  3.  c.  l6,  §  8. 
36  Geo.  3.  c.  34.  §  4, 


(  «5  ) 


CHAPTER  U. 

OF   THE   CONSTITUENT  PABTS   OF  THE   BOUSE   OF 

COMMONS.  - 

HAVING  thus  shortly  touched  upon  the 
law  respecting  the  holding  of  parliament, 
we  shall  now  proceed  to  examine  of  what  mem- 
bers of  the  house  of  commons  is  composed^  and 
from  whence  they  are  chosen. 

It  is  not  consistent  with  the  nature  of  this 
work  to  investigate  very  minutely  the  origin  of 
icpresentation  ♦.  It  will  be  sufficient  for  our 
purpose  to  observe  generally,  that  the  privilege 
of  sending  representatives  to  parliament  is 
cUumed,  either  by  prescription,  as  having  been 
<^njoyed  from  time  immemorial,  which  is  fixed 
by  law  to  commence  from  the  reign  of  Richard 
the  first ;  by  charter ;  by  writ  of  summons ;  or 
by  act  of  parliament  f. 

Without  entering  at  present  upon  the  consti- 

•  Mr.  Serjeant  Heywood,  right  of  representation  is  con- 

io     bis    Borough    Elections^  fcrred  upon  particular  places^ 

chap  1.  has  treated  very  fully  will  be  found  in  the  Appen* 

of  the  history  of  rq)resenta^  dix,  this  treatise  comprising 

tion,  and  has  collected  much  the  whole  statute  law  relating 

cnnons  and  useful  learning  to  elections.    See  appendix 

connected  therewith.  xliv.  xlv.  lii. 

t  The  acts  by  which  the 
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Chap.f.  tutjon  of  the  particular  places  represented,  or 
inquiring  into  their  respective  titles  to  this 
franchise,  we  shall  state  what  in  fact  are  the 
constituent  parts  of  t!he  hous6  of  commons. 

There  are  in  the  house  of  commons  six  hun- 
dred and  fifty-eight  members,  viz. 

Tor  England  and  Whales  as  at  the  Time  of  the 

Union  with  Scotland. 

Two  members  for  each  of  forty  counties 
in  England      -----     80 

Two  members  fot  each  of  fifteen  cities 
and  towns  in  England^  being  ^  coun- 
ties of  themselves     •        -        -       »•    SO 

Two  members  for  each  of  one  hundred 
and  seventy-seven  cities,  boroughs^  and 
towns,  in  England   -        -       ^        -  354 

Oxtef  member  for  each  of  five  boroughs 
in  England      -        •       -        *        •      5 

Two  members  for  each  of  the  cinque 
ports,  and  their  dependencies    ^        ^     16 

Two  members  for  each  of  the  universi- 
ties -        -        -        -        -        -      4 

One  member  for  each  of  twelve  counties 
in  fTales  -----    19 

One  for  each  of  twelve  boroaghs,  &c.  in 

*  These  will  be  peinted  -tAbingdoUfBanktrpyBiwd- 
out  in  the  chapter  iq>ea  issu^  Uy,  Higktm  ftmr^f  umI 
ing  the  writs.  Mmm$9Uk. 
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JValeSf  whereof  two*  are  counties  of 
tbexoselves        -        -       -       -       •IS. 
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Scotland. 

To  this  number,  by  the  act  of  union 
Scotland  (5  Ann.  c.  8.)  thirty  members 
were  added  for  the  counties  and 
stewartries  of  Scotland f 

and  fifteen  for  the  royal  burghs     « 

Ireland. 


CSeeOuS 


so 
is 

45 


By  the  act  of  union  with  Ireland  (39  & 
40  Geo.  3.  c.  67 >)  two  members  were 
added  for  each  of  thirty-two  counties 
in  Ireland       -        -        -        -        -    64 

Two  for  each  of  two  cities,  and  one  for 
each  of  thirty-one  cities,  towns,  and 

m 

boroughs  J    -         -         -        -        -        35 
One  for  the  university  of  Dublin      -  I 


100 


Total  658 


*  Caermartken  and  Haver^ 
fordwest. 

t  These  are  set  forth  in  the 
Scot's  act,  which  is  made  part 
of  the  act  of  union  (5  Ann. 
c  S)  for  which  see  appendix. 


{  These  are  enumerated  in 
the  Irish  act,  which  is  made 
part  of  the  act  of  union,  39 
&  40  Geo.  3.  c.  67^  for  which 
see  appendix. 


^  OF  THl  CONSTITUENT  PARTS,  &C.    [PAJIT  I. 

CboK^t*  By  the  respective  unions  of  England  with 
Scotland  and  Ireland,  the  representation  of  the 
three  kingdoms  has  been  inoorpbrated  into  one ; 
-each  continuing  to  elect  its  own  members  in  the 
sasae  manner  as  it  previously  did  for  its  own 
parliament,  except  where  alterations  have  been 
by  statute  subsequently  introduced. 

Tlie  law  respecting  elections  of  members  for 
England,  will  be  first  detailed  under  each  head. 
The  circumstances  peculiar  to  elections  for 
Scotland,  or  Ireland,  where  any  such  oCcur^ 
will  be  noticed  in  their  place. 


f 
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CHAPTER  lU, 

<)F    THE    OATHS   AND   DECLARATION  TO   BE  TAKEN 
AND   MADE   BY   MEMBERS   OP   PARLIAMENT. 

Section  1.    Cf  the  oaihs  and  declaration  in  the  aue  of 
mtmbenfoT  England  and  Wales. 

Sectio  n  2.     Of  the  oaths  and  declaration  in  the  case  of 
members/or  Scotland. 

Section  3,    Of  the  oaths  and  declaration  in  the  case  of 
members  for  Ireland. 


WE  have  seen  in  what  proportions  the  quota 
of  members  for  England  and  fVales^  and 
for  Scotland,  and  Ireland^  are  by  each  respec- 
tively furnished.  Our  next  inquiry  is,  what 
restrictions  the  law  has  imposed  in  the  choice 
of  the  persons  to  be  elected  as  representatives 
to  parliament  * 

Before  we  enter  minutely  into  this  investiga- 
tion, and  into  the  particular  ability  or  disability 
of  any  individual,  it  may  be  well  to  observe  in 
the  first  instance,  that  as  a  test  of  his  loyalty 
to  his  sovereign,  and  of  his  conformit>^  to  the 
established  church,  it  is  required  of  every  mem- 
ber to  take  the  oaths  of  supremacy »  of  alle^ 
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9cct»l« 


giance,  and  of  abjuration,  and  to  make  and 
subscribe  the  declaration  against  transubstantia- 
tion. 


The  law  upon  this  subject  depends  upon  the 
following  statutes. 

By  the  5  Eliz.  c.  1.  §  l6*.  all  members  before 
they  come  into  the  parliament  house  are  to  take 
the  oa:th  of  *'  supremacy"  before  the  lord  steward 
for  the  time  being>  or  his  deputy  or  deputies 
for  that  time  to  be  appointed. 


By  the  stat  7  Jac.   1.  c.  6  §  8.   the  oath  of 


•  Tkt  Siai.  5  Eliz.  c.  1.   Ah 

Act  for  the  Aunrance  of 

the  Queefi'f  Royal   Power 

aver  all  Eitata  axd  Sub- 

jecti  witkin  ker  Dommioiu* 

§  16^  enacts,  **  That  every 
^  persoa  which hei:eafter  shall 
^  be  elected  or  appointed  a 
**  knight,  citizen,  or  bargess, 
or  baron  for  any  of  the  five 
ports,  for  any  parliament 
**  or  parliaments  hereafter  to 
**  be  holden,  shall  from  bonco- 
**  forth,  before  he  shall  cater 
**  into  the  parliament-h<mi»e, 
**  or  have  any  voico  there, 
•*  openly  receive  and  pro- 
**  noaDCctbe  said  oath,''  (t.  e. 
the  oath  of  supremacy  in. 
Stat.  1  £112.  c.  1.  §  19)'*  before 
**  th«   lordi  stewanl  for  the 
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time  being,  or  his  deputy 
or  deputies  for  that  time  to 
be  appointed :  (2)  and  that 
he  which  shall  enter  into 
the  parliamentrjiouse  with- 
out taking  the  said  oath, 
shall  be  deemed  no  knight^ 
citizen,  burgess,  nor  baron 
for  that  parliament,  nor 
shall  have  any  voice,  bni 
shall  b%  to  all  intents,  con- 
structions, and  purposes,  as 
if  he  had  never  been  re- 
turned, nor  elected  knight, 
citizen,  burgess,  or  baron 
for  that  parliament,  and 
shall  suffer  such  pains  and 
penalties,  as  if  he  had  pre- 
sumed to  sit  io^  tht  same 
without  election,  return,  or 
authority.** 
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allegiance  is  in  Kke  manner  ordered  to  be  taken     .^^L^. 
fcy  menbers  before  th^  come  into  the  house. 


By  the  aitat.  30  Car.  2.  8t»t.  i  •.  eveiy  mem-  doCtf.f.itiiu 

f .  C.  1.  f  !• 


•  Tile  Stai.  SO  Cmr.  f.  4«0f . 
2.  c.  2.  .^  Ad  jfar  tie 
mort  tftctml  pinning 
tkt  Kimg't  Ptrsoti  «fdf 
OtmvMmtHt  fy  duMimg 
BmmkU  from  miimg  in 
cmtr    if  MM   ff   FarUa- 


**  FoflftsmuebM  dWers  good 
'^  laws  have  been  made  for 
^.  preventint  the  increase  and 
^  danger  vf  popery  in  this 
^  kingdoni,  yrhich  have  not 
**  bad  the  desired  effects,  by 
**  raion  of  the  free  access 
^  which  popish  recusants  have 
^  bad  to  his  n^jesty's  court, 
^  and  fay  season  of  the  liberty 
**  which,  of  late,  some  of  the 
^  recosants  have  had,  and 
^  tabcA  to  sit  and  vote  in  par 
'^liament. 

^42.  Wherefore,  and  for 
^  the  safety  of  his  majesty's 
**  royal  person  and  govem- 
*  mcDt,Beitenacted,6tc.that 
**  from  and  after  the  (irst  day 
^  of  Deceaibcr,  which  shall 
**  be  in  the  year  of.  pur  Lord 
^  Cfod  one  tboOsand  six  hun<> 
*^  died  and  seventy  and  ei^bt, 
**  DO  person  thatnowis  orjiere- 
**  after  shaJl  be  a  peer  of  this 
**  realm,  or  membor  of  the 
*^  house  of  pikers,  shall  v(»te 
**or  make  his  proxy  in  the 
*^  house  of  peers,  or  sit  there 
^dnang  any  dieha&a  in  the 


u 


u 


'^  said  houfe  of  peers;  (2)  nor 
''  any  pertOA  that  now  isy  or 
*^  hereafter  shuU  be  a  momber 
*^  of  the  boose  of  eommons, 
**  shall  vole  in  tbe  house  of 
^  commons,  or  sit  there  dar* 
^*  iag  any  debate  ia  the  said 
^  house  of  commons,  after 
'*  their  speaker  ia  chosen ;  (3) 
^  until  such  peer  or  member 
**  -shall,  from  time  ta  time:  le- 
^  spectively,  and  in  mamier 
**  following,  brst  take  the 
**  several  oaths  of  allegianca 
and  supremacy,  and  make, 
subscribe,  anid  audibly  re* 
peat  this,  dedamlioa  6>U 
^  lowing: 

(The  dechrsiiom  c^nhmied 
ffi  §1 3.  w  to  be  frnmd  in  tko 
appendix  u  it  i»  therefore  not 
tMtrted  here.) 

*'  S  4.  WUiBh  mid  oaths  and 
^  declaration  shall  be  ia  this 
'*  and  every  succeeding  par* 
^  liament,  solemnly  apd  pub* 
**  licly  made  and  subscribed 
*'  betwixt  the  hours  of  nine 
'^  in  the  morning  and  four  in 
*'  the  afternoon,  by  every  such 
peer  and  member  of  the 
house  of  peent,  at  the  table 
in  the  middle  of  the  said 
^  house,  before  he  take  bit 
'*  pUce  in  the  said  house  of 
*' peers,  and  whilst  a  ftili 
'*  house  of  peers  is  there  with 
*^  their  speaker  in  his  place  ; 
(2)   and    by    ereryt  socb 


NopenoB  te 
beamcoibcr 
withoattakiag 
the  oaths* 


«( 
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The  time  nd 

place  oCtiiril 
th«oeMM,aai 
making  aad 
tobftcribingthe 
dedaratioB* 
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ber  is  •  also  to  take  the  oaths  of  allegiance  and 
supremaoy.    With  respect  to  these  oaths  new 


^Car.t.fCtt  ^member  of  tbe  house  of 
f.  ««t.  <*  commons,  at  the  uble  in 

**  the  middle  of  the  said 
*^  house*  mud  whiist-  a  full 
^  house  of  commons  is  there 
^  duly  sittiiig  with  their 
**  spoiker  in  his  chair ;  (3) 
^  and  that  the  same  be  dan€ 
^  iu  etthcr  hoase, .  in  such 
**  like  ofdor  or  raiethod  as 
^  each  lionse  is  called  over 
'«  by  respectively. 

^'  f  5.  And  be  it  further 
*^  enacted,  that  from  and  after 
"^the  said  first  day  of  De- 
•*  member,  every  peer  of  this 
**  realm,  and  member  of  the 
''house  of  peers,  and  ever/ 
<'  peer   of  the  kingdom    of 
^'  Scoikmdi  or  of  the  kingdom 
^'of  Irelatutf   being  of  the 
**  age  of  one-and-twenty  years 
^  or  up%vards,   not    having 
**  taken  the  said  oaths,  and 
.  '*  made   and  subscribed  the  * 
Mtmbeisof      **  «^^  declaration;   (2)  and 
parliament  not  ''every  member  of  the  said 
swfaring  and    ''  house  of  commons  not  har- 
d^lari|^  IS      4i  ing  as  aibiesaid  taken  the 
iSS^ti^  "  said  oaths,  and  made  and 
Viet  fciMdden  **  aubscribed  the  said  deck- 
She  king^or      *'  ration  ;  (3)  and  every  per- 
^pMen's  pre-      u  ^n  qqw  or  hereafter  con- 
"  victed  of  popish  recusancy, 
"  (4)  who  hereafter  shall  at 
"  any  time,  after  the  said  first 
"  day  of   December,    come 
"  advisedly  into  or  remain  in 
**  the  presence  of  the  king's 
*'  majesty,"  or   queen's    ma- 
"jesty,  or  shall  come  into 
^  the  court  orjiouse  where 


<( 


(( 


(i 


<c 


« 


"  they,  or  any  of  them  re* 
side,  as  well    during  the 
reign  of  his  present-  ma* 
jesty  (whose  life  God  long 
"  preserve)   as    during    the 
"  reigns  of  any  of  his  royat 
"  successors,  kings,  or  qwcns 
"  of  England ;  (6)  shall  in- 
"  curand sufler  all  th^pains, 
"  penalties,  forfeitures,  and 
"  disabilities,  in  this  act  men- 
"  tioned  or  contained ;   (6) 
"  unless  such  peer,  member, 
"  or  person  so  convicted,  dd 
respectively,  in   the   next 
term  after  such  his  ooaung^ 
"  or  remainii^^,  take  the  said 
"  oaths,  atid  make  and  aub*' 
"  scribe  tbe  said  declarationr, 
"  in  hii  maje^*s  high  court 
*'  of  chancery,   between  the 
"  hours  of  nine  and*  tsrel  vein 
"  the  forenoon. 

«*  §  6.  And  be  it  further 
"  enacted,  by  the  authority 
"  aforesaid,  that  if  any  per- 
"  son  that  now  is,  or  here- 
"  after  shall  be  a  peer  of  this 
"  realm,  or  member  of  thr 
"  house  of  peers,  or  member 
"  of  the  house  of  coromoas, 
"  shall  presume  to  do  any- 
thing contrary  to  this  act; 
or  shall  offend  in  any  of  the 
''  cases  aforesaid ;  that  theor 
"  every  such  peer  and  mem*' 
"  ber  so  ofiisnding,  shall  from 
"  thenceforth  be  deemed  and 
"  adjudged  a  popish  recasant' 
"  convitt  to  all  intents  and 
"  purposes  whatsoever;    (4) 
"  and  shall  forfeit  and  sufier 
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fonns  were  given  by  tlie  stat.  iW.k  M.  sess. 
1.  c.  1 .  §  69  7*  and  tliey  were  again  altered  by  the 


8eft«» 


**n  m  popish  recusant  con- 
^  vict ;  (3)  and  shall  be  dis- 
'^abled  to  hold  or  execute 
**  any  ofice  or  {^ce  of  pro- 
^  fit  or  trusty  civil  or  military, 
^  in    any    of  his   majesty's 
**  realms  of  Englamd  or  Ire- 
**  Immd^  dominion    of   IVales, 
^or  t«»«n  of  Bermek-^ifou- 
"  Twetdf  or  in  any  of  bis 
**  lajcity^s  islandiy  or  foreign 
**  planrations    to    the    said 
**  vemtttt  btloB^ag;  (4)  and 
''shall    he    disabled    from 
^*  thenceforth  la  sil  or  Totc  in 
**  cither  boasa  cff  parliament, 
^or  nahc  a  proxy  in  the 
**  houae  of  peers,  (5)  or  to 
^  sne  or  nse^ny  action,  bill, 
^^plainty   Of  information  in 
**  cotifsa  of  law,  or  to  pro- 
^  aecule  any  suit  in  any  court 
''of  #c|iiity,    (6)   or  to  be 
^  fnardiaa  of  any  child,  or 
''asncntor  or  administrator 
**  of  any  person,  (7)  or  ca^ 
*'  pahle  of  any  legacy  or  deed 
*«  of  gift,  <8>  and  shall  for- 
**  feitt   for  every  vilful  o^ 
"  feoM  against  this  act,  the 
"  aniiaof  five  hundred  pounds, 
"  to  he  recover^  and  received 
*^  by  him  or  them  that  shall 
**  toe,  for  the  aame,  and  to  be 
**  pcaaecvted  by  any  action  of 
"*  dehC»  anit,  hiU,  plaint,  or 
**  inibnaation  in  any  of  his 
"iMJtity't  coarls  at  IVeH^ 
"  mmtUi^y  irherein  no  essoin, 
'*  psotecttoa,  or  wager  of  law 
**  shall  lie. 

I  7.  Aad.  be  it  further 
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enacted,  by  the  authority  30  Car.  f.  stat 

aforesaid,    that    from    thf  S*  *•  ^-  . 

said  first  day  of  December, 
^^  it  siiall  and  may  be  lawful 
'^  to  and  for  the  house  of 
peers,  and  house  of  com- 
mons, or  either  of  thorn 
respectively,  as  often  as 
''  they,  or  either  of  them, 
*'  shah  see  occasion^  either  in 
'*  this  present  parliament,  or 
**  any  oth^r  hereafter  to  be 
^'  bolden,  to  order  and  cause 
"  all,  or  any  of  the  members 
**  of  their  respective  houses 

of  parliament,   openly  in 

theif  respective  houses  of 

parliament,  to  take  the  said 
'^  oaths,  and  to  make  and 
'*  subscribe  the  said  declara- 
'^  tion,  at  such  times,  and  in 
"  such  manner,  as  they  shall 
'<  appoint.  (2)  And  if  anv 
''  peer  shall,  contrary  to  such 
'*  order'  made  by  their  sai4 
«<  house,  wilfully  presume  to 
*'  sit  thereio,  without  taking 
'*  the  said  oath,  and  subscrih- 

ingthe  said  declaration,  ao- 

cording  lo  the  said  order, 
''  every  sHch  peer  or  member 
'*  of  the  house  of  peers,  so 

pvesuming  to  !iit,  shall  be 

adjudged,  and  is  hereby 
*'  deelarod,  to  be  'uQcapable 
"  and  disabled  in  law  to  a\) 
"  intents  and  purposes  what* 
''  soever,  to  sit  in  the  said 
*'  houae  of  peers,  and  give 
'*  any  voice  therein,  either 
^^  by  pro3iy  or  otherwise  how- 
soever, during  that  parlia- 
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Stat.  I  Geo.  1.  stat  3.  c.  IS.  ^  1*  upon  which 
latter  act  they  now  depend* 

By  the  above-mentioned  statutes  of  30  Car.  2. 
stat.  2.  c.  1.  §  1.  every  member  is  further  re- 
quired to  9iake  and  subscribe  the  declaration 
against  transubstantiation. 


.50  Car.  t.  stat  "  ment :  (3)  and  if  atiy  mcm- 
*•  c»  *•  "  beror  members  of  the  house 

\  "  of  commons  shall,  contrary 

"  to  such  order  made  by  their 
'•  house,  wilfully  presume  to 
''  sit  therein,  without  taking 
'*  the  said  oaths,  and  making 
**  and  subscribing  the  said 
"  declaration,  every  such 
**  member  or  members  of  the 
^*  house  of  commons,  so  pre- 
'*'  suming  to  sit,'  shall  be  ad- 
'*  judged,  and  is  hereby  de- 
*'  dared  to  be  uncapable  and 
**  disabled  in  law^  to  all  in- 
**  tents  and  purposes  what- 
^^  soever  to  sit  in  the  said 
"  house  of  commons,  or  give 
'*«ny  voice  therein  during 
"that  parliament.- 

*'  §  8.  And  be  it  enacted, 
**  that  in  every  case  where 
"  any  member,  or  members 
^*t)f  the  house  of  commons 
**  shall,  by  virtue  of  this  act, 
*'  be  disabled  to  sit  or  vote  in 
•*  the  house  of  comtnon^,  then 
*\w%d  in  ewry  such  case, 
"  withoiil'  any  further  convic- 
"  tion  or  other  proceedings 
<<  agiainst  such  member  or 
**  members,  the  place  or 
"  places  for  which  they  or 


\ 


"  any  of  them  were  elected, 
"  is  hereby  declared  void  ;  (2) 
*'  and  a  new  writ  or  writs 
"  shall  issue  out  of  the  high 
"  court  of  chancery  by  war- 
'*  rant  or  warrants  from  the 
'*  speaker  of  the  house  of 
"commons  for  the  time 
"  being,  and  by  order  of  the 
"  said  house,  for  the  election 
"  of  a  new  member  or  mem- 
"  hers  to  serve  in  the  house 
"  of  commons,  in  the  place 
"  or  places  of  such  member 
"  or  members  so  disabled,  to 
"  aU  intents  and  purposes,  as 
"  if  such  member  or  members  * 
"  were  naturally  dead.** 

By  §  11.  During  the  time 
of  taking  the  oaths,  &c.  all  * 
other  matters  and  proceed-  * 
ings  in  the  house  are  to  cease ;  ' 
artd  the  oaths,  &c.  are  to  be 
entered  and  filed  by  the  clerk 
of  the  house. 

See  5  13  of  the  act,  by 
which  persons  offending 
against  the  act»  and  after* 
wards  taking  the  oaths,  are, 
with  certain  restrictions,  freed 
from  all  disahilitiei  and  in« 
capacities,  mcurrcd.by  sack 
offence,     y^ 
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These  oaths  arc  to  he  taken,  and  the  decltti^  ^^^  ^  • 
tion  to  be  made  between  the  hours  of  nine  hi 
the  mornings  and  four  in  the  afternoon,  at  the 
table  in  the  middle  of  the  house  of  commons^ 
while  the  house  is  fitting,  with  the  speaker  in 
the  chair ;  (§  4)  all  other  busii^ess  in  the  house 
ceasing  for  the  time  (^  5.)  And  by  the  same 
act,  (4  5,  6^  &  7)  members  not  taking  the  said  immd^M^ 
oaths  and  declaration  are  disabled  from  sitting    '  ^  ^' 

or  voting  in  parliament 

« 

In  addition  to  the  requisitfon  that  members 
should^  before  they  sit  or  vote  in  the  house, 
take  the  oaths,  and  make  and  subscribe  the  de- 
claration in  that  act,  it  is  also  provided  by  i  7,  (^  m^  ss 
that  either  house  may  order  any  of  their  mem-*  ^  ^ 
bers  so  to  do,  as  often  as  they  shall  see  occasion  ^ 
and  members,  *  contrary  to  such  order,  presum- 
ing to  sit  without  taking  such  oaths,  and  maki- 
ing  and  subscribing  the  declaration,  are  declared 
to  be  incapable  of  sitting  or  voting  during  that 
parliament,  and  by  §  8,  new  writs  are  thereupon 
to  issue  to  elect  new  members  for  the  places 
they  represent 

Every  member  is  likewise  required,  by  the' 
Stat  1  Geo.  L  stat  SS.  c.  13.  §  I6('aj.  to  take  the 

/"tf^Thestat  iGeo.  l.stat.  *'  the  year  of  oUr  Lord  one 

f.  c.  13.  S  1^  enacts,  '*  that  *'  thousand  setenbandred  and 

**  from  and  after  the  twenty-  ^  fifteen,  no  person  that  ik)w  i 

"  ninth  day  of  September^  in  ^  is,  or  hemAer  shaU  ^^a^^ 

D  2 


OATM!l  4|rp  tiCleARATIOir     (fAKi  1- 


¥9ff^ 


4f|jW^M  <c>ft<^^  Wtil  b«;  hft^  ^om  whieh^  he  is 
JHol^tpiJWepf  votJLiigj,a»d.(by  1 17)  (a)  if  fee 
pr^9ipi,f[  K>  vot§  without  h^vi^  ^o  done,  b«  b 
MabJfl  t^  ^f  seven^l  dM^bilities  of  the  act  thqifciip 
WWB««t*4ii  «^»4  ftls<>  to  ft  penalty  flf  ^5Q(^ 


4Ber  o(  the  house  of  peers, 
^  waR  votfl^iMrniakc  his  proxy 

••  sit  there,  during  any  debate 
*'  in  the  said  house  of  peers ; 
"  nor  any  person  that  now  is, 
**  or  hereafter  shall  be  a  mem- 
<^  Wr  of  tlie  bouse  of  com- 
*'  lAQi^^  tl^^ll  vot^  ia  Kho 
**  ^ous9  of  jQommpns,  or  sit 
^'tti^Ba  dinlag  any  debate  ia 

%  tl|p  9^  k(W^  <^^<  cpamoni, 

*'  after  tlieir  speaker  is  cho>»en ; 
^<  tiBlil  snob  peer  or  mcaibei 
^  cibffJIf  {^om  tiipe  to  time  re- 
^  spectlveiy  take  the  abjura- 
'*  tieii<vith,''(ibcDBia)''afore^ 
**  »id,  instead  of  the  oath  of 
^  abjuration,  which  before  by 
"^'Jw  <3^te  to  kiive  beea 
*/  t^cHf  in  such  miMiner,  and 
«  together  with  such  other 

*^  9Hthh  ^^  decjaratipa 
«  ag^nst  transubstantiatioD, 
'^- as  the  said  former  oath  of 
*V abjuration  ought  to  have 
**  been  taken  ;*' 
fa  J  §  1 7  Further  enacts,"  that 
"  if^any  fenqn  tl^tit  npHk  is  «r 
^  thereafter  shall  be  a  pe^r  of 
'^  Uiia  realm,  or  nifmbtir  of 
"  the  house  of  peers,  or  mem- 
''  b^r  of  the,  bQUS4|  q(  qom- 
^*  mont^  ia  thi%.or  a#iy,  wc* 
<^  ceedi^g  p^rlfaine^.  and 
'f  afker  thjs  wMitw^jbtyr^ioUi 


"  day  of  S^tevihrr,  ffcmmB 
"  to  vote,  <v  wake  hU  prqxy, 
^  not  having  taken  the  said 
''  oath,  and  saliKribp^  tbt 
^*  same,  as  aforesaid^  even* 
**  such  peer  or  member  so  o^- 
"  fending  shall  be  disabled  to 
"  sue,  or  use  any  action,  bill, 
'*  plaint,  or  information  in 
*^  any  aourt  of  law,  ar  t^ 
'*  prosecute  any  suit  in  any 
**  court  of  equity,  or  to  tie 

^  gaardian  Qf  amy  chil4»  or 

**  executor,  or  administrator 
**  of  any  person,  or  be  capi^ 
''  ble  of  any  lega^y>  or  deed 
"  of  gift,  or  to  be  in  any  office 
**  widiin  this  realm  of  Oremi 
*"*  Britam^  or  to  vote  at  aojf 
"  election  for  members  to 
**  serve  in  parliameal:»  and 
"  shall,  forfeit  the  sum  6(  five 
"  hundred  pounds,  to  be  re- 
*[  covenod  by  hiflo  9f  then 
**  that  shall  sue  fpr  the  same^ 
"  to  be  prosecuted  by  action 
"  of  debt,  suit,  biHi  pUiot, 
"  or  information,  in  any  of 
^'  his  majesty *8 courts  at  tVeat^ 
''  nUfuier^  wherein  np  ^spin, 
"  protection,  or  wa^r  of  law 
''shall  lie,  or  any  more  thaii 
''  one  imparlance,  and  by  way 
**  of  suQunaiy  oomplaint  k^ 
^  tore  the^xiurt  on  sessions*  ot 
'*  prosecutioD  before  the  court 
*f  of  juilifiiiuy  in  SeotloBd  " 


tK 


OA^.  kii.}  or  ict:iCB&ft»  'l7 

U^  thfe  4eat^  of  tile  ^dtcndnr,  the  ibiift  tf  ^gl 
the  al^uratiOA  oath  mis  ateral  by  tfa#  stdt^te  . 
e  Grak  3.  c  53.  which,  afkcf  tkti^g  ttie  ytntfe 
act  of  1  Gbo.  tv  c.  IS.  aMk  ^%  "by  the  Abaii 
**  of  tte  perioa  \»h0  pr^tfiifcd  to  %t  priA96  tf 
<*  /r<r^»  during  the  lift  of  the  hue  kitig  Jitaw^" 
Ac.  *'  it  U  hiuooik  fieccRNiry  td  makt  •qm^iri- 
*'  tasiti<Ni  lis  the  sath  «f  abjuilitioi^''  ttc*  is¥ta  {Ffrtktmih^ 


Section  2.     Of  the  oath  and  declaration  in^the  caw  of 
;r  fViff^bertJbrflacumnS^dit^nd. 

# 
■ 

THE  oaths  and  declaration  required  of  mem- 
Wrg:  for  SeoHUhd  kf tt  tfar  ssm'ib,  u  tbdte  filbve 

:      •^ 

•     -  >  ■      •  I  .    ■ 

§  I.  at  the  same  xinu.,  enacu,  .  '*  requ.isi^s.  anc^  with  beiu^fi^ 

••  that  all  and  every  person  ' "  oT  the  same  sivliigs,  j5f6- 

**  aod   persons  vho  are  en-  *'  visoes,  and  indemnities,  as 

**  joined  and  required  to  ad-  *'  by  the  said  acts  above-men- 

••  minister,  take,  or  subscribe  "  tioned,"  (i,  e.  1  Geo.  1.  c. 

**  the  oath  of  abjuratiun,  and  13.  and  5  (*eo.  1.  c.  29)  *'  or 

*'  the   assurance  in   the  said  "  by  any  otlior  acts,  or  any 

**  above-mentioned  acts  con-  **  part  of  them  now  subsist- 

**  tained,    shall   respectively  **  ing,    are  directed  and  en- 

**  administer,  take,  and  sub-  '*  acted-;  and  in  case  of  neg- 

••  scribe,  the  oath  of  abjura-  "  lect  or  refusal  he  or  they 

*'  tion,  and  subscribe  the  as-  '*  shall  be  subject  atid  liable 

^  surancc  according  to  the  *'  to  the  same  penalties  and 

^  form  therein  set  down  and  *'  disabilities  as  by  the  laws 

**  prescribed,  in  such  courts,  *'  and  statutes  aforesaid  are 

**  within  such  time  limited,  **  enacted.*' 
**  in  such  manner,  and  with- 
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I,  except  that  by  the  stat  16  Geo.  2. 
c.  1 1,  §  10.  every  such  member,  if  he  were  not 
present  at  theelection,  before  he  takes  his.  seat 
m  the  house  of  commons,  is  to  take  the  trust 
path  in  the  act  of  7  Geo.  2.  c.  16.  §  2.  before 
the  lord  steward  of  his  majesty's  household,  or 
any  person  or  persons  authorized  by  him  for 
that  <aid;  and  if  any  member  elected  in  his 
absence  shall  neglect  or  refuse  to  take  such 
oath,  his  election  is  to  be  void. 


SxcTiON  3.    0/  the  wxthi  md  deelar^kn  in  th€  case  of 

membenfor  Ireland, 

BY  the  act  of  union  39  &  40  Geo.  3.  c.  67. 
article  4.  the  law  which  respects  the  members 
for  Ireland  is  fhe  same  as  that  above  mentioned 
in  the  first  section  of  this  chapter. 
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CHAPTER  IV. 

OF  TBE   LAKl^EO   QUALIFICATION   BBQVIRED   FOR 

PARLIAMENT. 

Section  1.  Of  iht  nature  and  amount  of  the  qualijt* 
iation  reqmrtdf  and  where  it  may  be  situated. 

Section  2.  Quaii^ication  of  candidate,  in  what  cases 
to  be  sworn  to  before  the  return. 

Section  3.  Of  delivering  in,  and  swearing  to  the  qua- 
lification in  the  house  of  commons. 

Section  4.  Of  questioning  the  qualification  of  a  mem- 
ber ,  a  petitioner,  or  of  a  person  in  whose  favor  electors 
petition. 

Section  5.  Of  default  in  respect  of  qualification,  of 
members,  of  petitioners,  or  of  persons  in  whose  favor 
petitions  are  pending. 

Section  6.  Cff  the  sufficiency  of  the  qual^cation,  as 
depending  upon  value  or  title,  and  of  the  partiqularity  of 
the  description  reqjnred. 

Section  7«    Scotland. 

Section  8.    Ireland. 


THHE  law  requires  that  every  member  of  the 
•*-  house  of  commons  (with  some  particular 
exceptions)  should  possess  a  landed  estate  to  a 
certain  annual  amount,  a  regulation  introduced  in 
the  reign  of  queen  Anne  to  counteract  the  ascen-  ^  Black.  Coo 
dcncy,  which  the  bfroHghs  had  obtained  over  ^^^' 
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OF  THE  LANDED  QUALIFICATION    [PART  I^ 


**^  iii      the  counties,  by  obliging  the  trading  interest  to 
^'  "^      make  choice  of  landed  men. 


We  shall  now  expUtin  the  landed  qualification 
required,  first  pointing  out  who  are  the  excepted 
persons  to  whom  the  law  does  not  apply,  who 
therefore  need  have  no  such  qualification. 

Excepted  per-  Thcse  are  the  eldest  sons  of  peers,  or  lords 
c!?.'m&3.'  of  parliament,  or  of  persons  qualified  to  serve 
ssGeo.t.c.2o.  ^  knights  of  the  shire;  and' the  members  for 

either  of  the  universities  of  England. 


Qoidification        All    Other  English  members  must,   by  the 
amoont         Statute  19,  Annf»  c  5.  §  I.  (a)  be  qualified  to  the 


{a J  The  Stat  9  Ann.  c.5.  An 
act  for  Mtcuring  the  freedom 
of  parliament  by  the  farther 
^wWfying  the  members  io 
sit  in  the  house  of  commons. 

**  For  the  better  preserving 
"  the  constitution  and  free- 
"  dom  of  parliament,**  be  it 

^.enacted   and    declared,    &c. 

•**  that  from  and  after  the  de- 
''  termination  of  this  present 
'*  parliament,  no  person  shall 
^'  oe  capable  to  tit  or  vote,  at 
**  a  member  of  the  house  of 
*^  commons  for  any  county, 
*'  city,  borough,  or  cinque 
*^  port,  within  that  part  of 
"  Great  Britain  called  Eng- 
^*  landf  the  dominion  oiWaUs^ 
"  and  town  of  Bcrwick^Mpon* 
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Tweedy  who  shall  not  have 
an  estate,  freehold,  or  copy^ 
hold,  for  his  own  life,  or 
for  some  greater  estate 
either  in  law  or  equity,* to 
aad  for  his  own  use  and 
benefit  of,  or  ill  lands,  tene* 
meats,  qt  herpdilamentt^ 
over  and  above  what  will 
satisfy  and  clear  all  incum* 
bcances  that  may  affect  the 
same,  lyin^i;  or  being  within 
that  part  of  Gfeat  Britmm 
cMedEngkmd^  the  dominion 
of  ffatesy  and  town  of  BtV' 
wick'Mpon'Tweedy  of  the  re- 
spective annual  value  here- 
after limited,  viz.  the  annual 
value  ol  six  hundred  pounds 
above,  reprises  for  efery 
knight  gf  a  shii'ef  and  tlie 
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amount,  if  a  knight  of  the  shire,  of  J!600$  if 
a  member  for  any  other  place,  of  JOSOO. 
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*'  annual  value  of  three  hun- 
"  dred  pounds  above  reprises^ 
^^  for  every  citizen,  burgess, 
*"  or  baron  of  the  cinque  ports ; 
**  and  chat  if  any  person  who 
^  shall  be  elected,  or  returned 
'^  to  serve  in  any  parliament 
*'  as  a  knight  of  a  shire,  or 
^  as  a  citiaen,  burgess,  or 
**  baron  of  the  cinque  ports,. 
'*  shall  not,  at  the  time  of 
'*  such  election'and  return,  he 
'*  seized  of  or  entitled  to  such 
*'  an  estate,  in  lands,  tene- 
"  mcnts,  or  hereditaments,  as 
for  such  knight,  or  for  such 
citizen,  burgess,  or  baron 
*•  respectively,  is  thercinbe- 
**  fore  required  or  limited, 
**  such  election  and  return 
"  shall  be  void." 

§  S.  **  Provided  always,  that 
**  nothing  in  this  act  contain- 
**  cd  shall  extend  to  make  the 
**  eldest  son,  or  heir  apparent. 
of  any  peer  or  lord  of  par- 
liament, or  of  any  person 
qualified  by  this  act  to. 
**  serve  as  knight  of  a  shire, 
**  uocapable  of  being  elected 
**  and  returned,  and  sitting 
**  and  voting  as  a  member  of 
^  the  house  of  commons  in 
**  any  parliament."^ 

§  3.  **  Provided  always,  that 
**  nothing  in  this  act  contain- 
"  ed  sbafl  extend,  or  bo  con< 
'*  strued  to  extend,  to  either 
"  of  the  univt*rsities  in  that 
•  part  of  Great  Britain  called 
"  England^  but  that  they  and 
**  each  of  them  may  elect  and 


It 
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''  return  members  to  represent 
'*  them  inparljameut,as  hercr, 
"  tofore  they  have  done ;  any 
**  thing  herein  contained  tq 
"  the  contrary  notwithstaod- 

§  4.  **  Provided  always,  and 
**  be  it  enacted,**  &c.  '*  that  no 
**  person  whatsoever  shall  be 
'*  construed  to  be  qualified  tp 
^*  sit  in  the  house  of  com- 
**  mons,  within  the  tneitning 
**  of  this  act,  by  virtue  .o( 
'*  dny  mortgage  whatsoever, 
**  whereof  the  equity  of  re-; 
demptlt>n  is  in  any  o^hcr 
person  or  persons,  unless 
**  the  mortgagee  »hall  have 
"  been  in  possession  of  the 
*^  mortgaged  premiKes,  for  the 
**  hpace  of  seven  years  beforo 
'*  the  time  of  his  election ;, 
**  any  thing  herein  cpntained 
*'  to  the  contrary  notwith- 
**  standing." 

§  5.  *'  Provided  always,, 
and  it  is  hereby  enacted,''&c* 
that  every  person,  (except 
as  aforesaid)  ''  who  from  and 
"  after  the  determination  of 
this  present  parliamentshall 
appt^ar  as  a  candidate,  or 
**  shall  by  himself,  or  aoy 
"  others,  be  proposed  to  be 
"  elected  to  serve  as  a  mem« 
"  her  for  the  house  of  cora- 
"  mons,  for  any  county,  city, 
"  borough,  or  cinque  port,  in 
**  England f  IVaks^  or  Berwick" 
"  vpan-Tweed,  shall,  and  he 
is  hereby  enjoined  and  re* 
quired,  upon  reasonable  ro- 
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fhett. 


QoftlificfttioB 
coniisting  in 
mkat  estate* 


This  must  consist  of  an  estate,  freehold,  or 
copyhold,  for  the  life  of  the  person  claiming  to 


**  fluest  to  him  to  be  made  (at 
^  the  time  of  such  election, 
*•  or  before  the  day  to  be  pre- 
*'  fixed  in  the  writ  of  sum- 
**  mons  for  the  meeting  of 
''  the  parliament)  by  any 
^'  other  person  who  shall 
*'  stand  candidate  at  such 
**  election,  or  by  any  two  or 
^  more  persons  having  right 
'Vto  vote  at  such  election, 
^  take  a  corporal  oath,  in  the 
••  form  or  to  the  effect  foUow- 
**ing: 

**  I9  A.B.  do  swear,  that  I 

^  truly  and  bond  fidt  have 

^*  such  an  estate  in  law  or 

**  equity,  to  and  for  my  own 

*'  use  and  benefit,  of  or  in 

'^  lands,  tenements,  or  hens 

^  ditaments,  (over  and  above 

'*  what  will  satisfy  and  clear 

''  all  incumbrances  that  may 

^^  affect  the  same)  of  the  an- 

**  nual  value  of  six  hundred 

**  pounds  above  reprises,    as 

"  doth  qualify  me  to  be  clect- 

'*  ed  and  returned  to  serve  as 

•*  a  member  for  the  counfy  of 

"  according  to  the 

'f.  tenor  and  true  meaning  of 

''  the  act   of  parliament  in 

''  that  behalf:  and  that  my 

*^  said  lands,    tenements,   or 

^'  hereditaments,  arc  lying  or 

'*  being    within    the   parish, 

^'  township,    or    precinct  of 

"  or,  in  the  several 

'*  parishes,  townships,  orpre^ 

'*  cincts  of  .in  the 

**  county  of  or.  in  the 


"  several  counties  of 
**  (as  the  case  may  be)/* 

§  6.  '*  And  in  case  such 
"  candidate  or  person  is  to 
"  serve  for  any  city,  borough, 
"  or  cinque  port,  Chen  the 
*•  said  oath  shall  relate  only 
"  to  the  said  value  of  three 
'*  hundred  pounds  per  aiiiii/;»», 
'*  and  be  taken  to  the  same 
''  effect,  mutatis  mutandis^  as 
"  is  hereby  prescribed  for  the 
"  oath  of  a  person  to  serve 
''  as  a  member  for  such  coun* 
**  ty  as  aforesaid.^ 

§  7*  "  And  it  is  hereby  en- 
"  acted,  that  the  respective 
"  oaths  aforesaid,  shall  and 
"  may  be  administered  by  the 
*'  sheriff  or  under-sht^riff  for 
"any  such,  county  as  afore- 
"  said,  or  by  the  mayor,  bai- 
"  liff,  or  other  officer  or  ofli- 
"  ccrs,  for  any  city,  borough, 
''  or  port,  to  whom  it  shall 
"  appertain  to  take  the  poll^ 
*'  or  make  the  return,  at  such 
"  election  for  the  same  coun- 
"  ty,  borough,  or  port  re- 
"  spectively,  or  by  any  two 
**  or  .  more  justices  of  the 
"  peace  within  England^ 
"  IValeSf  and  Berwick-vpon^ 
**  Tweed;  and  the  said  sheriff^ 
"  mayor,  bailiff,  or  other 
f  officers,  and  the  said  jus- 
"  tices  of  the  peace  rcspec- 
"  tivf ly,  who  shall  administer 
*'  the  said  oaths,  arc  hereby 
"  required  to  certify  the  tak« 
"  ing  thereof  into  her  ma- 
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be  qualified ;  or  of  some  greater  estate,  either     ^^^*^- 
in  law  or  equity^  of  the  annual  value  respee- 
tively  above  men1y>ned.  (9  Ann.  c.  5.  §  1.) 


II.) 


Of  which  estate  the  member  must  be  in  pos-  Time  of  do6. 
session  both  at  the  time  of  his  election  and  re-  ^SSuu  ^ 
turn;  otherwise  his  election  and  return  wUl,  by  <****^^»*) 
9  Ann.  c.  5.  §  1.  be  void. 


If  the  qualification  consists  in  a  mortgage, 
Vhereof  the  equity  of  redemption  is  in  any  *>y"^^HW^- 
other  than  the  person  asserting  the  qualification, 
the  mortgagee  cannot  derive  a  qualification  there- 
from, unless  he  have  been  in  possession  for 


•*  jesty*»  high  court  of  chan- 
•  eery,  or  the  queen's  bench, 
**  within  throe  months  after 
**  the  taking  the  sanfey  under 
**  the  penalty  of  forfeiting  the 
^  sam  of  one  hundred  pounds, 
^  to  wit,  one  moiety  thereof 
**  to  the  queen,  and  the  other 
**  moiety  thereof  to  such  per* 
^  son  or  persons  as  will  sue 
^  for  the  same,  to  be  reco- 
^  veredy  with  full  costs  of 
^  suit,. by  action  of  debt,  bill, 
^  plaint,  or  information,  in 
^  any  of  her  majesty's  courts 
^  oi  record  at  We$tmmiter; 
^  and  if  any  of  the  said  can- 
^  didates,or  persons  proposed 
'^  to  be  elected  as  aforesaid, 
'^  shall  wilfully  refuse,  upon 
^  reasonable  request  to  be 
^made  at  the  time  of  the 
'' election,  or  at  any  time 
**  hdost  die  day  upon  which 


"  such  parliament,  by  the 
**  writ  of  summons,  is  io 
"  meet,  to  take  the  oath  here* . 
*^  by  required,  then  election 
**  and  return  of  such  candi* 
*'  date  or  person  ^aii  be 
"  void." 

§  8.  ''  And  it  is  hereby 
^'  enacted,  that  no  fee  or  re- 
'*  ward  shall  be  taken  for  ad« 
'^  ministering  any  such  oath, 
**  or  making,  receiving,  or 
^*  filing  the  certificate  there* 
^*  of,  except  one  shilling  for 
*'  administering  the  oath,  and 
'*  two  shillings  for  making 
"  the  certificate,  and  two 
"  shillings  for  receiving  and 
'*  filing  the  same,  under  the 
*'  penalty  of  twenty  pounds, 
*^  to  be  forfeited  by  tb^  of* 
^  fender,  and  to  be  recovered 
^  and  divided  as  aforesaid." 


» ' 
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Beet  I.      seven  years  before  the  time  of  his  election.  (9 
(JZ^^n.)  Ann,  c:  5.  §  4.) 

AnaBfioition,       Bv  the  stat.  9  Ann.  c.  5.  §*  1.  the  qualification 

wbcre  to  bt»  .  «*  i 

was  required  to  be  in  England^  fFales,  or  the 

town  of  Berivick^upon'Ttteed,  but  by  an  act 

(>br<k<4icto.  of  the  41  Geo.  3.  c.  101.  4  23.  which  passed 

•jjwfjM-y  Upon  the  union  x<rith  Ireland^  the  quahfication 

may  now  cither  be  within  the  above-mentioned 
limits  specified  in  the  statute  of  Anne,  or  in 
Ireland. 


S£eri<>ir  Q.    ftiudi/teatioH  tf  fMeUdate,  in  whdi  tatm 

m 

to  htt^fn  to  b^te  ihe  returH. 

Ctt4idat»,oB  BY  virtue  of  the  same  statute  of  the  9  Anni 
qvettof  An^  C  5.  §  5.  any' candidate  at  an  election  m^y  he 
date^^ftwo  yeo^uired  to  take  an  oath  to  his  qualification, 
inrav't^hu  npdH  reasonable  request  made  to  him  by  any 
(l^iSw!^"'  other  candidate,  or  by  any  two  electors ;  wbi<?h 
««<43,«.^      oath  is  to  be  taken  either  at  the  time  of  the 

election,  or  before  the  day  appointed  for  tMe 
meeting  of  parliament ;  and  by  ^  7  and  8  may  be 
administered  by  the  returning  officer,  or  by  two 
or  more  justices  of  the  peace,  wlio  are,  under 
a  penalty  of  jClOO,  to  certify  the  same  into  ihp 
courts  of  chancery,  or  king's  bench,  within 
three  months. 

By  the  same  clause,  if  any  candidate^  upon 
siich  request,  shall  wilfuHy  refuse  to  take  sttch 
oath>  his  election  and  retam  wiU  be  y^icL 


GHAF.  lY.]    BUUEBD  FOR  PARUAMIKT. 


4ff 


Section  3.    Ofdekvering  in,  and  iwearing  to  (he  qua^ 
location  in  the  house  qf  commons. 

THE  Stat  83  Geo.  2.  c.  SO.  §  1.  (a)  afler  re- 
citing  the  first  part  of  the  9  Ann.  c.  5.  §  I,  in 
order  to  enforce  and  render  that  act  more  effeo^ 


(a)  The  tUt.  S8  Geo,  2. 
c2CX  "An Actiosiifarct and 
*<  mdtr  mare  effedvrl  the  law* 
**  rdaimgio  ike  qudification  of 
^  Memben  to  tit  in  tks  House 
"  of  Commons:'  [A.  D.  1759,] 
'*  Whereas,  by  an  act  paw* 
**  ed  ID  the  ninth  year  of  her 
"  late  majesty  qaeen  Anne^ 
**  intitnledy  An  Aafor  ueur» 
**  img  the  freedom  of  parUa^ 
**  ment^  bv  the  f artier  quati" 
**fying  tie  members  to  tii  in 
"  the  house  of  commons^  it  was 
^  enacted,   that    no  person 
'*  should  be  capable  to  sit 
*'or  vote,  as  a  men^ber  of 
^  the  bouse  of  commous  for 
«•  any  county,  city,  borough^ 
"  or  cinque  port,  within  tliat 
««  ^rt  of  Great  Britain  called 
**ringlandt  the  dominion  of 
"  fTaleSf  and  town  of  Ber^ 
'*  wicA-ii;90R-Twf«/,  who  shall 
**  nothaveanestate,freehold, 
^  or  copyhold,  for  his  own 
**  life,  or  for  some  greater  es- 
**  tate  either  in  law  or  equity, 
**  to  aod  for  his  own  use  and 
**  benefit,  of  or  in,  lands,  te- 
^  nementB,  or  hereditaments 
"  oTer  and  above  what  will 
satisfy  and  clear  all  incum- 
brances that  might  afl'ect 
**  the  same,  lying  or  bein^ 
*'  within  that  uart  of  Great 
**  Britain  called  En^nd,  the 
^doffiinioQ  of  Wtdes,   and 


«« 


■• 


**  town      of     Benntci^fpon- 

*<  7W«/,  of  the  respective 

"  annual    value   therein    Il« 

^'  mited,  viz. the  aunual  value 

*'  of   six    hundred    pounds 

*^  above  reprises    for  every 

"  knight  of  a  shire,  and  the 

'^^annual  value  of  three  hun* 

^'  dredpoundsabove  reprises, 

*'  for  every  citizen,  burgessi 

'<  or    baron  of  the  cinque 

**  ports."     "  Now,  in  order 

**  to  enforce  and  render  the 

*'  said  act  more  efiectuat,  be 

'*  it  enacted  by  the  kiue'a 

<'  most  excellent  majesty^  by 

**  and  with  the  advice  and 

'*  consent  of  the  lordS|  s^- 

*<  ritual  and  temporal,  and 

'^  commons,  in  this  present 

''  parliament  assembled,  and 

"  by  tlic  authority  of   the 

**  same,  that,  from  and  alter 

*'  the  determination  of  thia 

"  present  parliament,  every 

"  person,  except  as  is  herein 

*•  after  excepted,  u'!io  shall  be 

•*  elected  a  member  of  the 

^'  houseofcoramol)^shall,  be* 

'*  fore  he  presumes  to  vote  in 

'*  the  house  of  commons,  or 

*'  si  I  there  during  any  debute 

"  in  the  said  house  of  com* 

<*  mons,  after  the  speaker  ia 

''  chosen,  produce  and  de» 

*'  liver  in  to  the  rierk  of  the 

**  said  house,  at  the  table  in 

''the  middle  of  the  seiA 


Mtmbersbe* 
fore  votinif, 
&e.  to  deli  Tar 
io  aebedoles 
of  Iheir  quail- 
6fati'oas. 
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Beet.  8. 


tual,  requires  that  every  person  to  be  elected  (with 
some  few  exceptions  under  §  3^  shall,  before  he 


'*  bouse,  and  whilst,  the  house 
'*  of  coinmonb  is  there  duly 
''  sitting,  with  their  speaker 
"  ID  the  chair  of  the  said 
*'  house,  a  paper  or  account, 
*•  signed  by  evi-ry  such 
*'  member,  containing  the 
"  name  or  numes  of  the 
•'  parish,  township  or  pre- 
•*  cinct,  or  of  the  Mveral 
**  parishes,  townships,  or  prc- 
^^  cincts,  and  also  of  the 
•'  county,  or  of  the  several 
'*  counties,  in  which  the  lands, 
*'  tenements,  or  heredita- 
''  mcnts  do  lie,  whereby  he 
*^  makes  out  his qualitication, 
"  declaring  the  same  to  be 
**  of  the  annual  value  of  six 
*'  hundred  pounds  above  re- 
"  prises,  if  a  knight  of  the 
**  shire ;  and  of  ttie  annual 
<«  value  of  three  hundred 
"  pounds  above  reprises,  if  a 
*'  citizen,  burgess,  or  baron 
*^  of  the  cinque  ports  -,  and 
*'  shall  also,  at  the  same  time, 
^*  take  and  H'ibscribe  the  fol- 
**  lowing  oath,  videlicet: 

•'  /,  A.  B.  do  sxifar,  that  I 
**  truly  and  bonii  fide  have 
**  iuch  an  estate  in  law  or 
••  equity  f  and  of  such  value,  to 
'*  and  for  my  own  use  and  bene' 
*\fit,  of  or  in  lands^  tenenunta^ 
**  or  hereditamenti,  over  and 
**  above  what  will  tatisfy  and 
**  clear  aU  incumbrancet  that 
**  may  affect  the  same,  as  dath 
*•  qualify  me  to  be  elected  and 
*'  returned  to  serve  as  a  mem' 
**  ber  for  the  place  I  am  re^ 
**  turned  for,  according  to  t/ie 
**  tenor  and  true  meaning  qf 
*'  ike  actt  fif  parliament  in  that 


"  behalf;  and  that  such  landsp 
**  tenetnentty  or  hereOtammiSp 
**  do  lie  as  described  in  the 
**  paper  or  ac&^unt  signed  hf 
"  me,  and  notv  dtlivcred  to  tm 
**  clerk  of  the  house  of  commons. 
«  So  help  me  God."     • 

"  And  the  said  house  of 
**  commons  is  hereby  im- 
^'  powered  and  required  to 
^'  administer  the  said  oatb 
"  and  subscription,  accord* 
''  ing  to  the  directions  of  this 
**  act,  as  occasion  shall  be^ 
'*  from  time  totime^  to  every 
**  person  duly  demanding  the 
'*  same,  immediately  after 
**  such  person  shall  have 
^'  taken  the  oaths  of  al1egi« 
**  ance,  supremacy,  and  ao* 
'<  juration,  at  the  said  tablet 
*'  and  the  naid  oath  and  sub« 
**  script  ion  herein  before  di- 
**  rected  to  be  taken  and 
**  made,  shafl  be  entered  in 
**  a  parchment  roll,  to  be 
*^  provided  for  that  purpose 
**  by  the  clerk  of  the  house 
'<  of  commons;  and  the  said 
**  papers  or  accounts,  so 
"  signed  and  delivered  in  to 
**  the  said  clerk  iw  aforesaid, 
**  shall  be  filed  and  carefully 

kept  by  him.** 

§  2.  "'And  be  it  further 

enacted,  by  the  authority 
•*  affirpsaid,  that  if  any  per- 
**  son,  who  shall  be  olect«»d 
**  to  serve  in  any  future  par- 
^'  liuinent  as  knif^ht  of  a 
**  shire,  or  as  a  citizen,  bur- 
**  ^esH,  ur  baron  of  the  cinque 
**  ports,  shall  presume  to  sit 
**  or  vote  as  aforesaid  u  a 
'*  member  of  the  boaie  of 


cs 
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presumes  to  vote  in  the  house,  or  sit  there  during      ^^*  ^• 
wy  debate,  produce  and  deliver  in,  in  manner 
therein  directed,  a  paper  or  account  signed  by 
him^  containing  the  particulars  of  his  qualifica^ 
(ioD,  declaring  tiie  same  to  be  of  the  annual  value  ^«  membtj't 
of  ^600  above  reprizes,  if  a  knight  of  the  shire ;  leeApp.!!./ 
and  of  the  annual  value  of  ^300  above  reprizes, 
if  a  citizen,   burgess,  or  baron  of  the  cinque 
ports  ;  and  shall  also,  at  the  same  time,  take  and 
subscribe  the  oath  in  the  act,  which  is  to  be  ad- 
ministered and  taken  as  therein  directed:  The  Andtouk« 
oath  and  the  subscription  thereto,  being  to  be  the  oath. 
entered  in  a  parchment  roll,  to  be  provided  by 
the  clerk  of  the  house ;  and  the  papers  or  ac-  QuaiiSeaUoa 
counts  so  signed  and  delivered  in  to  be  filed  and  ^  beflM^^ 
kept  by  such  clerk. 

The  same  statute,  by  §  2,  makes  tlie  election  Election  of 
of  any  member,  presuming  to  sit  or  vote  before  u^a^blforo 
be  has  delivered  in  such  paper  or  account,  and  quaUfkiitioD, 
taken  and  subscribed  such  oath,  or  not  being  JUbB^bhSc*"* 
qualified  according  to  these  statutes,  void.  «i^filld°T!»id. 

The  exceptions  alluded  to,  wherein  landed 

•'  commons,  before   he  has        §  3.    **  Provided   always, 

^  delivered  in  sucli  paper  or  ''  that    nothing  in  this  act 

*'  account,  and    taken    and  *'  contained  shall  extend  to 

"  fiubscrihed    such   oath    as  '^  the  eldest  son,  or  heir  ap- 

^  aforesaid,  or  shall  not  be  ^<  parent,  of  any  |>eer  or  lord 

*'  qualifit^  uccoriliu^  to  the  "  of  parliament,  or  of  any 

'*  true   intent  and    meaning  ''  person   qualified  to  serve 

^  of  the  said  recited  act,  aT»d  '^  as  a  knight  of  a  shire,  or 

*'  of  this  act ;   liis   ekction  ^'  to  the  members  for  either 

**  shall  be,  aiid  is  hereby  de-  '^  of  the  universities  in  that 

"  cdared  to  be  void ;  and  a  **  part  of  Great  Britain  called 

'*  new  writ  shall  be  issued  to  **  England,  or  to  the  mem* 

"  elect  another  member  in  '*  bers  for  that  part  of  Great 

^  the  MMd  person's  room/'  '■  Britain  called  Scotland** 
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^J^^^^     qualifications  are  not  required,  are  the  C9S6U, 


PMoMof       ].  of  eldest  sons,  or  heirs  apparent  of  peers  or 

whom  BO  qua-  '  * 

lifloatioii  TO-     lords  of  parliament  -,  2.  of  sons  or  heirs  apparent 

of  persons  qualified  to  serve  as  knights  of  shires  ; 
3.  of  members  for  either  of  the  universities  in 
England;  and,  4.  of  members  for  places  in  Scot^ 
land. 


Section  4.    Of  questioning  the  qualification  qfa 
hefy  a  petitioner  (a),  or  of  a  person  in  whose  Jbvor 
electors  petition. 

NOl"  long  after  the  passing  of  the  9  Ann« 
c.  5.  it  came  to  be  a  question,  whether  the  qua^ 
lification  of  a  person  returned,  which  had  been 
by  him  sworn  to,  in  compliance  with  that  sta« 
tute,  could  afterwards  be  questioned.  In  con- 
sequence of  this,  the  house,  in  order  to  give  the 
fullest  effect  to  the  existing  law,  on  the  23d 
^^  a«ni.        Maxch  1717,  passed  the  following  resolutions, 

which,  on  the  21st  Nov.  following,  were  declared 
to  be  standing  orders. 

Ocdmof  the  Ist.  It  was  resolved : — **  That  notwithstand- 
to  qaJS&ei^  *'  ^^S  ^^^  ^^^^  taken  by  any  candidate  at,  or 
^^^  "  after,  any  election,  his  qualilicution  rfiay  after- 

**  wards  be  examined  into.'' 

Sdly.  ''  That  the  person  whose  qualification 
**  is  expressly  objected  to  in  any  petition  re- 
^*  lating  to  his  election,  shall,  within  fifteen 

(a)  See  the  case  of  Sandwich,  pott,  part  a. 
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"  da3rs  after  the  petition  read,  give  to  the  clerk      ^^^  *• 

^of  the  house  of  commons, -a  paper,  signed 

*^  by  himself,  containing  a  rental,  or  particular, 

^  of  the  lands,  tenements,  and  hereditaments, 

** whereby  he  makes  out  his  qualification;  of 

**  which  any  person  concerned  may   have  a 

**  copy*" 

■ 

Sdly.  ^  That  of  such  lands,  tenements,  and  it  J6«ni.6S9. 
"hereditaments,  whereof  the  party  hath  not 
"  been  in  possession  for  three  years  before  the 
"decdon,  he  shall  also  insert  in  the  same 
'  paper  from  what  person,  and  by  what  con- 
*^  veyance  or  act  in  law,  he  claims  and  deriveit 
**  the  same ;  and  also  the  consideration,  if  any, 
*^  paid;  and  the  names  and  places  of  abode,  of 
^the  witnesses  to  such  conveyance  and  pay- 
••mcnt* 

The  object  of  the  above  orders  was  to  pro- 
mote the  examination  into  the  qualifications  of  Qniifieatioii 
Sitting  members ;  but  as  persons,  who  had  not  i^w  qaestioB* 
kgal  qualifications^  might  occasionally  become 
petitioners,  and  in  such  cases  if  the  decision 
should  be  in  their  favor,  yet  such  persons,  by 
reason  of  their  want  of  qualification,  might  not 
be  capable  of  sitting;  to  prevent  this  incon- 
veiueace  they  at  the  same  time,  4thly,  resolved : 

''  That  if  any  sitting  member  shall  think  fit 
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Sect.^       ''to.  question  the  qualificttioa  of  a  petitioner, 
tBJwau699.  ^'  heahali  within  fifteen  days  after  the  petition 

'^  read)  leave  *  notice  thereof  in  writing,  with 
^'  the  clerk  of  the  house  of  commons ;  and  the 
^  petitioner  shall,  in  such  case,  withih  fifteen 
^'  days  after  such  notice,  leave  with  the  said 
'*  clerk  of  the  house,  the  like  account  in  writ- 
*'  ing  of  his  qualification,  as  is  required  from  a 
**  sitting  member." 

Qaaiificatien        Thcse  resTulations  were  still  open  to  evasion 

©f  persons  in  ^  ,  ,    , 

whiue  fevor     by  unsuccessful  candidates  declining  to  petition 

dectonpeti*       ^  _  ,  .  ,  ... 

tion,  how       themselves,  but  procuring  electors  to  petition 

meitioned.        •       i     •     /« 

m  their  tavor. 

To  meet  this  latter  case  the  house^on  the  6th 
Feb.  1734,  resolved, 

isjonni.955,      "  That  on  the  petition  of  any  elector  ot 

**  electors  for  any  county,  city,  or  place,  send- 
*'  ing  members  to  parliament,  complaining  of 
**  an  undue  election,  and  return;  axid  alledging. 
*^'  that  some  other  person  was  duly  elected,  and 
^' ought  to  have  been  returned;  the  sitting 
"  miember  so  <;omplained  of  may  demand  and 
'^  examine  into  the  qualification  of  such  person 
*':  sp  alledged  to  be  duly  elected,  in  the  same 
**  manner  as  if  such  person  had  himself  peti«. 
^^tioned ;"  and  the  same  resolution  wa3  decla;:e4 
to  be  a  standing  order  of  the  house. 

^  *  For  a  form  of  such  notice  see  Appendix  ii. 


^56. 
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Section  5.  Of  default  in  respect  of  qualification,  of 
members,  of  petitioners,  or  of  persons  in  whose  favor 
petitions  are  pending. 

ALTHOUGH  a  person  returned  for  parlia- 
ment should  be  really  possessed  of  the  qualifi- 
cation required  by  law,  yet  if  he  refuse  or  neg- 
lect to  swear  to  the  same  according  to  the  sta- 
tutes, or  if  he  omit  to  comply  with  the  before- 
mentioned  orders  of  the  S3d  March,  and  Slst  («iec,48,  49.} 
Nov.  1717,  his  election  will  be  avoided  (^a^.  So  in 
the  case  of  a  person  in  whose  favor  a  petition  is 
pending,  upon  non-compliance,  either  with  the 
third  standing  order  of  the  above  date,  or  with 
that  of  6th  Feb.  1734,  all  further  proceedings 
upon  the  petition  will  be  discharged. 

1.  As  to  default  of  members. 

Maldtriy  20th  May,  1715.    The  election  of  is  Jonrn.  i«9. 
sefjeant  Corny n  was  avoided,  he  having,  at  the 
late  election,  ^'  wilfully  refused  to  take  the  oath 
**  of  qualification,  as  is  directed  by  an  act  of  par-  Qualification 

*  "^  *  not  sworn  to 

**  hament  of  the  9th  year  of  the  late  queen,"  &c.  ^t  election,  or 

,  before  meeting 

.^c.  5.)  *•  though  duly  required  so  to  do,  and  not  of  fwiiuMnif 

CaJ   Gloucestershire,   Slst  to  the  earl  of  Berkeley.    The 

May,    1810.     The   election  petition  denied  his  legitimacy, 

jtnd  return  of  the  sitting  mem*  and  therefore  alledged  that 

ber  was  petitioned  against  by  his  election  was  void.     The 

certain    electors,    upon    the  house  after  debate,  5th  June, 

gioiuid  that  he  had  not  sworn  rejected    the    petition.     See 

to  and  delivered  in  any  qua-  the    Journals    of   the    days 

lificationij  he  having  stated  mentioned, 
himself  to  be  heir  apparent 


5£  OF  THi:  I.ANDED  QUALIFICATIOF   tPABT^I. 

Sect  5.  u  having  at  any  time  befoi-e  the  meeting  of  that 
(•M^,  *'  parliament  taken  the  said  oath/'  And  the 
JlJjSi^^    petitioner  was  seated. 

sijowiu574.  IVeymouthy  7th  May,  1730.  The  counsel 
.  for  J/i\  fVard,  the  petitioner,  insisted,  that 
.3/r.  BcftSj  the  sitting  member,  not  having 
complied  with  the  act  of  parliament,  which 
requires  an  oath  of  qualification,  nor  with  tlie 
standing  order,  which  requires  a  particular  in 
writing  to  be  left  with,  the  clerk  of  the  house, 
his  election  was  therefore  void;  and  that  by 
consequence  the  petitioner,  having  the  next 
majority  on  the  poll,  was  duly  elected. 

The  counsel  for  Mr.  Betts  admitted  that  his 
qualification  was  not  sworn  to,  nor  a  particular 
of  it  delivered,  but  they  insisted  that  the  elec- 
tors, not  being  apprized  of  this,  ought  to  have 
an  opportunity  of  making  another  choice. 

The  house  resolved  that  Mr.  Betts  was  not 
diily  elected,  and  a  new  writ  was  ordered. 

n  Lsd  41S  Colchester.  The  insufficiency  of  the  qualifi- 

Sittiiwmem-    catiou  of  Mr.  Potter,  at  the  time  of  the  elec- 

ber,  wboie 

qnmiificatioii    tiou,  was  allcdgcd  in  the  petition  upon. the 
in  the  peti-      orfound  of  his  having  before  that  time  become 

tion:  not  bar*  ^  •  /* 

itgddhmd   bankrupt,  and  an  assignment  of  all  bis  estate 
«r  qiuuifi^.    and  effects  having  been  made  for  the  benefit  of 

tioB,  aire-       -  .  ... 

paired  by  the    QIS  Creditors. 


\ 


CHA?.  lV.]'lUaUIAID  FOR  PARLIAllEKT.  ^8 


It  appeared  that  Mr.  Potter  had  obtained  hifi 
certificate;  in  consequence  of  which,  the  ground  ordeT^liTA 
of  want  of  qualification  was  abandoned.     The  his  eieeUon 
case  then  turned  upon  thi  following  question  :   JJtaJddeUw 

ed  ia  kb  qsa- 
lificatMn  at 

At   the  election,  Mr.  Potter  was  s  formally  ^*^^®"| 
called  upon  to  swear  to  his  qualification,  and  »'"««***^«nw« 
be  delivered  in  a  paper,  containing  an  affidavit 
of  a  sufficient  estate  sworn  before  the  mayor. 

J/r.  Potter  had  not,  at  the  time  when  the 
case  came  on,  taken  his  seat  in  the  hbuse^  nor 
delivered  in  the  particular  of  his  qualification 
required  by  the  stat.  35  Geo.  2.  and  the  second^  r«if«,  45. «.) 
standing  order  above  recited.  Upon  which 
ground  it  was  contended,  that  he  could  not 
retain  his  scat. 

Ou  his  part  it  was  contended,  that  he  had 
complied  with  the  statute  of  Ann.  and  thai  the 
Stat,  of  Geo.  2.  did  not  apply  to  him,  that  statute 
only  laying  down  a  rule  for  members  w/ten  they 
take  their  seats,  and  he  not  having  taken  his 
seat 

It  was  further   contended,    that    supposing  iLiid.4S4. 
him  to  have  disobeyed  the  standing  order,  the 
consequence   insisted  upon   by   the  petitioner 
would  not  follow ;  that  the  house  cannot  make 


W  OF  THE  XAKDEB  QUALIFICaTIOK   [PAtT  I. 

Sect  tf»     n  le^l  disqualification,  that  the  legislature  al6ne 
can  do  that 


,         ;    *       Tbccommitteehavitig  resolved  that  C.Pof/er, 
*     '       esq.  had  not  complied  with  the  standing  order . 
of  the  21st  Nov.  1717,  which  requires,  &c.  (as 
secondly  above  stated :)  determined  his  election 
to  be  void  (^a^. 

2.  As  to  default  of  petitioners. 

i8Joiini.so.  Honiton^  29th  March,  and  Sd  May,  1715. 
Sitting  mem-  It  appeared  that  the  sitting  mem  bers,  sir  fVilliam 
ifgie]tt(i(MiN^&  Cqurtenayj  and  Mr.  Young,  left  with  the  clerk 
on  def^it,^"'  of  the  house  a  demand  of  the  qualification  of 
K^rocceded^  the  petitioner,  Mr.  Sheppara,  and  that  he  had 
"^  not  delivered  in  to  the  clerk  any  paper  of  his 

qualification. 

The  demand  of  the  said  qualification  being 
read,  and  also  the  order  of  the  house  (of  23d 
March,  1715,  in  the  same  terms  as  the  subse- 
quent order  of   13th  March,    and  21st  Nov. 
(€ai«,48.)        1717,  before  stated)  and  the  clerk  of  the  house 

being  called  upon,  and  acquainting  the  house 

that  he  had  not  received  any  particular  of  Mr. 

^Sheppard's  qualification.    The   committee  of 

(a)  There  was  also  a  ^ues-  of  want  of  qaalificatioDf  «a 
tion,  whether  the  petitioQ  to  which  it  was  holdea  that  it 
contained  an  express  charge    did.  1  Lad.  433.44rl. 


pnriXtgeB  were  discharged  from  proceeding  lb      ««et.  «• 
Mr.  Sheppard's  petition.  ^-^/^^ 

• 

So  in  the  cases  of  Shaftesbury y  7lh  Feb,  fg*^^^^*^- 
1722.     Steyningy  13th  Jan.  1724.     MinekeUd,  ti'joui.  66. 
27th  Feb.  I7i7.    Wesfbury,  27th  Pfcb.  17^54.^ 

In  the  Colchester  c^LSCj  1782,  where  the  ^e-  3L«d.i67(ii) 
titioner,  commodore  Affleck^  was  out  of  the 
kingdom  at  the  time  of  the  election,  and  of  the 
hearing  the  petition,  the  committee  held  it  no 
objection  that  his  qualification,  although  duly 
demanded  by  the  fitting  m^mbdr,  ^^as  hot  givtn  , 

in ;  and  after  the  point  had  been  ftiUy  argued, 
resolved,  "  That  tlie  sitting  meinber  shbuld  not 
"  be  permitted  to  go  into  commodore  Affleck*s 
^^  qualification ;  he  having  been  abroad  at  the 
"  time  of  the  election,  and  having  continued 
**  in  the  IVest  Indies  ever  sittce,** 

3.  As  to  default  of  persons  in  whose  favor 
petitions  are  pending. 

*  *  • 

Th^  case  ef  Liverpool,  21st  March,  1734,  «sJ©urBu4«6. 
was  that  of  a  n6n-compliance  with  the  standing 
order  of  tiie  6th  Feb.  1734;  Afr.  Breretouy  one 
of  the  sitting  mfeitabers  for  Liverpool^  having, 
pursuant  to  the  said  order,  left  ^ith  the  clerk  of 
the  hobse  his  demand  in  writing  of  tlie  quaUfi- 
cation  of  Mr.  Cunliff^e^  one  of  the  persons  al- 


5  OF  TPi;  LANP^  QUAHFICATIjDN    [jTAHriv 

,  ••■■••         •■  ..." 

^^t.s.      ledged  to  b?  duly  ejected  in  the  petition  of 
certain  electors. 

^  •  •• 

The  house  pursued  the  same  course  as  in  the 
above  cases;  a^d  the  committee  of  privileges 
and  elections  were  discharged  from  proceeding 
upon  so  much  of  the  petition  as  related  to  Mr^ 
Citnliffi. 


Section  6.  Of  the  nffickncy  of  the  qudyicaiion  a$ 
dependir^  t^xm  value  or  tUk,  and  of  the  particulariiy 
of  the  deMcrijption. 

0 

.    1 .  AS  to  valije. 

.    The  qualification  must  be  to  the  amount  re- 
quired, over  and  above  all  incumbrances. 

M  joQTB.  466.  Wendover^  1 7th  April,  1  '^35,  Lord  viscount 
Limerick  petitioned  against  the  election  and 
return  of  Mr.  Botcler^  iipon  the  ground  of  his 
not  having  a  sufficient  qualification,  under  the 
statute  9  Ann.  c.  5.  Mr.  Boteler's  estate,  the 
annual  value  of  which  was  greater  than  the  act 
required^  was  under  incumbrances;  and  the 
question  was^  whether  there  was  a  sufficient 
surplus. 


CHAP.  IT.3    WWUIBED  FOE.PARLIAMKK'T*  *7 

The  house,  after  hearing  the  evidence,  de-      ^^^^ 
tennined  his  election  to  be  void  (a). 

2.  As  to  title. 

The  title  to  the  estate,  in  respect  of  which 
the  qualification  is  insisted  upon,  must  be  good- 
in  law  or  equity. 

In  the  case  of  Coventry,  1 803,  the  qualificap  1  Pcdk.  93,  m. 
tion  of  Mr.  Jeff^erys,  one  of  the  sitting  mem- 
bers, was  questioned  by  the  petition  of  Mr. 
Barlow. 

Tlie  rental,   or   particular,   delivered  in   by  QnUificstian 
Mr.  Jcffcrys^  as  required  by  the  stat.  33  Geo.  2.  dM^earUinc 
c.  20.   stated  his  qualification  to  consist  in  a  ^^  ^SSe^ 
rent-charge  for  his  own  life,  of  £'600  per  anr  tla^tw^^ 
num,  arising  out  of  land  of  the  value  of  £1000  JufoJ^SS^ 
per  annum,  in  Shaftesbury,  in  the  county  of  SSS^o^ 
D.  the  property  of  IVilliam  Bryant,  esq.  and  ^xi^^^ 
conveyed  to  him  by  Mr.  B.  by  a  deed  made  on  ^JJJ^"J^ 
the  18th  of  June,  1802.  conv^wceof 

'  tbem  to  the 

pnrchater,  the 
m.  •        1  t  proprietor  re- 

The  pomt  hereupon  made  was,  whether  Mr.  "wing  to  join 

yy  ...  IB  the  coDTer* 

Bryant  was  m  a  condition,  at  the^ime  in  ques*  uce,  thinking 

b^  ill  sold, 

(a)  Mr.  Boteler  had  been  and  IWth  May,  1715,  and  he  .'S^iSft?"''' 

petitioned   against  upon  Lis  stated  his  qualification  now 

former  return  for  Hertford  insisted  upon,  to  be  the  samo-* 

upon  the  same  ground,  but  as  was  then  holden  suflficient; 

wu  holden  du3y  elected,  21st  18  Journ.  130.  135. 


OF  THE  LANbtt)  mJALlUdAiMfelt  ^^Ak*  k. 

tioti,  to  make  a  cbnveyancfc  of  the  ibove  t^nt- 
charge. 

The  case  appeared  to  be  this ;  ^Mr.  Bryant^ 
by  a  deed  executed  in  Nov.  1794,  had  conveyed 
all  his  Estates  in  Shaftesbury  to  lord  R,  and 
others,  in  tnist,  to  sell  them  for  the  payment  of 
his  debts.  There  were  certain  trusts  appointed 
for  the  surplus,  if  any  remained.  The  estates 
were  «old  in  1796;  but  the  purchaser  faiKng  to 
complete  his  contract,  they  ^ere  re-sold,  tod 
ptoduced  a  sum  not  sufficient  to  discharge  Mr. 
Bryonies  debts.  No  conveyance  had  ever  betti 
executed  to  the  purchaser  by  the  trustees ;  Mr. 
Biry&ntj  having- been  often  called  on  to  joih  in 
a  conveyance,  had  refused,  thinlcing  tlie  estate 
had  been  ill  sold.  The  tmstees  had  never  re- 
ceived any  rent.  In  these  circumstances  the 
estate  stood,  when  JI/r.J3rj/e7wf,  by  deed  in  1802, 
in  consicferation  of  c£6000  secured  by  Mr.  Jef- 
Jery's  bond,  payable  in  three  months,  with  ill- 
terest,  granted  the  rent-charge,  which  con- 
stituted the  qualification  in  dispute. 

In  support  of  the  petition  it  was  contended 
on  these  facts,  that  Mr.  Bryant^  having  Coh- 
veyed  away  all  his  title  to  these  estates  long 
befoi-c  the  grant  of  the  rent-charge  to  Mr. 
Jefferys^  nothing  could  pass  by  that  grant :  that 
the  utmost  Mr.  Bryant  was  eii^titled  to,  was  the 


surplus  of  the  money  raised  by  the  sale  of  tho  ^^^, 
estates,  after  the  payment  of  his  debts,  whieh 
would  be  merely  personal  property,  if  any  should 
happen  to  remain ;  but  that  in  fact,  it  appeared 
that  no  surplus  could  ever  accrue  to  htm,  the 
amount  of  the  whole  not  being  sufficient  to 
liquidate  the  demands  upon  him :  that  this  conn 
veyaoce  being  proved  to  have  been  made,  it 
was  incumbent  upon  Mr.  Jefferys  to  shew  by 
what  subsequent  act  i/r.  jBrjrtfitr  hadre«-acquiredl 
hb  former  estates^  or  h^  acquired  other  lands 
in  Shafiesburyy  from  which  the  rent-charge 
Sftig^t  arise.  And  they  suggested,  u  a  circling* 
stance  which  weighed  considerably  against  the 
reality  of  the  transaction,  the  extraordinary 
consideration  expressed  in  the  deed  to  have 
been  given  for  the  rent,  namely,  «£6000  for  an 
estate  for  life  of  «£300  per  annum^  which  might 
probably  be  fairly  worth  only  eleven  years'  pur- 
diase. 

The  counsel  for  the  sitting  member  insisted, 
that,  from  any  thing  that  had  appeared,  the 
estate  had  not  passed  Aom  Mr.  Bryant ;  for  no 
conveyance  had  been  executed  to  the  purchasers 
under  the  deed;  and,  till  this  should  take  place, . 
a  resulting  trust  would  remaih  to  Mr.  B.  The 
trustees  holding  to  his  use,  till  the  sale  should 
be  perfected:  and  he  continuing  the  equitable 
owner  of  the  estate ;  which  would  be  sufficient 
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fkeUiB^ 


tatatisfy  the  ^atate.  It  was  said  the  tents  had 
been  proved  not  to  have  bfen  received  by  the 
trustees;  that  the  consent  and  co-operation  of 
Mr.  B.  were  deemed  necessary  to  perfect  the 
titie  of  the  purchaser  under  the  trust-deed ;  and 
for  want  of  tliat  consent,  the  conveyance  had 
in  fact  never  taken  place.  These  circutnstances 
were  insisted  upon^  to  shew  that  the  trust-deed 
itielf  was  colourable,  and  not  a  bonAJide  trans- 
fer of  the  property ;  but  that  at  least  the  re- 
sulting trust,  which  in  any  event  must  be  ad- 
n^itted  to  belong  to  Mr.  B.  was  a  sufficient 
foundation  in  equity  for  the  rent-charge  granted 
by  him  to  Mr.  Jeferys.  And  they  fiirther  con* 
tended,  that  neither  the  possession  of  thp  estate, 
nor  the  receipt  of  the  rents  and  profits,  having 
been  proved  to  be  devested  from  Mr.  B.  he 
must  still  be  taken  to  be  the  real  owner. 


58  Jooio. 


11  March, 

1803. 


The  committee  decided  against  the  election 
of  Mr.  JefferySy  ''  he  not  being  qualified  ac- 
"  cording  to  the  provisions  of  the  act,"  of  9 
Ann.  (c.  5.)  (a). 


(a)  In  the  c«»e  of  Bfrunck^ 
7$  Nov.  1803,  and  5  April, 
lS<W.  The  petition  Cinter 
alia}  allcd^d  a  want  ot  qua- 
lification of  the  sitting  mem- 
bers. The  ground  of  that 
allegation  against  one  of  thcm« 
Mr-  FordycCy  was  that  being 
a  debtor  to  a  considerable 


amount  to  the  crown,  Ut  l{i<^ 
bility  in  that  respect  canic 
within  the  term  reprises  in*  the' 
sut.  9  Ann.  c.  5.  NpevidoDcej 
was  offered  upon  this  head, 
but  the  election  was  avoided' 
in  consfquence  of  bribely«^ 
See  the  Journals  of  the  days 
mentioned.     1  feck.  401. 


I 

CHA^P.rlV.;}  -B£ftU||lEP  VOMr  FAEIIAMHTT.  ^1 

In  the  caae  of  Bristol,  l7S6y  an  objection      iktt$. 
was  taken^  that  the  qualification  of  Mr.  Cruger^  simM,  m.  , 
wlio  was  elected,  was  executed  duriBg  the  poll,  tioiig4i  j^m. 
but  the  committee  over-ruled  the  objection.         ^^It!.** 

lb.  439. 
QmliScatimi 

In  the  same  ease  it  appeared,  that  the  abovfe  k^theiMiT' 
qualification  was  conveyed  to  a  trustee  (Cruger  Simeon,  51. 
himself  being  in  America  at  the  time,)  in  con-  cienUy  qnu. 
sideration  of  ^10,000,  no  part  of  which  was  dtatecoo- 
paid  at,  or  after  the  time  of  conveyance,  but  trastecintaat 
was  secured  only  by  a  subsequent  mortgage  of  iScncc'"*^ 
the  estate  pretended  to  be  sold.     It  also  ap- 
peared that  it  was  the  same  estate  which  had 
been  formerly  conveyed  to  Mr.  Cruger^  to  give 
him  a  qualification  on  a  former  election. 

The  committee  confirmed  his  election,  and 
in  so  doing  must  have  considered  the  qualifica- 
tion sufficient 


3.  As  to  the  particularity  of  the  description. 

The  particularity  required  in  this  respect,  in 
swearing  to  the  qualification,  sufficiently  appears 
from  the  oaths  in  the  before-mentioned  statutes 
of  9  Ann.  c.  5.  (§  5.)  and  of  33  Geo.  2.  c.  SO. 
(§  1.)     That  which  is  required  in  delivering  in  (teaiiff,4ta. 
the  particular  to  the  clerk  of  the  house,  is  to  *^*'V 
be  ccrilected  from  the  orders  herein  before  set  (^^^  49  \ 
forth* 


m 


8fet.4« 


fS  Joom. 

40Sy  4H. 


'  HuntingioHy  10th  Dec.  and  1 4th  Jan.  1739. 
The  quahficarton  of  die  sitting  member,  Mf^. 
CUirkCj  and  the  sufficiency  of  the  particular  fay 
him  sworn  to  at  the  election,  were  questioned, 
as  not  specifying  the  parishes  out  of  which  cer- 
tain fee-iarm  rents»  part  of  the  qualification, 
arose. 

Upon  the  whole  of  the  case,  Mr.  Clarke  was 
holden  duly  elected ;  but  it  does  not  appear  with 
what  degree  of  precisioa  the  qualification  was 
described.  '    ' 


SetlOMi. 


Section  7*    Scotland. 

THE  members  for  Scotland  are  not  required 
to  possess  any  landed  qualification  (furtlier  than 
in  cases  where  it  would  be  necessary  to  make 
them  electors ;)  the  statute  of  9.  Ann.  c.  5.  only 
applies  to  members  for  any  place  in  England, 
fFales,  or  Ba^wick^upon'Tweed^  and  the  statute 
33  Geo.  2.  c.  20.  by  §  3.  specifically  exempts 
the  members  in  question. 


Section  8.    IreluML 


IrdmL 

See  39  mnd  40 


BY  the    fourth  article    of  the  union,   the 

S>^s."c"»!  qualifications  in  respect  of   property  of  the 

pptDdix.      jnembers  elected  on  the  part  of  Ireland^  are  to 


be  tlK  saoEie  as  ia  case  o|r  etections  for  places  in 
England^  unless  any  other  proviskm  should 
theieafiter  be  made  by  act  of  parliament  oi  the 
united  kingdom. 


9BCt*  9» 


The  Stat  4.1  Geo.  3-  c.  101.  §  23  (a),  after  re- 


(u}Tk€StQt.  41  Gfo.3.c.l01. 

^!2d.  Whereas  ''it  was,  in 
'<  and  by  tlie  act  for  the  union 
^  of  Great'  Britain  and  Jre- 
^  land^  among  other  things 
**  |»covided  and  enacted,  that 
^  the  qualifications  in  respect 
*•  of  property,  of  the  mem- 
**  hers  electcni  on  the  part  of 
**  JreioMtU  to  sit  in  the  house 
"  o£  commons  of  the  united 
**■  kingdom,  should  be  xespec- 
**'  tively  the  same  as  were  then 
"  piDTided  by  law  in  the  cases 
**•  oCelectiocis  for  counties  and 
*^  cities  and  boroughs  respec- 
"  tivdy,  in  that  part  of  Great 
**  Bri^om  called  England,  un- 
**.  less    any   other    provision 
*'  should  thereafter  be  made 
**  ia  that  respect  by  act  of 
**  parliament   of  the  united 
^  kingdom  :*'    And   whereas, 
**  by  an  act  passed  in    the 
"  nintk  year  of  the  reign  of 
her    late    majesty    queen 
Anne,  intituled,  *  An  act 
for  securing  the  freedom  of 
trUamentj  by  the  farther 
'*  guaHfying  the  nembers  to 
**  mt  mtke  house  ofcommont^ 
**  k  was  amongst  other  things 
^  cnactad,   that    no    person 
'*  should  be  capable  to  sit  or 
**  rote  as  a  member  of  the 


«c 


u 


f< 


<l 


^  house  of  commons  for  any  9  Aan.  c.  5« 

''  county,   city,  borough,  or 

"  cinque  port,    within    that 

'*  part  of  Great  Britmn  call- 

''  ed  England,  the  dominion 

''  of    fVakB,    and    town    of 

**  Berwick-wpon'Tweed,    who 

''  should  not  have  an  estate, 

'^  freehold  or  copyhold,  for 

''  his  own  life,  or  for  some 

"  greater  estate,  dther  in  law 

''  or  equity,  to  and  for  his 

"  own  use  and  benefit,  of  or 

''  in  lands,    tenements^   and 

*'  hereditaments,    over     and 

"  above  what  would  satisfy 

''  and  clear  all  incumbrance* 

'*  that  might  aflect  the  same, 

"  lying  or  being  within  that 

'*  part  of  Great  Britain  call- 

'*  ed  England,  the  dominion 

*'  of  WaitSy  and  town  of  Btr-^ 

'*  wick-iipon  Tweed,  of  the  re- 

''  spcctive  annual  valueihere- 

"  in  limited :   and  whereas, 

"  by  an  act  passed  in  the 

"  thirty*third    year    of   the 

"  reign  of  his  late  majesty 

"  kins  George  the  second,  in- 

"  tituled,  •  Am  act  to  enforce  ^^n^  m  ^^ 

"  and  render  ^re  ^Ictn^  ^X^t...^- 

tie  laws  relating  to  the  qua-- 

Ufication  of*  members  to  sit 
**  in  the  htni$e  of  commons^  it 
'*  was  enacted,  that  every  pcD* 
**  soft  (eaoept  as  in  tMcsdki ' 


«< 


«< 


«« 


H 
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cogmzing  the  above  provUiony  and  noticing  the 
requisitions  of  the  statute  of  the  9  Ann.  c.  5.  as 
to  qualifications,  and  also  those  of  the  33  Geo.  8. 
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act  is  excepted)  who  should 
''  be  elected  a  member  of  the 
^  house  of  commons,  should 
*'  at  the  time  and  intheman- 
**  ner  in  the  said  last  recited 
<<  act  directed,  produce  and 
"  deliver  in  to  the  clerk  of 
"  the  said  house,  at  the  table 
*'  of  the  said  house,  a  paper 
or  account  signed 'by  such 
member,    containing    the 
names  of  the  parishes,  town- 
shij^s,  precincts,  and  coun- 
"  ties,  in   which ^  the  lands, 
''  tenements,  or  hereditaments 
**  lay,  whereby  such  member 
^*  should  make  out  his  quali- 
**  fication,    and   should  also 
^'  take  and  subscribe  the  oath 
**  in  the  siud  last  recited  act 
*'  mentioned  and  contained  ; 
••  be  it  therefore  further  en- 
**  acted,   that  the  said    last 
"  recited  act,  and  ail  matters 
*'  and  things  therein  contain- 
*^  ed   shall    extend,   and    l»e 
**  construed  toextend,to  every 
**  person  (except   as  in   the 
*'  said  la^t  recited  act  is  ex- 
**  cepted)  who,  from  and  after 
^'  the  passing  of  this  present 
'^  act,  shall  be  elected  a  mem- 
**  bcr  of  the  house  of  com- 
"  mons  of  the  parliament  of 
the  said  united  kingdom. 


**  of  tFaleij  or  town  of  Ber» 
"  xsick'Upon'Tweedj  or  in  that 
^  part  of  the  said  united  king- 
''  dom   called  Ireland:    and 
'^  that  it  shall  be  sufficient 
"  that  the  lands,  tenements, 
"  or  hereditaments,'  whereby 
'*  such  member  shall  make 
"  out     his    qualification    in 
'^  manner  by  the  said  last  re- 
*'  cited    act    mentioned  and 
"  directed,   shall  lie  or    be 
*^  either  within  that  part  of 
'*  the  said    united   kingdom 
''  called  England^  or  the  do- 
*^  minion  of  fVales,  or  town 
"  of  Berwick-vpon-Tweed^  or 
'^  within  that  part  of  the  said 
*'  united  kingdom  called  /iv- 
''  land;  any  thing  in  the  said 
^'  last  recited  act,  or  in  the 
*'  said  act  passed  in  the  ninth 
**  year  of   the  reign  of  her 
'^  late  majesty  queen  Anne, 
"  to   the  contrary    notwith- 
*'  standing:  provided. always^ 
*'  that    nothing  in    this  act 
''  contained  shall  extend,  or 
'*  be  construed  to  extend,  to 
''  require  any  such  qualifica- 
'*  tion   as  aforesaid    on   the 
'*  part  of  the  member  to  be 
*'  from  time  to  time  elected 
''  and  returned  by  the  col- 
**  lege  of  the  holy  trinity  in 


''for  any  county,   city,  bo-  *^  Dublin;  any   thing  herein 

**  n>ugh,  cinque  port,  town,  '^  contained  to  the  contrary 

''or  place,  in  that  part  of  the  **  in  anywise  '  notwithstand« 

**  said  united  kingdom  called  **  ing." 
**:Englmuip  Of.  the  dominion 


.csjiu":  jv.}  Jkmtonmv  for  yaxocivsviu'  '  ^ 

9i  ^i'milik'^  letpbct^  to  prodiiohig  anfl  deliver-  Aetkii 

tiig  theni'  ia  =  ta  <&e  homi^'  extsncU  ^  the  tatfei'  .  Hu\,^uy.  nv 
«r  to  everf  peiMlh  {nitt  liiiii^ti'  emdtplcH>M» 


thill  be  elebted  «  Hiember  6f  the  house  of  jcooh  ^n 

ss  required  of 

flociiifor  inyphcein  Ekghunii  arffW€Sy\k  ^for£^ 
for  Berwick'Upon-Tweed^  or  .for  aiiyi  place  'ia 
Ireland. 


The  qualification  therefore  of  /rwA  members  stat  9  ^a. 
depends  upon  the  stat  33  Geo.  2.  c.  20.  that  sta-  *«  i"^  ««»• 

*  *  -  ben,  but  not 

tute  only  (and  not  the  statute  of  9  Ann.  q.  5.)  the  stat  ss 
bringextendedtothemr«;.  o~. «.«.». 


There  is  no  difference  in  the  amount  of  quali- 
fication required  by  the  two  statutes,  but  it  is 
only  under  the  statute  of  Anne  (§  5),  that  a 
candidate  can  be  called  upon  to  swear  to  his 
qualification  at  the  election,  or  befofe  the  meet- 
ing of  parliament.  The  penal  consequences  there* 
fore  of  a  non-compliance  with  that  provision 
cannot  apply  in  the  case  of  elections  in  Ireland^ 
though  the  introduction  of  the  statute  of  Anne 
into  the  recital  of  the  stat.  41  Geo.  3.  c  101. 
^  23.  would  probably  be  considered  as  authoriz- 
ing a  resort  to  that  statute,  as  a  guide  in  ques- 
tions  as  to  the  nature  of  qualifications. 


(a)  Before  the  union  with  to  enable  a  person  to  be  elect- 
Irehmdy  no  landed  qualifica-  ed  afid  to  sit  in  the  Irish  par- 
tion^  was  necessary  in  order    liament. 
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4«^  ^i  A  similar  exception  to  that  in  England  in 
No9«aii&^  iavor  of  the  members  for  the  universities,  is 
mSCSi.  made  by  the  41  Geo.  3.  c.  101.  §  83.  with  re- 
^SSr^-.  i  spect  to  the  member  for  the  college  of  the 
-;  vio/  Holy  Trinitf/  in  Dublin,  of  whom  no  qualifi- 
cation is  required. 


»«.i  t,  .,  .    . 
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CHAPTER  V. 

OF   ELIGIBILITY    FOR   PARLIAMENT. 

Section  1.     Whether  eligibility  is  cor^ned  to  futtural^ 

born  subjects  f 

_       .  ■         ■     '* 

Section  2.     IVhether  eligibility  is  confined  to  amfpar^ 

ticular  rank  or  Condition  of  persons^ 

Section  3.     Whether  eU^biUty  is  conjUud  to  persons 
resident  atj  or  connected  imth,  theplkce  represented!9 

I  ,  ^ 

Section  4.     Wheth&  eligibility  is  confined  to  persons' 
present  at  the  election,  and  proposed  as  candidates  in 
the  first  instanced 

Section  5.     Whether  eligibility  is  coffined  to  persons 
Willing  to  be  chosen  f 

Section  6.    Scotland* 

Section  7.    Ireland. 


Sect  t* 


TN  considering  what  persons  are  eligible  to 
•*-  parliament,  we  shall  point  out  some  general 
requisites  to  be  attended  to^  in  the  first  instance, 
as  being  necessary  to  the  primd  facie  eligibility, 
of  every  member  of  the  house  of  commons ; 
reserving  for  another  chapter  the  various  dis- 
qualifications, by  which  such  eligibility  may  be 
aflfected, 

F  2 


6$  of  2U0IBILITY  FOR  PA&LIAHENT.     [PART  I. 

wfl^!iw         ^^^  general  requisites  alluded  to  will  be  col- 
lected from  this,   and  the  following  sections, 
'  (the  subject  matter  of  the  two  preceding  chap- 
ters being  also  kept  in  view.) 

As  to  the  question  of  whether  eligibility  is 

cpnfi^ed  tQ  natural-born  ^ubiect^  it  is  said  iu 

•bmT.  ist.     GlanmllCy  that  to  have  a  voice  or  interest  in 

ni.^kijag  l^ws  for  the  kingdom  19  not  committed 
to  foreigners,  who  cam^t  b^t  reteUQ  9*  3pecial 
%f(?gtio^  tp  th?ir  prqpsr  birth-pla^^  a^d  incline 

to  favoujr  the  ^w^^j  i^  such  qcpijisions  w  way 
045?ur  cqvQqjmiw^  th^ir  nation. 

Hence  an  alien  has  been  deemed  ineligible. 

It  appear^  indeed  that  there  have  been  instances 

of  such  persons  /having  sat  in  the  house  of 

commons ;  one  or  two  such  were  mentioned  in 

1  Joan.  715.    the  Mofimouth  case,    10th  March,   1623^  and 

7SS  798* 

oiniT.ifo.     28th  May,  1624.     In  that  case,  Mr.  Steward 

was  objected  to  as  being  a  Scotchman^  and  no 
natural-bom  subject ;  and  when  the  matter  had 
been  fully  disctissed,  his  election  was  adjudged 

iJoiini.Mi,    void.     80  in  the  case  of  CHtherow,  18th  Fe|>. 

1625,  the  election  of  Mr.  Kir  he  was  avoided 
upon  the  same  ground,  of  his  being  a  Scotch^ 
man  *^  ante-nat^f.^ 

The   number    of  Scats  (a)    who  attended 

(a)  2dd   May,  l6l4,  nr    committee  should  consider  6f 
Robert  Phelj^  moved,  that  the    some  course,    that  none  of 
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haei  fh«  fint  t6  England  tyicittd  <j«fl sidenlitk     sifct  f ; 
jealousy,  but  as  the  objeclSott  to  them  Was  dMlffitK*     ^  "^- 
cd  to  the  ante^natij  this  sensation  towards  them 
gradually  subsided,  without  produeiii^  aliy  in- 
tcrftrencc  frote  the  legislafnre. 

Fonnerly  aite  dien,  if  AaturtKiftdy  be@AM€^  4  lo^t.  47. 
eligible  for  paiiiametrt  apM  Ifii  iia«ui«lJz^Hiidtt  ;*  i^^'J^o^l^ 
and  such  continued  to  be  the  laW  tiH  the  i^t^  ^^^^ 
of  William  the  third,  whei^  it  wa»  pr6vid^d  hf 
the  ^t  for  the  further  Hmfti^oii  df  the  crotttt'y 
of  12  &  IS  W.  3;  c.  9.  §  9  (0i),  that  ^er  th«r  whomsow 
Ihnitation  therein  efiaicted  should  XAkt  efk(^  ^^bmuh 
no  person  bom  out  of  England,  ScMkfnd^  6f  J^^ 
Ireland,  or  the  dominions  tbe^eai^to  b€ltoftgftig^i 
^though  naturalized,  exeept  ke  i^e#e  boiW  df 

Aat  nation  that  should  be  ^'  ceis  Anne  of  Denmark^  and 

nataralized  thereafter,  might  '^  in  default  of  issue  of  the 

be  of  the  house.     1   Journ.  **  hoif  of  the  said  prineessy 

493.  *'  and  of  his  majesty  respec- 

7tli  Feb.   1720,  sir  Henry  "  tively,"  be  it  enacted,  &c. 

CfiTf,  one  of  the  knif^ts  foi^  <'  that  after  the  said  Umita^ 

Uertfordakiwe^  being,  created  '^  tion  (i.  f.  to  Anne  of  Dtm* 

wcomU  FaUcUmd  of  Scotlmid,  **  mark^  6tc*  and  atfterwardi 

a  doubt  arose  whether  as  a  ^Mo  princess  Soj^ia,  electtesi 

aobleni«i»of  another  kingdom  '*  of  HantntT)  no  person  bom 

he  could  sit  in  the  house,  but  **  out  of  the  kingdom^  of  Engv* ' 

BO   order  was  made    there^  *^  land,  Scotiamd;  or  Irekaidp 

apoo.     I  Journ.  511.  <*  or  the  dominiona  thei^usUor 

{aj  The  stat.  12  h  13  W.  "  belonging,  (although  he  be 

3.  c.  2.  ^  3.  *'  And  whereas  it  **  natuaaliaed^  or  made  a  de« 

**  is  xequisite  and   necessaiy  ^  nben,  except  such'  as  aKa 

^  that  some  farther  provision  *^  bom    of   EngHsk  parents) 

"  be  made  for  securing  our  ^*  shali  be  capable  to  be  c€ 

**  leli^on,  laws,  and  liberties,  '^  the  pri^  council.  Or  a  mom« 

*'  from  and  after  the  dealii  of  f*  ber  of  either  house  of  par* 

^  his  majes^^  and  the  prii>-  **  liament,''  &c. 
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^^^^      JSnglUh  f^fititiy  should  be  capable  of  being  a 
member  of  either  bouse  of  parliament  ("a J. 


And  by  way  of  further  precaution,  the  stat  1 

Geo.   1.  Stat.  2.  c.  4.  after  declaring,  by  |  1, 

that  the  above  act  was  not  intended  to  incapa- 

*   citate^any  person  who  was  naturalized  at  or 

'  before  his  then  majesty's  accession,  by  ^  2  (b), 

enacted,   tibat  no  person  should ,  thereafter  be 

naturalized,  unless  in  the  bill  exhibited  for  ths^t 

purpose,  there  should  be  a  clause,  or  particular 

^  words  inserted,,  tp  declare,   that  such  person 

'   s^hould  not  thereby  be  enabled  to  be  of  the 

privy  council,. or  a  member  of  either  house  ojf 

parliament .  And  it  was  thereby  further  pro** 

yided,  that  po  bill  of  naturalization  should  bC: 

received  in  either  house  of  parliament,  unless 

such  clause,  or  words,  should  be  first  inserted 

or  contained  therein  (c) . 


(a J  Briitol,  7tb  Feb.  1786. 
See  an  allegation  in  the  peti- 
tion which  was  presented 
mgaiust  Mr,  Cruger,  that  he 
had  taken  the  oath  of  aUe» 
giance  to  the  united  states, 
and  had  thereby  become  an 
alien.  41  Journ.  ISI*  Re- 
port, 41  Joum.  439* 

(bj  It  is  usual,  upon  fo- 
reign princes  marrying  into 
the  royal  family,  to  repeal 
this  clause,  and  then  to  pass- 
an  act  for  their  naturalixa- 
tion>  ID  that  they  become  ca- 
pable of  sitting  in  parliament; 
2  Hat.  3. 


Middlfsexy  1804.  There- 
turns  made  by  the  aliens  at 
the  difierent  police  offices,  in 
which  there  was  a  declaration 
made  by  the  person  whose 
alienage  was  in  question,  that 
he  was  born  at  Paris^  and  a 
book  containing  a  memoran- 
dum of  a  licence  granted  to 
him  under  the  same. stutute, 
were  holden  sufilcient  evi- 
dence to  establish  the  fact  of 
his  being  a  foreigner.  2  Peck.' 
118. 

.  fcj  See  more  upon  this 
f ubject,  poit^  in  the  consider- 
ation of  the  Yotcfr  of  aliens.    ' 
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Section  S.     Whether  eUgihiSty  tb  confined  to.  mn^ par* 
ticuktr  rank  or  conditian  of  pfrsinuf 

r 

ELIGIBILITY  for  parliament  depends  bat 
very  little  upon  the  rank,  or  condition  of  the' 
person;    some  few  observations  however  aire 
necessary  upon  this  head,  first  as  to  eligibility  ' 
in  general,  and  secondly,  as  to  eligibility  for 
counties  and  for  boroughs,  &c.  respectively. 

1.  As  to  eligibility  in  general,  peers,  neither  .Co.4.iiirt,46, 
English  nor  Scots,  can  become  members  of  the  ^tm^ Edi^ 
house   of  commons ;  they  belong,  the  former  eiifiUe. 
personally,  the  latter  either  personally,  or  by 
representation,  to  another  branch  of  the  legis«  ' 

htaTe(a). 


•  --s 


With  respect  to  Irish  peers,  the  law  has 
made  an  exception,  and  they  are  eligible  under 
certain  circumstances. 

By  the  act  of  union  (39  and  40  Geo.  3.  c.  67.)  (A«  <«•  «*  •» 
article  4,  any  person  holding  any  peerage  of 

CaJ  It  seems  probable  tbat  Russell,  sons  and  heirs  appa- 

the    eldest   sons   of  English  rent  of  earls  of  Bedford^  who^ 

peers  were  at  some  time  in-  it  was  ordered,  were  to  con- 

eligible:  this  inference  arises  tinue  in  the -house      1  Journ* 

from  the  entries  in  the  Jour-  15.  104.     It  need  hardly  be 

oals  of  the  21st  Jan.   15499  mentioned  that  they  are  now 

and  9th  Feb.  1575,  touching  eligible. 
sir  Francis  Russell^  and  hrd 
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Secfcj.  Ireland,  then  subsisting,  or  thereafter  to  be 
jridi  pern  eu-  Qr^t!f<j(,  "  ^^1,  n^  th^eby  be  «Ut?^ualifie4  fton*; 
bmofthe  ^^  being  olf^4  to  s^^rve,  .if  |i^  s])4i  «o  thiuk 
mons,  onicai*  ^^  fit,  OF  from  serviiig  OF  Continuing  to  serve^  if 
Stt^hoSi''  'Vbc  »b*U  «P  ttok  fl^  for  any  county,  city,  or 
of  lords.         ^^  l^rwgh  of  Gred^  Britain,  in  the  house  of 

^^  Q0minoA9  of  the  united  kingdonii  unless  he 
^^  9h^  h^ve  h^n^  previously  elected  as"  (iheie^ 
Iv}  *^  above,  to  sit  iQ  the  house  of  lords  of  the 
*^  united  kingjdQnv" 

'This,  exception  however  is  thus   qualified ; 
Bttuo*  iriA  «c  ^J^t  tij^t  ^p  ^Qjijg  3^  smjh  peer  of  Ireland  shali 

as  fli^'^q^  <*  S.Q.  (;ontijQMe  to  be  a  member  of  the  IjiQuse  of 
of  the  house  of  '^  ^ommQBS,  he  sbaljl  uot  be  entitled  to  the  m^ 

commons,  not    ^^     .,  ^  •    -  t  i         /•  i     • 

to  have  the  "  Yilegc  of  peerage^  nor  be  capable  of  being 
p^ra^fnorto  "  elected  to  serve  as  a  peer  on  the  part  of  Zre- 
peenfnorta^  "  land,  OY  of  voting  at  any  such  election;  and 
eicct^M?*^^     *'  that  he  shall  be  liable  to  be  sued,  indicted, 

<<  proceeded  against,  and  tried  as  a  commoner, 
.  "  for  any  offence  with  which  he  may  be  charg-^ 

«  ed." 

Members  who  have  taken  their  seats  are 
ineligible  for  any  other  place,  until  they 
have  vacated  their  foimer  seats;  but  persons 
elected  ibr  one  place  may,  before  they  take 
their  scats,  be.  returned  for  any  other  place  (a)^ 

fa)  By  an  order  of  the  since  the  11th  May,  1661, 
house,  made  at  the  com-  all  members  who  are  return- 
inencement  of  every  sessiop,    ed  for  two  or  more  places,  are 
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Peraoos  hi  holy  orders  are  not  ^gible ;  this      «eet ». 
poiAt^  whkh,  it  will  be  seen,  has  been  a  subject  cia^QE. 
of  cQliflicting  resolutions  in  the  housfe  of  com-  siUe. 
mons,  is  now  finally  settled  by  act  of  parliar 
ment. 


LoOj  ISthOct  1553.     It  was  resolved,  that  i  Jonm.  «^. 
Dr.  Newellj   b,   prebendary  of  Westminster^ 
could  not  be  a  member. 


(a)  J  7th  Feb.  1620.    The  report  from  i  jMini.5iu 


the  committee  was,  "  All  of  opinion  against 
**  ,  a  clerk  returned ;"  the  entry  further 

says,  *^  and  would  have  fined  the  town  but  for 
'*  their  poverty," 

Richmond^  9th  Jan.  1661.    The  committee  s  jonm.  S4i* 
reported,  that  Dr.  Cradock  was  in  holy  orders, 
and  that  he  was  incapable  to  be  elected,  and 
his  name  was  erased  from  the  return. 


to  make  tbeir  electioQ  ^*  by 
"  this  day  three  weeks  (i.  e, 
*'  from  the  making  of  the  or* 
**  der),  for  which  of  the  places 
"  they  will  serve,  provided 
**  there  be  no  question  upon 
"  the  return  for  that  place." 
S  Joum.  247.  If  the  return 
for  either  place  be  petitioned 
against,  the  house  will  not 
order  a  new  writ  for  either, 
until  such  petition  be  disposed 
of.  Blctchingly,  Glam.  30. 
When  either  return  i» ques- 


tioned, the  practice  is,  that 
the  person  who  is  returned  for 
more  than  one  place,  shall 
make  his  election  as  soon  at 
his  return  which  was  contro- 
verted is  affirmed,  but  it  does 
not  appear  that  there  is  any 
rule,  ^xing  a  particular  day 
for  that  purpose.  I  Dougi 
169. 

(a J  According  to  Mr,  HaU 
sdy  vol.  ii.  7,  this  was  a  re- 
turn for  Morpeth,  Sec  this 
point  treated  of,  2  Hat.  ib. 
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Sect «.  On  the  other  hand,  in  the  case  of  Newport ^ 

9  Lad.  t69,     1785,  the  committee  determined  that  Mr.  Rush'- 

worthy  who  was  proved  to  be  in  deacon's  or* 
ders,  was  duly  elected. 

The  law  upon  this  subject  was  not  long  since 

thoroughly  investigated  in   the    case   of  Old 

^,7^:rA^' Sarum,  6th,  9th,   10th,   11th,  and  ?7th  March, 

46^.474.358.   gj,  3d,  14th,  and   a7th  April,  and  4tli   May, 

1801.  Mr.  Home  Tooke,  having  been  returned, 
was  objected  tp^  as  being  in  priest's  ordevsf  a 
committee  was  appointed  to  examine  the  jour- 
nals and  records,  for  pi-ecedents;  and  upon 
their  report  (4th  May),  and  upon  a  motion  for 
a  new  writ,  in  the  room  of  the  reverend  V.  H. 
TookCy  "  who,  being  at  the  time  of  his  election, 
in  priest's  orders,  was  and  is  incapable  of  sit- 
ting in  this  house,"  the  motion  was  negatived 
(94  to  53). 

Immediately  upon  these  proceedings,  the  stat. 
4 1  Geo.  3.  c.  63  (a) ,  was  passed  in  order  to  re- 

m 

41  Geo,  3.  c.        faj  The  stat.  41  Geo.  3.  *'  to    make    effectual   provi- 

•^  c.  63.    "  ^n  act  to  remove  "  sion    for    excluding    them 

"  doubts  respecting  the  eligi-  "  from  sitting  therein ;"  be  it 

"  hUity  of  persons  in  holy  or^  therefore  ^  declared    and    en- 

"  dert  to  nt  in  the  hovse  of  acted,  &c.  "  That  no  person 

"  Cfwimons,"     "  Whereas  it  is  "  having  been  ordained  to  the 

**  expedient  to  remove  doubts  "  office  of  priest  or  deacon,  or 

^' which  have  arisen  respecting,  **  being    a    minister    of    the 

•*  the  eligibility  of  persons  in  **  church  of  Scotland^   is  or 

**  holy  orders    to  sit  in  the  "  ahiftll  be  capable  of  being 

'^  house  of  commons,  and  also  ''elected  to  serve  in  parlia- 
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move  the  doubts.  This  act  declares  that  no 
person  having  been  ordained  a  priest  or. deacon, 
or  being  a  minister  of  the  church  of  Scotland, 
is  or  shall  be  capable  of  being  elected  to  serve 


Sects. 


u 


<i 


«< 


« 


^'  ment,  as  a  member  of  the 
*'  house  of  commons. 

^  3.  ^*  And  be  it  further  de- 
''  dared  and  enacted,  that  if 
**  any  per^^on,  having  been  or- 
dained to  the  oflice  of  priest 
or  deacon,  or  being  a  mi- 
**  nister  of  the  church  of  Scot- 
**  lamd^     shall     hereafter    be 
"  elected   to  serve  in  parlia- 
•'  roent,  such  election  and  re- 
"  turn  shall  be  void ;  and  that 
if  any  person,  being  elected 
to  serve  in  parliament  as  a 
^  member    of  the    house  of 
*'  commons,   shall,    after  his 
'*  election,  be  ordained  to  the 
"  office  of  priest  or  deacon, 
^'  or  become  a  minister  of  the 
"  church   of  Scot  land  j   then 
*'  and  in  such  case  the  seat  of 
*'  such    person    shall    imme- 
**  diately  become  void ;  and  if 
"  any  such  person  shall,   in 
''  any  of  the  aforesaid  cases, 
**  presume  to  sit  or  vote  as  a 
**  member   of  the    house   of 
*'  commons,  he   shall   forfeit 
*'  the    sum   of   ^^e   hundred 
**  pounds  for  every  day,    in 
**  which  he  shall  sit  or  vote 
**  in  the  said  house,  to  any 
**  person  or  persons  who  shall 
*'  sue  for  the  same,  in  any  of 
**  his  majesty's  courts  at  IVest- 
^  minster;  and  the  money  so 
*'  forfeited  shall  be  recovered 
*^  by  the  person  or  persons  so 


II 


« 


*^  suing,  with  full  costs  of 
''  suit,  in  any  of  the  said 
**  courts,  by  any  action  of 
*'  debt,  bill,  plaint,  or  infor- 
mation, in  which  noessoign, 
privilege,  protection,  or  wa-* 
'*  ger  of  law,  or  more  than 
^*  one  imparlance,  shall  be 
"  allowed  ;  and  every  person 
"  against  whom  any  such  pe» 
^  nalty  or  forfeiture'  shall  be 
**  recovered  by  virtue  of  this 
'*  act,  shall  be  from  thence* 
'*  forth  incapable  of  taking, 
*'  holding,  or  enjoying  any  be- 
*^  nefice,  living,  or  promotioO| 
<'  ecclesiastical,  and  of  tak* 
'*  ing,  holding,  or  enjoying 
^^  any  office  of  honoujr  or  pro- 
**  fit  under  his  majesty,  hit 
**  heirs  or  successors:  pro- 
^'  vided  always,  that  nothing 
*'  in  this  act  contained  shall 
**  extend,  or  be  construed  to 
''  extend,  to  make  void  any 
''  election  of  a  person  to  serve 
*'  as  a  member  of  the  house 
"  of  commons,  which  eltc- 
'*  tion  shall  have  taken  place 
**  before  the  passing  of  this 
"  act. 

§3.  "  Provided  also,  and  be 
^'  it  enacted,  that  no  person 
^*  shall  be  liable  to  any  for^ 
'^  feiture  or  penalty  inflicted 
'*  by  this  act,  unless  a  prose- 
*'  cution  shall  be  commenced 
'^  within     twelve     calendar 


Btctii     in  parliament  as  a  member  of  the  honse  of 
commons. 

Sumd  5S^      By  §  2,  if  any  match  pemati  shall  be  elected, 
irirts ordain-  such  election  and  return  shall  be  void:  and  if 

M,  &c»  to  va- 

cau  their  any  pcrson^  being  elected  a  member  of  the  house 
of  commons,  shall  afterwards  be  ordained  a 
priest,  or  deacon,  or  become  a  minister  of  the 
church  of  Scotland,  his  seat  sliall  immediately 
become  void. 

FenoDs  Bitting     By   the  samc  clause,    if  any    such    person 
tnrj  to  41**"    shall,  in  any  of  the  aforesaid  cases,  presume  to 
•»  foVfeit'sooi.  ^t  or  vote  as  a  nii^mber  of  the  house  of  com-* 
*    ^'     '     monS;  he  is  liable  to  forfeit  ^500  for  every  dny 
that  he  shall  so  sit  or  vote,  to  any  person  that 
will  sue  for  it  in  the  manner  prescribed  by  the 
act,  the  prosecution  being  by  §  4  to  be  com- 
menced within  twelve  calendar  months. 


«nd  to  be  rat-      Moreover,  by  the  above  mentioned  §  2,  every 

dered  inca-  .  ,  it 

yabie  of  church  person   against  whom  any    such    penal  tv  or 

preferment,  or^  -  " 

of  office  under 

crows.        «  months  after  such  penalty  "  for  public  worship,  shaU  be 

*^  or  forfeiture  shall  be   in-  **  deemed    and    taken   to  be 

"  curred.  "  pHma  facie  evidence  of  the 

§4.  *'  And  be  it  further  en-  '*  fact  of  such  person  having 

**  acted,   that  proof  of   the  **  been  ordained  to  the  office* 

•'  celebration  of  divine  ser-  **  of  a  priest  or  deacon,  or 

"  vice  according  to  the  rites  **  of  his  being  a  minister  of 

^  of  the  church  of  England,  "  the    church    of   ScoHandy 

**■  or  of  the  church  oi  &cot'  *'  within  the  intent  and  mean** 

**  Umd^  in  any  ohurchr  or  cha-  ^'  iog  of  this  act." 
'*  pel  consecrated  or  set  apart 


pfiAP^  v.]   OF  KLIOIBIUTY  FOR  FAJtMAMENT.  IT 

forfeiture  shall  be  recovered,   is  rendered  in-     vfjfj^ 
capable  of  church  preferment,  or  of  holding 
any  office  of  honor  or  profit,  under  the  crown. 

By  §  4,  proof  of  celebration  of  divine  service,  Eyidence  or 
according  to  the  rites  of  the  church  of  Eng-  demcooj'or  »1 
land,  or  of  Scotland,  in  any  church  or  chapel,  Smreh of** 
conafecrated  or  set  apart  for  public  worship,  is  ^^'^'^ 
to  be  primA  facie  evidence  of  a  person  having 
been  ordained   priest  or  deacon,   or   being  a 
minister  of  the  church  of  Scotland. 

There  is  no  other  general  restriction  with 
respect  to  the  rank  or  condition  of  persons  to 
be  elected. 

It  is  true,  that  by  the  A6  Edw.  i(a),  no  4  last  a. 
man  of  the  law  pursuing  business  in  the  king's 
court,  nor  sheriff,  were  to  be  returned  or 
accepted  knights  of  counties ;  however,  if  this 
ever  were  binding,  lord  Coke  observes,  that  it 
was  abrogated  by  the  stats.  5  Ric.  2.  stat.  2. 
c  2,  and  7  Hen.  4.  c.  \5. 

In  the  6  Hen.  4.  there  was  in  the  writ  a  pro- 
hibition against  the  choosing  of  lawyers,  the 

(a)  See  Appendix  to  Bu^-    the  46  Edw.  3.  as  an  ordi- 
itad^s  statutes,  page  43.  Lord    nance,  not  as  a  statute. 
Coif  (4th  Inst.  48)  considers 


T» 
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Seetf.      election  under  which  produced  the  parliament 
turn  indoctum. 


And  in  the  18  James  1.  (a)^  (5th  Nov.  1620) 
upon  issuing  the  writs,  a  proclamation  from  the 
king  was  published,  admonishing  the  electors 
in  their  choice  of  representatives,  what  sort  of 
men  they  should,  or  should  not,  select. 


(a)  The  king  in  this  pro- 
clamation, afier  setting  forth 
kis  reasons  for  calling  the 
parliament,  and  urging  the 
choice  of  persons  approved 
for  their  sincerity  in  religion, 
admonishes  all  his  subjects 
lia.ving  votes  in  elections,  as 
to  their  choice,  in  ttie  follow- 
ing terms :  "  And,  as  to  the 
**  knightes  of  shires,  that  they 
**  cast  their  eyes  upon  the 
''  worthiest  men  of  all  sorts, 
^  of  knightes  and  gentlemen 
^  that  are  guides  and  lightes 
"  of  their  countries,  of  good 
**  experience,  and  of  great  in- 
'^  tegrity.  Men  that  lead  ho- 
nest and  exeinplaric  lief  in 
their  countries,  doing  us 
*  good  service  therein,  and 
•*  no  bankrupts,  or  discon- 
**  tented  persons  that  cannot 
"  fish  but  in  troubled  waters. 
"  And  for  the  burgesses, 
"  that  they  make  choice  of 
"  them  that  best  understand 
"  the  state  of  their  countries, 
"  cittics,  or  burroughes  ;  and 
'^  when;  such  may  not  be  had 
"  within  their  corporations, 
"  then  of  other  grave  and 
*'  discreet  men  fi\  to  serve  in 


<( 


'*  so  worthy  an  assembly.  For 
"  wc  may  well  foresee  how  ill 
'<  effects  the  bad  choice  of  uu- 
"  fitt  men  may  produce,  if 
'*  the  house  should  be  sup- 
'*  plied  with  bankrupted  and 
'*  necessitous  persons,  that 
'*  may  desire  long  parliaments 
"  for  their  private  protec- 
^'  tions;  or  with  young  and 
*'  unexperienced  men,  that 
'*  are  not  ripe  and  mature  for 
'*  so  grave  a  council ;  or  with 
^*  men  of  mean  qualities  in 
'*  themselves,  who  may  only 
*'  serve  to  applaud  the  opinion 
"  of  others  on  whom  they  de- 
'*  pend ;  nor  yett  with  curious 
^*  and  wrangling  lawyers,  who 
"  may  seek  reputation  by  stir- 
*^  ring  needless  questions ;  but 
"  we  wish  all  our  good  sub- 
'*  jects  to  understand  theis 
"  our  admonitions,  as  that 
**  we  not  way  mean  to  bar  them 
**  of  their  lawful  freedom  in 
^*  election,  according  to  the 
"  fundamental  laws  and  laud- 
"  able  cuslomc  of  this  our 
"  kingdome,  and  especially  in 
**  the  times  of  good  and  set- 
**  tied  government."  Grey's 
Debates,  vol.  v.  3 JO. 


i' 
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This  sort  of  interference  with  the  elective      Sectt, 
franchise  being  now  unknown,  it  is  not  neces* 
sary  to  examine  whether  or  not  it  could  have 
any  legal  effect. 

2.  As  to  eligibility  for  counties,  and  for  bo- 
roughs, &c.  respectively,  there  is  some  distinc- 
tion as  to  the  rank  and  description  of  the  per- 
sons to  be  chosen. 


With  respect  to  counties,  by  the  statute  of  Knights  of 

S3  Hen.  6.  c.  14.  §  3,  knights  of  shires  '^  shall  noubieiun^Mi 

be  notable  knights  of  the  same  counties  for  countiesr^ 


which  they  shall  be    chosen,    or  otherwise  quire*  ibie  tm 
such  notable  esquires,  gentlemen  of  birth,  of  Non°t?be  a 
the  same  counties,   as   shall  be  able  to  be  \^^^^t^ 
knights;   and  no  man  to  be  such  knight,  llU^"^ 

"  which  standeth  in  the  degree  of  a  yeoman 

**  and  under." 

The  writ  commands  the  sheriff  to  choose  two  cseeAppend!^, 
knights  *'  of  the  most  Jit  and  discreet  of  the 
*'  county,*'   and  it  still  continues  to  describe 
them  as  *'  girt  with  szpordsy'  which  expression, 
however,  seems  to  be  of  no  force,  and  though 
it  was  introduced  in  the  13  Edw.  3,  it  is  not  w'nT.'p^r^.p, 
noticed  afterwards  in  the  23  Hen.  6,  although  |?;,  ^^ 
that  statute  goes  much  into  detail  upon  the 
subject  of  elections  of  knights  for  counties. 
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• 

^^J\         With  respect  to  boroughs,  &c*  there  are  no 

requisites  for  eligibility  particular  to  them,  fur<- 

^  ther,  than  what  has  been  already  mentioned  as 

applicable  in  all  cases,  or  than  what  will  mort 

properly  range  itself  under  the  succeeding  sec- 

(9mApfiuit9f  tion.     It  is  here  only  to  be  observed,  that  the 

writ  requires  the  citizens  and  burgesses  to  be 
chosen  ^^  of  the  most  sufficient  and  discreet"' 


•i) 


Section  3.    Wkefher  eKgibility  u  confiMd  to  pentms 
ruidmi  at,  or  connected  with,  the  place  rq^resentedf 

(Siema^t)        1-  WHETHER  eligibility  is  confined  to  per- 
sons resident  at  the  place  represented : 

Xnigfatsand  By  the  abovc  mentioned  provision  of  the 
iKS^to  u  statute  of  23  Hen.  6.  c.  14,  the  knights  of  couA- 
**'*^*^         ties  were  to  be  of  the  same  counties,  and  by  the 

stat.  of  I  Hen.  5.  c.  1,  the  citizens  and  bur- 
gesses of  cities  and  boroughs  were  to  be  chosen, 
"  men  resiant  and  free  in  the  same  cities  and 
**  boroughs,  and  no  others." 

(See  Afpeniix;      Thcsc  Statutes,  although  the  language  of  the 

writ  seems  to  exact  their  observance,  have  long 
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been  ciisregtrded  {^)y  and  by  the  stat.  14  Geo.  3.      ^t.  s. 
c.  58  (b)y  which  repeals  these  provisions,  the  ne«  Reudcnce  m 
cessity  of  residence  is  altogether  done  away. 


now  Ki|iiirc4 


(m)  LekeHerMrey  9th 
Feb.  1620.  Sir  Gtorge  Hoar 
M^bad  the  majority  of  votes, 
bat  because  be  was,  not  ns 
siant  in  the  coiinty,  3ir  Tho^ 
moM  Beatiwondj  the  other  can- 
didate.  was  retomctL  In  the 
dibati*  upon  the  case,  sir  Ed- 
»drd  Coke  considered  those 
:>tatute^  as  directory j  not  con' 
elusory,  saying  "  dirt-ction  is 
"  but  matter  of  order,  which 
•*  makoth  nothing  void  ;'*  and 
fxplainin!;  the  meaning  of  the 
act  to  be,  '^  ibat  such  should 
"  be  chosen  as  know  the  slate 
"  of  the  country,  and  the 
'*  grievances  thereof."  Upon 
the  question  it  was  resolved, 
that  sir  TkomM  Beaumond  was 
not  duly  elected,  and  that  sir 
Gtorge  Hastings  was.  1 
Jouru.  515,  5l6\  1  Doug. 
342, 343. 

In  the  case  of  Onslcno  v. 
Rapiey^  Lailiflfof  UasUmcrey 
(which  \vas  an  action  for  a 
fal^e  return,  tried  at  the  as- 
sizes in  Surrey ^  20th  July, 
JO'Jil,  bcfure  sir  Francis  Pem^ 
ffcrtoH,  chief  justice  Of  the 
kiug's  bench)  ;  the  defend- 
ant's couitsel  first  insisted  on 
the  statute  1  11.  5.  c.  1.  that 
a  person  elected  must  be  five, 
resiant  and  dweliiiig  within  the 
borough.  To  which  it  was 
answered,  and  resolved  by  the 
covrt,  that  little  or  no  regard 


wat  to  be  had  to  that  ancient 
statute,  forasmuch  as  th« 
common  practice  of  the  king* 
dom  had  been  eVer  since  t^ 
the  contrary ;  and  it  was.  the 
way  to  fill  the  parliament 
bouise  tr'nh  men  below  tha 
employment ;  and  the  objec« 
tion  was  disallowed.  1  Doug. 
342.  cit.  a  tract  published  bj 
lord  Samers^  published  l681» 
and  reprinted  in  the  quarto 
edition  of  his  State  Tracts, 
vol.  i.  374. 

(bJ  The  Stat.  14  Geo.  3. 
c.  56.  "  Ww  act  for  repeal* 
*^  ing  an  act  made  in  thejirst 
**  year  of  the  reifft  qf  king 
"  Henry  thejfthy  and  so  muck 
*^  of  several  acts  of  the  'eighth : 
"  tenth,  and  twenty-third  years 
*'  of  king  Henry  the  sixth,  at 
**  relates  to  the  residence  of 
*'  persons  to  le  elected  mem* 
'"  hers  to  serve  in  parliamentf 
'*  or  of  the  persons  by  whom 
"  they  are  to  be  chosen*'* 
'^  Whereas  an  act  of  parlia* 
*^  ment  was  made  in  the  first 
^*  year  of  the  reign  of  king 
**  Henry  the  fifth,  ordaining 
*'  and  establishing  what  sort 
''  of  people  shall  be  chosen^ 
**  and  who  shall  be  choosers 
**  of  the  knights  and  burgesses 
'*  of  the  parliament ;  and  also 
*'  an  act  in  the  eighth  year 
'*  of  the  reign  of  king  Henry 
**  thfi  sixth,   ordaining  ^-hat 


a 
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Sect*.         2^  Whether  eligibility  is  confined  to  persons 
connected  with  the  place  represented: 

Pcwons,  tm.        Whatever  doubts  there  may  have  been  for- 

with  the  place  mcrly  as  to  the  eligibility  of  a  person  nncon- 

eS^bie?    '    nected  with  the  place  for  which  he  is  chosekii 

the  daily  practice  of  electing  persons  who  are 

MtttT strangeis  to  the  place  tliey  represent,  shews 

^  that,  generally  speaking,  no  such  objection  can 

now  be  insisted  upon. 


u 


«< 


•'  sort  ofmeti  *^^^^  ^^  chooMers, 
**  and  who  shall  be  chosen 
•*  knights  of  the  parliament : 
^*  and  also  an  act  in  the  tenth 
**  year  of  the  reign  of  his  said 
majtisty,  Hquiring  certain 
things  in  him  who  shall  he  a 
"  chooser  of  the  knights  of 
*^  parliament ;  and  silso  an 
**  act  in  the  twenty-third  year 
**  of  the  reign  of  his  said  ma- 
**je5ty,  directing  who  shall 
**  be  knights  for  the  parlia- 
"  ment^  the  manner  of  their 
^  election^  and  the  remedy 
^*  where  one  is  chosen  and  an- 
•*  other  retiirned:  and  whereas 
"  several  provisions,  contain- 
**  ed  in  the  said  acts,  have 
**  b^n  found,  by  long  usage, 
**  to  be  unnecessary,  and  are 
"  become  obsolete  ;  in  order, 
"  therefore,  to  obviate  all 
**  doubts  that  may  arise  upoH 
*'  the  same,  may  it  please 
"  your  majesty,  that  it  may 
^  be    enacted.;    and    Be    it 
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enacted  by  the  king's  most 
excellent  majesty,  by  and 
with  the  advice  and  con- 
sent of  the  lord's  spiritual 
and  temporal,  and  com- 
mons, in  this  present  par* 
liament  assembled,  ana  by 
the  authority  of  the  same, 
that  the  said  act,  made  in 
the  first  year  of  the  reign 
of  his  majesty  king  Henry 
the  fifth,  and  every  part 
thereof;  and  so  much  of 
the  said  several  acts,  made 
in  the  eighth,  the  tenth, 
and  the  twenty-third  years 
of  the  reign  of  his  ma* 
jesty  king  Henry  the  sixth, 
as  relates  to  the  residence 
of  persons  to  be  elected 
members  to  serve  in  par- 
liament, or  of  the  persons 
by  whom  they  are  to  be 
chosen,  shall  be,  and  the 
same  are  hereby  repeal- 
ed.'' 


L    . 
I   - 
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A  restriction  of  this  iiatuf^  came  in  question;^     Seoufli  Ci 
in  the  case  of  iVo;.7W^A,  6th  Dec.  170^.     Aa  ji5  jtSn^ 
objectiou  was  niade   to  Mr.   Baa?n  ami  Mr.  ^'trictinjf^eui 
Chambers^  tliat  they  ^^cre  not  free  of  the,  city,  g^J^^JJ^ 
and  some  (though  not  very  satisfactory)  eK^i-^^^J^ 
dence  was  given  of  a  custom,  that  none  hut  :****«*^ 
freemen  were  capable  to  be  elected  (a).     Mr. 
Bncan  and  Mr.  Ckambirs  W6re>  however,  holdBn 
dttiy  elected.  i 


I    .^v- 


\ 


With  Aspect  to  the  uhiVersitiies;  a  necessity  ttMms  that 
that  their   members    should  be  cbosbn   from  Se^iSJitS^^^ 
among  their  own  body,    has  been  contended  SSctSd^t?  "^ 
for  (b),  upon  the  ground  that  the  language  of  |^.^^"    • 

(a)   Sec  this    case    more  the  consequence  of  this  was, 

fiilly   mentioned   in    the   se-  that  he  could  not  be  chosen 

cond  part  of  this  work,  when  to  represent  the  university  ii]i 

tn%lfn>  ofUie  dutydfretuvn-  iiarMament.  fiotwithstaniitif^- 

ittg  ofiicers.  this   objection^ ,  Mr.    Abiutft 

(bj  At  the  election  for  the  was  elected  and  returnea,  an*d 

university  of  Ox/brrf,  in  1806,  hi!»  election  lind  return  i^^el-e 

upon  the  nomination  of  the  not  petitioned  against. 
risht  honorable  Charhs  Ab- 
Mf^  as  a  <!frndidate,  his  eli' 

gibility  was  objected  to,  upon  gea^ibu^  Ud  pri^Ue^ia  mip^r: 

the  ground,  that  by  certain  sit ath  admit tmdts^*  and^'^e 

statutes  of  the  university,  he  privilegiii  vniversitatis  et  chi- 

wat  incapacitated    from  en-^  tatis  non  iimul  ftuendu/]  the 

jtiying  any  academical  privi-  latf^^r  of  -which  is  exfllained 

leges,  by  having  become    a  in  the  appendix  to  the  uni- 

membcrof  the  corporation  .of  versity  statutes,  tk.  2.  sect.  9. 
the  city  of  Oj/orc/,  (Mr.  Ab^        The  general  eflcct  of  the 

^9ii  being  a  'burgess  and  re •  uni vers tty  statutes  inx|Ucstioj), 

corder  of  the  city),  and  that  is  that  the  privileges  id  ^hf 

0  2 


.  The  university  ytatiutps  al- 
luded to",  ai'e  thbse,*  '*  be  bvr- 


\l^' 

Seet«9i ' 

.  i.i. 

f/.i  :•*••■.    i'  . 

.:i  !*■ 

woeiiiieiarBiTv  FOft  parliament,  [fart  i. 
« 
the^  pe^pectt ve  •  chaitepS)  conferring  upon  tliem 

the  right  of  representation,  directs  them  to 

send  burgesses  '*  de  seipsky*  and  that  in  conse^^ 

.  quence  of  the  terms  of  the  privilege  being  so 

..  qualified  in  the  grants  they  are  thus  restricted 

in  their  choice. 


t  Peck.  19.         This  proposition,  however,  is  unsupported  by 
'    any  decision,  and  the  case  of  the  umvcrsity  of 
Dublin  J  1803,  which  will   be   presently  men- 
tioned, nailitates.  strongly  in  favour  of,  a  con- 
'  •* !        ...t^wy  docto-ine  (a).  • 

,  ■    '    .  ■   .  •  > 

:.'»   •  :     I.'.  ■  '     - 

'.     (I 
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SiLCTioN  4.     Whether  digihiUty  is  confined  to  penons 
[ptaeni  at  the  election,  and  proposed  as  candidates  in 
ihefir$t  instance? 

1.  WHETHER  eligibility  is  confined  to  per- 
sons  present  at  the  election  : 

university,  and  of  the  city,  the  rnic,  and,  secondly^  that 

are  llo^to  be  enjoyed  by  any  such  a  bye-law  was  in  itself 

person  at  the  same  time.  legal. 

In  order  to  have  substan-        (f^J  Sec  tlie  subject  of  the 

tialed  the  ohjection,  it  must  above  section  much  discussed^ 

have  been  established,  Jirst,  hi  the  case  of  Kirkwall^  kcj 

that  tite  repreaentation  of  the  3  Lud,  280.  ct  scq.  and  319, 

university  in  parliament,  was  n.  K. 
a  privilege  contemplated  bv 
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If  it  were,  at  any  period,  a  sufficient  isifc^cio     ;^^f^ 
tion  that  a  person  c]ios6ii  \vas*nQt;pff»eiit  at  PersMt  not 
the  election;  or,  that  being  absent,  he  was  not  €iectioD,or 
likely  to  return  in  order  to  take  upoa  him.  the  ^ibb, '  .1.  i 
duty  of  a  member  of  parliament  (c) ;  the  pre* 
sent  pfact'^e  is  decidedly  in  feTOoc  of  digibi^ 
li^,  under  such  circumstances,  it  frequently  ob<- 
curring  that  persons  are  elected  who  are  lit  a 
distance  from  the  place  of  election,  and  evei^ 
out  of  the  country* 

»  • 

And  tlys  practice  is  quitegconsistent  with  the 
language  of  the  writ,  inasmuch,  as  in  directing  ^ 
the  return  of  the  names  of  tlie  persons  chosen, 
it  adds,  "  whether  thtif  be  present  or  absent,*" 
thereby  both  contemplating  and  sanctioning 
such  a  clijDice  (bj. 


In  tlie  Brutoi  case,  7th  Feb.  16th  and  fi4th  <» 

3tf5.  439, 

M.arch,  1786,  Mr.  Cruger  was  e'liectcd  during 
his  absence  iix  America  (c) ;  and,  although  his 


CaJ  In  the  qase  of  Liver- 
pooi^  IJXh  and  27th  Feb. 
l/OQ,  it  wiw  oim:  of  the 
jprrovndsof  thepctttionnpiinst 
diie  rleciion  q(  sir  IVUiiam 
Xorris,  that  ho  was  incapable 
of  U*ing  chosen,  being  in  the 
East  Indifs,  and  sot  likely  to 
irturn.  The  case  was  referred 
lo  the  committee  of  privileges 


and  elections,  but  it  docs  not 
appear  what  further  passed. 
13  Journ.  335.  35S. 

fbj  As  to  non-compliance 
with  a  ckmaml  of  tke  quali- 
£ication  of  |>crbons  abroad, 
see  page  55. 

f  t*^  This  circviMiance  ia 
mentioned  by  Mr.  SinteoBp 
S4. 
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^^[^     election  and  return  were,  petitioned  against,'  ho 
'   such  objection  was  matle. 


,1  »iw  ^t 


5lAid.i6^iij.  i  'And  in  the  G^^cAe^ifer  case,   17M,  cooitno- 

dore  Afftecky  the  petitioner,  waer  abroad,  both 
atjth^  time  of  the  election,  and  of  •  the  heanng 
of  the  petition  -f  notwithstanding  whith,  he  wa^ 

sei^ted.  by  -the  decision  of  the  committee,   ■ 

.  -    '  ■  ..•■..,.  1 1     .     •    ■  • 

Fenoitfoot         2.  As  to  whether  eligibiii;ty  i&  confined  to 
dates  tiu  after  pcrsons  proposcd  as  Candidates  ni  the  nrst  in- 

Uie  poll  has       ^^^^^  . 

bj^,eu.      »tepce:  • 

It  seems,  from  tjie  foUowing  cases,  that  a  per- 
son n\ay  become  a  candidate  at  any  time  during 
.||he  election. 

4 

Montgomery^  17th  Jan.  170J-6.  Oncoftlie 
ts^omm^H,  ViWi%i^^^  foi;;JMr.  Vnugbau,  the  petitioner, 
^^'  was^    tlvit  thercj  had  b^^fsn  a  surprize,  in  Mr, 

MasoHi  tlie  sijtting  member's  appearing  ?l\  a 

candidate : 

It  was  in  evidence,  that  it  was  not  knowq^ 
that  he  intended  to  stand,  nor  had  appeared  in 
the  town,  till  after  the  election  was  begun.  A 
poll  was  then  demanded  for  Mr.  Masojiy  and 
he  appeared  as  a  candidate,  and  was  chosen^ 
The  house  resolved  t.bat  he  was  duly  elected. 
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Bristol  J  }775.    An.  objection  \yas  made  to     ^^f^ 


the  eligibility  of  Mr.  Burke,  under  these  cir-  ii>oiif.X' 
cumstances : 

On  the  first  day  of  the  poll,  Mr.  Brkkdale^ 
lotd  Clare f  and  Mr.  Cruger,  wiere  ca^ndidates; 

• 

A  poU  was  then  demancVed,.  proceeded  upon, 
and  adjourned  to  the  following  day ;  on  which 
day,  lord  Clare  declined  proceedings  and  Mr, 
Burke  wa&  ^rst  named  a  candidate,  and  a  poll 
being  a\yarded  for  him,^^  he  was  ultimately 
chosen.  Mr.  Brkkdaie  petitioned,  and  con- 
tended, (inter  ali/f),  that  Mr.  Cruger  and 
hrmself,  being  at  tlic  head  of  the  poll  when 
lord  Clare  withdrew,  they  ought  to  have  been 
returned. 

But  the  committee  resolved  that  Mr.  Burke  t  Dong.  28 
was  duly  elected. 

Nottingham^  1803.  There  were  at  first  only  i  p«ck.  77, 
two  candidates,  vva*  sir  John  Borlase  JfTarren, 
and  Mr.  Coke;  notwithstanding  which  a  poll 
was  opened,  (which  was  stated  to  be  the  cus- 
tom in  that  place).  The  poll  was  kept  open 
half  an  hour,  or  mor,c,  for  the  express  purpose 
of  giving  time  to  procure  a  third  camlidate; 
]Mr.  Bif'chj  the  sitting  member,  was  then  pro- 
posed.    Such  a  scene  of  riot  j^fterwards  took 
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place,  as  to  prevent  600  persons  from  voting 
far  the  petitioner,  Air.  Cok^m. 

It  was  insisted  on  the  part  of  Mr.  Cokcy  that 
tlxci election  WAS,  in  ppint  of  law,  finipked i>e-^ 
fde.  JVIf •  jBir^^  was  nominated,  and  that  he), 
Mr.  Coie,  should  tlierefore  have  been  returned, 
^d  C09fiequently  was  intitl^d  to  be  seated. 
The  qc^jnittee.  decided  that  the  election  was 
y9id,  thereby  in  effect  determining,  tlxat  at  th^ 
|l;iaie  of  the  proposal  of  Mr.  Birch j  it. was  not 
tKM  late  for  him  to  come  forward.  At  the  same 
time>  the  conduct  of  the  returning  officer,  ia 
thus  keeping  open  the  poll,  was  ^ver^ly  ceu- 
sured. 


Section  5.     Whether  eligibility  is  confined  to  jfcrsoni^ 

Tvilliii^  to  be  chosen  ? 

iWaiiT.  101.          AT  the  present  day,  it  is  not  Tcry  material 

to  make  this  enquiry  (a) ;  suffice  it  to  observe, 


(fl)  SKould  a  case  arise,  in 
which  a  person  chosen  were 
anxious  bo  avoid  his  seat;  a 
non-cumpliance  with  the  sta* 
tutes  9  Ann.  c.  5.  and  53 
Geo.  2.  c.  CO,  requiring  the 
oath  to  qualification  {antt^  44 
to  47.)  is  suggested  by  Ihord 
GlenbiTsit  as  a  mode  oi  so 


dokjig,  1  Doug.  2SS,  So,  a 
neglect  to  take  the  oaihs  re- 
quired by  the  $tat.  30  Car*.2;» 
Stat.?,  c.2.  Un/f,  31.)  will /dis- 
able for  parliament,  and  upOTl 
this  gi'ounsi  the  seat  oi  sif 
Jokfi  Leeckf  10th  February^ 
1620,  was  Tacated,  2  Ikf.<}4. 


1 
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that  it  is  distinctly  laid  down  in  Glauvillc,  that      0ect  5. 

*'  no  man,  being  lawfully  chosen^  can  refuse  Persommay 

"  the  place;  for  the  county %nd  commonwealth  ^^i^rthcir 

"have  such  an  interest  in  every  man,    thijt  ^®"*"^ 

**  when,  by  lawful  election,  be  is  appointed  to 

*'  tliis  public  service,  lie  cannot^  by  any  un* 

"  willingness  or  refusal  of  his  own,  make  him- 

"  self  incapable ;  for  that  were  to  prefer  the 

*'  will,  or  contentment,  of  a  private  man,  be- 

•'  fore  the  desire  and  satisfaction  of  the  whole 

"  Qountrj^  and  a  ready  way  to  put  by  the  suffi-     ,       -  '  • 

''  cientest  men,  who  are  commonly  tliose,  who 

"  least  endeavour  to  obtain  the  place."      .  . 


In   tlie  case  of  Gloucestershire^    l624»   sir  ciaiiT.  lov 
Thomas  Estcourt  desired  not  to  be  elected, 
but  the  majority  being  in  his  favour,  .lie  was  re- 
turned; 

In  consequence,  one  of  the  questions  in  the 
case  was,  whether  he.  was  eligible  against  his 
own  consent,  and  contrary  to  his  desire.  It  was 
holden  clearly  that  l^ie  was, 

Bristol,    l6th  May,   16(51;    21st  Sept.  6th,  n  Jonm.  2.'y<K 
1 3th,  and  30th  Oct.  1 666.     The  earl  of  Ossorji  ^^'^'  ^^^'  ^^ 
and  John  Knight,  esq.  were  returned  by  one 
indenture,   and   sir  Iltanphrif  Hookey  by  an-  Cit.  iDoa^ 
other:  sir  Humph ri/  Hao/ce  subscribed  to  the  *^^"^' 
flection  of  the  earl  of  Ossory,  and  sealed  to  his 
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^^l^  return,  and  renounced  his  own  election.  The 
committee  of  privileges  and  flections  was  of 
opinion,  that  "  ^  Humphry  Hooke  might 
renounce  his  return  ^  and  that  the  earl  of  Ossory 
ought  to  sjt,  till  the  merits  of  the  case,  touch- 
ing the  said  election,  were  determined.*'.  In  the 
latter  part  of  this  opinion  the  house  concurred, 
and  resolved  to  that  effect ;  but  as  to  the  for- 
mer part,  which  goes  to  the  point  in  question, 
the  matter  was  frequently  before  the  Iiouse, 
tJoini.644.-  and  having  been  again  referred  to  the  com- 
mittee, sir  Job  CharltMi  reported  from  them, 
"  that  they  had  examined  the  merits  of  the 
"  cause,  touching  the  election  for  tlie  city  of 
^*  Bm/o/,  and  found  Xh2Ltm  Humphry  Ho6l:c 
"  had  much  the  majority  of  voices,  and  that  the 
^^  opinion  of  the  committee  was,  that  sir  //f/»/- 
"  phry  Hooke  was  duly  elected,  and  ouo;l)t  to 
"  sit."     And  the  house  agrecil  (a). 

Go.  4  last. 49.  Lord  Coke  observes,  upon  this  point,  that  tlic 
king  cannot  grant  a  charter  of  exemption  to  any 
man- 

(a)  The  abandonment  of    visions  of  tliostat,  28Geo.  5. 
a-  soat  by  a  person  chosen,  is,    c.  S'l,  §  'J  k  4. 
in  fact,  rocognuEed  by  the  pro-  ' 
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SxcTioN  6.    Scotland  (a). 


WITH  regard   to    eligibility  for   places   in  EiigibiUtyni 
Scoilaiidy  the  'foundation  of  the  law  is,  ^rsty  wkatd^Sd" 
that  which  was  in  foice  in  Scotland  at  the  time  *"** 
of  the  union  with  Effg/and,  on  the   1st  May, 
1707,  (whcnceforth  by  t\ic  third  article  of  th^ 
treaty  of  union  (b),    the  united  kingdom  of 
Great  Britain  was  to  be  represented  '\\\  one/ 


(a)  Sljicc  tkc  acts  '  and 
£9rn]:»iB  tin*  iippcndix  relating 
to  elections  for  Scotland^  were 
printed.it  has  been  mentioned 
to  the  author,  thut  two  seve- 
ral works  upon  this  branch 
of  election  \\\\\  are  in  prepa- 
ration, b)'  gentlemen  whose 
professional  pursuits  it>  Scot- 
htMd  must  liavc  laid  open  to 
ibem  sources  of  such  kno>v- 
le<ige  and  information  as  can 
only  come  incidentally,  and 
therefore  less  effect  mi  lly,  to 
practitioners  at  the  English 
bar.  Had  the  author  been 
aware  of  this  circumstance 
in  sufficient  time,  he  should 
have  wholly  withdrawn  from 
this  part  of  the  subject,  feel- 
ing that  hiseflbrts,  as  applied 
to  a  law  in  many  respects  pe- 
culiar, and  essentially  dif.er- 
ing  from  that  which  is  in  force 
in  England  and  Ireland,  must, 
uben  compared  with  such  as 


arc  above  aUudcd  to,  be  very 
inadequate: 

Having  now  proceeded  too 
far,  completely  to  alter  the 
plan  of  the  work  in  this  re- 
spect, the  statutory  regula- 
tiuns  applicable  to  Scotland 
will  lie  shortly  referred  to 
upon  each  subject,  together 
with  the  decisions  of  the  house 
of  Commons, or  of  committees, 
which  may  in  many  instances 
afford  prtnciplrsAvhich  may  Le 
generally  applicable,  but  for 
the  reason  above  mentioned, 
it  is  not  proposed  to  treat  at 
any  length,  of  the  law  of  Scot» 
/rt//r/,  as  depend  ing  upon  the  de- 
ci*»ions  of  the rou rt*  of  sessi(H! . 

{bj  The  third  a»  tide  of  the 
union  is,  **  That  the  united 
*'  kinj]f(lom  of  Great  Britain 
*•  be  represented  by  one  and 
**  tlie  same  parliament,  to  be 
*'  .stiUd  the  parlium/ent  of 
**  Great  Britain.*'  Sec  stat. 
5  Ann.  c.  S. 
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^^^      parliament):  and,  secondly y  that  which  was  in 
force  in  England  at  the  same  period. 

This  depends  upon  the  following  legislative 
provisions : 

JhP^^^>  By  the  22d  article  of  the  treaty  of  union,  the 
forty-five  members  for  Scotland  were  to  l>e 
elected  to  sit  in  the  house  of  commons  6f  the 
parliament  of  Great  Britain^  according  to  the 
agreement  of  that  treaty,  in  such  manner  as  by 
an.  act  of  that  session  of  the  parliament  in  Heat' 
land  was,  or  sliould  be  settled ;  \yhich  act  M'as 
thereby  declared  to.  be  as  valid,  as  if  it  were  a 
.  part  of,  and  eij[grossed  in  tliat  treaty. 

Hereupon  the  act  of  the  parliament  of  Scot- 
landy  {o£  the  5 tb  February,  1707),  which  was 
contemplated  h^  the  above  article,  and  which 
ippemdix,  was  adoptcd  by  the  act  of  union,  6  Ann.  c.  8. 
§  12.  declares  that  none  are  cap^iblp  to  be  elected 
to  represent  a  sliire,  or  burgh,  in  the  paili^meiit 
of  Great  Briiain^  for  Scotlaniiy  except  sudi  as 
were  then  capable  by  the  laws  of  that  kingdom, 
to  be  elected  as  copamissioners  for  shines  or 
burghs,  to  the  parliament  of  Scotland. 

By  the  statute  (J  Ann.  c.  7.  §  30,  it  is  enacted 
and  declared,  that  '*  every  person  disabled  to  h^ 
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"elected,   or  to  sit  or  vote  in  the  house 'of     ^^J:^ 
•*  commons  of  any  parliament  of  JEw^/^mrf,  shall 
**  be  disabled  to  be  elected,  or  to  sit  or  vote 
"  in  the  house  of  commons  of  any  parliament 
'' of  Great  Britainr 

Thus  eligibility  for  the  parliament  of  G^re /rf  The  eUgibiftq 
Britain  is  confined  to  persons  who  would  have  confined  t« 
been  previously  eligible  fbr  the  parliament  of  jpuein both 
Scotland,  and  also  for  that  of  England:  fb^^^i^n. 

This  requisite  of  previous  eligibility  for  the 
parliament  of  Scotland,  will  call  for  soiine  feir 
observations;  in  subjoinuig  which,  we  shall 
pursue  our  subject,  as*  nearly  as  possible,  in  the 
same  order  in  which  it  has  been  treated  of,  a^ 
rdating  to  England. 

As  to  the  requisite  of  previous  eligibility  for 
the  parliament  of  England,  reference  may  be  . 
had  to  what  is  stated  as  applicable  to  England; 
such  of  the  subject  matter  as  cannot  apply  to 
Scotland,  being  from  the  nature  of  it  easily 
distinguishable. 

With  regard  to  the  rank  of  persons  eligible 
or  not,  as  having  been  so  for  the  parliament  of 
Scotland; 


9* 
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9ect.6.  Th^  eldest  sons  of  ScoU  peers,  aic  ineligible 

Eldest  soof  of  for  places  iu  Scotland. 

Scots  peeri, 
ineligiole  for 

Juid!*     ^ '    ;  Such  had  been  the  law  in  Scotland  before  the 

union,  and  it  was  afterwards  acted. upon  in  tlio. 
i6Joorn.s3.    cascs  of  Abcrdetnshirc  (a),   27th   Nov.    and 

lb.. 


.   ,  Id  Dec.  1708,  of  the  counties  of  Linlithgow  {b)^    . 
ft;S|;  .  /;;6thDec.  1708,  and  Dumfries  (b),  10th  March, 


•1708,  and  of  the  district  of  Taitp^  &c.  (c),  2d 
April,   170d- 


,('a)  Lord  Haddo,  eldest 
ton  of  the  earl  of  Aberdeen, 
W8S  Returned  for  AbtrdcefH- 
shire^  l6Journ.  28. 

(b)  Lord  Joiinitone,  eldest 
son  of  tfic  mftf'qiuis  oiJnnai^ 
dale,  for  the  county  of  Li/i- 
iithgov),  and  afterwards  for 
that  of  Dumfries^    16'Journ. 

27.  148. 

(cj  Lord  Strathnavcr,  el- 
dest son  of  the  carl  of  JSu- 
theriandy  for  Tain  district.  16' 
Jonrn,  185.  ThconlryS  Dec. 
I7O8,  16  Journ.  27,  as  to  the 
question  put  in  the  house  is 
this,  "  ^'he  .houst  (according 
to  order)  proceeded  to  take 
into  consideration  that  part 
of  the  act  for  uniting  the  two 
kingdoms,  which  relates  to 
the  election  of  members  to 
serVc  in  this. house  for  that 
part  of  Great  BiUain  called 
Scotland. 

And  the  counsel  were  called 
in,  and  the  petitions  and  re- 
presentations relating  to  that 


matter,     were    again     rwUi. 
And   after  the  counsel  had 
been   heard,  they  withdrew  ;.. 
and   a   motion   beiug  mad^, 
and  the  question  being  put, 
'*  That  thocldesl  sonn  of  peev^- 
of  Scotland  were  capable,  by 
the  laws  of  Scotland,  at  tm^ 
time  of  the  union,  toclecl^  c/t 
be  elected,  as  commissioners 
for  shires,  or  boroughs,  to  the 
parliament  of  Scotlaudy  and, 
therefore,    by   the    treaty  of 
iinion  arc  capable  to  ele^t,  - 
or  be   elected,   to   represent, 
any  shire  or  boroii^h  in  Scot- 
land, to  sit  in  the  house 'ofr 
commons  of  Great  Britain^r^  • 
It  passed   in   the  negative.** 
Sec  a  full  statement  of  these 
proceedings,  3  Lud.  312. 

The  lords  of  session,  on  a 
hearing  in  presence,  decidbd 
that  the  eldest  sons  of  Scots' 
peers  are  incapable  of  eleet-  ■ 
ing,  and  being  elected  .|ne|p-- 
bers  of  parliament,  2'ith  Jan. 
17^2.       Lord  Dacr,  contra^ 
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For  each  of  these  places  the  eldest  sons  of  ^^^1^ 
Scof^  peers  were  respectively  returned,  and  pe* 
titions  were  severally  presented  against  their 
returns,  alledging  that  they  were  ineligible, 
and  setting  forth  instances  in  which  the  p^« 
liament  of  Scotland  had  decided  against  the 
eligibility  of  the  eldest  sons  of  peers*  The 
house  decided  that  they  were  incapable,  and  J^  ^^'^^ 
new  writs  were  afterwards  ordered  upon  all'  the 
vacancies  occasioned  by  this  decision.  . 


With  respect  to  eligibility  for  counties,  there  ^Ugibiutjr  m 
is  a  particular  restriction  as  to  the  description  scotumd  am- 
of  persons  eligible,  arising  from  a*  general  rule  to 
in  the  law  of  Scotland^  which  applies  in  the  case 
0f  every  such  election,  viz  : 

**  That  none  can  be  elected  but  those  who  i  wigbt,  cg. 

can  elect.  l  Fountam- 

hall,  S53. 

The  consequence  of  this  is,  that  the  qualifi- 
cations for  the  elector,  and  for  the  elected,  are 


*  fTceholders  of    tVigtown,  in 
tite  boate  of  lords. 

See  also  lord  Saltouu's 
met  *'  Thoughts  on  Disqua- 
lification/' in  which  he  ques- 
tions the  propriety  of  the 
above  decision  of  the  house 
j/f  commons. 

For  cases  of  the  qualifica- 
^ns  of  the  ctotcdy  as  de* 


pending  upon  their  being 
properly  upon  the  freeholder? 
roll,  see  county  of  C/ocm^m- 
naUf  2  Doug.  345,  and  county 
oi  Sutherland,  2  Fra.  157. 

And  see  the  whole  subject 
of  the  freeholders'  roll  con- 
sidered by  Mr.  IFight.  BookL 
chap,  1,  2^  3, 4. 


t> 
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^^1^^.  in  one  principal  point  the  same^  no  one  being 
capable  of  the;  one  ^character,,  who  is  in  this  re- 
spect incapable,  of  the  othen 


-T. 


• '  The  question  of  eligibility  for  a  county  in 
IScotltmdy  thus  necessarily  involving  that  of  a 
right  to  elect,  much  repetition  in  the  consider* 
ation  of  this  requisite,  will  be  avoided  by  post« 
poAing  the  enquiry  until  we  treat  of  the  quali* 
fications  of  etectors,  in  whose  cases^  with  few 
exceptions,  questions  as  to  rights  of  voting  have 
arisen. 


fiffgibioty  for      With  rcspcct  to  eligibility  for  boroughs,  it 

Scvtumd,  to     appearSi  that  formerly  by  the  law  of  Scotlundi 

formerly  co^n-  no  pcrsou  could  bc  elected  for  a  burgh  there^ 

unless  he  were  a  burgess,  and  a  trafficking  nier- 

.  chant  in  that  burgh  (a)  ;  and   this  was   the 

(a)  Mr.  rF^Af,  401,  men-  thcra,  by  electing  comrtli&siou- 
tions,  that  during  the  l6di  ers, and  sending  them  from  so- 
century  the  convention  of  veral  burgbstoserveiii  parlia- 
royal  burghs  made  several  ment,  conventions,  and  their 
acts,  prohibiting  any  persons  own  particular  and  gencicBi 
from  being  chosen  commis*  conventions  and  meetings^ 
sioners  from  boroughs  to  the  who  were  not  actual  rcsidea- 
parliament,  but  freemen,  mer<>  ters  within  the  burghs  Com* 
chants,  and  traffickers;  but  missionating  them,  nor  bear- 
that  this  regulation  having  ing  proportional  charges  with 
been  transgressed,  Charles  2.  them,  nor  such  as  can  lose  or 
<3d  July,  1674)  wrote  a  letter  gain  in  any  of  their  concerns, 
^o  the  royal  boroughs  upon  and  observing,  that  this  was 
^he  subject  (of  which  there  is  contrary  to  the  ancient  con- 
a  copy  in  Mr.  lV%ghf%  Ap-  stitulion  of  the  burghs,  and 
pcndix,  494.),  in  which  he  to  many  of  their  acts,  he  te- 
complains,  that  innovation  quired  them  to  take  especial, 
had  been  brought  .in  amongst  carro  that  their  antient  cus- 


ground  of  a  decWiw  pf  th«  parlianu^nt  of  ^co4^     ^^^  ^ 


/aii</i  5  Aug.  1^81,  sustaining  th^  coounission  of  i  Tr|SiC#9, 
diaries  Maitland,  and  rejecting  that  of  George  *  ^ 

SuttiCy  for  North-Berwick ;  and  also  of  deci-r 
sioDs  of  the  same  date  in  favor  of  Mr.  John  w^ 
Dempster^%  return  iox  Inverkeith'mg ;  and.  re-^ 
jecting  that  of  sir  Patrick  Murray  for  Selkirk. 

And. in  the  same  year,  it  9eems  that  that  Wight, 40s. 
parliament  set  aside  all  the  elections  of  gentle-  (tee  s  Ln4f  ^ 
men  for  boroughs,  unless  they  were  actual  resir 
denters  and  trafHckers^ 

In  the  questlpQ  as  to  the  return  for  Perth, 
16th  March,  J  689,  between  sir  Patrick 
TJireaphni  ^nd  Robert  Smithy  it  seems  un** 
certain,  whether  or  not  the  decision  which 
was  in  favor  of  the  latter^  went  upoq  that 
ground. 


From  that  time  there  were  many  returns  sec  the  ennicf 
which  afford  a  contrary  inference^  3Lad,257,> 

And,  accordingly,  since  the  union,  in  the  case  of .%  Dovg .  mXf 
fFigiofpn^Sic.  1775,whenonthe  part  of  M^  JVi^r- 

toiDt  ip  tbat  respect,  should    calculated  to  r«m«Iy  t]io  mis* 
^revived*  and  the  like  abuses    chiefs  complained  of  in  tha 

ptfeBf«4  for  the  futura.  ^\^i'f  ^^^'    F^  ^>b  ^^  ^^ 

This  letter  produced  an  act     1  night.  Appendix,  49Jf, 
0f  thp  coaventioQ  CJuljr,  l675) 
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fleet  6. 


t  DMg.  tit. 
Penons  mi- 
eomieeted 
with  the  place 
represented 
eligible  for 
boroughs  in 
Seotkaid. 


tony  the  sitting  member,  it  was  objected  to  the  eli- 
gibility of  Mr.  Dashwoody  the  petitioner,  that 
he  was  not  a  burgess  of  any  one  of  the  four 
burghs  for  which  he  was  a  candidate  at  the  time 
of  the  election;  the  committee  determined  that 
Mr.  Dashwoody  the  petitioner,  ought  to  have 
been  returned. 


3Liid».fl46.;  1 


cxcu.) 


9 

In  the  case  of  the  district  of  Kirkwall,  8cc. 
1785,  Mr.  FoXy  the  sitting  member,  was  peti- 
tioned against  as  being  ineligible,  upon  the 
gi*ound,  that  he  was  not  a  legal  qualified  burgess 
in  any  one  of  the  burghs  of  the  district,  having 
no  connection  with  or  property  in  them,  nor 
paying  tafx  and  stent  to  his  majesty  according 
to  law ;  that  his  election  was  also  void,  as  being 
contrary  to  the  act  1707,  c.  8*.  being  bom  out 
of  Scotlandy  and  having  no  estate  or  property 
therein. 


It  appeared  in  evidence,  that  Mr.  Fox  was  no 
otherwise  qualified  as  a  burgess,  than  by  a  bur- 
gess ticket  of  admission  by  the  town  council  of 
Kirkwally  which  was  dated  three  days  before 
the  election,  and  forwarded  by  the  provost  on 
the  day  on  which  it  was  dated,  to  be  delivered 
to  Mr.  Fox.  There  was  no  previous  authority 
given  by  the  council  for  Mr.  Fox's  admission, 
but  his  ticket  of  admission  was  approved  of  two 
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days  after  the  election  by  the  council  (one  mem«      Sect  d.^ 
ber  only  dissenting).  V 

Upon  a  search  into  the  records  of  Kirkwall^  sLnd.s5a»  . 
for  fifty-four  years  back,  no  instance  was  found  ' 
of  any  burgess  being  made  there,  otherwise. than 
by  the  previous  authority  of  the  corporation. 
But  it  was  admitted,  that  the  provost  of  this 
and  other  boroughs  had,  as  in  the  present  in* 
stance,  with  the  subsequent  confirmation  of  the 
council^  been  accustomed  to  give  burgess 
tickets  to  strangers,  by  way  of  mere  compliment; 
and  without  conferring  any  legal  right  to  the 
privileges  of  the  corporation  thereby. 

The  connnittee  determined  that  the  sitting  sL«d.304. 
member,  Mr.  Foj^,  was  duly  elected(a).  '.     * 


Section  ?•    Ireland. 

ELIGIBILITY  for  places  in  Ireland,  de-  Eiigiwutyfor 
pends,  Jirstf   upon   eligibility   for    the  parlia-  ¥r^  de- 
meat  of  Ireland,  before  the  union,  on  the  1st  Ju^biUtyfor 

parMament  of 
,       ,  iTtimAi  and 

(a)   The  above    case     of    tain  much    valuable  matter 

Kirhsall^  &c.  and  Mr.  Lu-    upon  Seoti  election  law. 
der's  notes  thereupon,    con- 

M  S 


OP  or  SM<ilBXC/ITT  f ♦»  W4^fi4AUZtlT.      X^ART  X. 

Jnuiarff  180i|  (vkenceforth  by  the  third  arti* 
.   cle  of  the  treaty  of  union,  dip  united  kinffidoni 
^^!maitof  was  to  be  represented  in  one  parliamenl) 


tatekwof  the  j^^  Beqnisito is nuide  necessary  by  the  stat  41 
fffff  lyTifff^  Q&}.  5.e.SiL^  9u  whereby  all  persons  disaJUied 
*****'         &om, w  iseapable  of  being  elected,  or  sitting^ 

•ad  vsdng.  in  the  house  of  commons  of  Ireland^ 
we  disabled  from  and  made  incap^le  of  being 
elect^fd,  or  sitting*  and  voting  in  the  ho^se  of 
commons  of  the  paiiisunent  of  the  united 
kiogdoip,  as  members  for  places  in  Ireland. 


,  » 


Secondly^  Eligibility  for  places  in^  Jreisnd' 
further  depends,  upon  eligibility  under  the 
statute  law  of  Orcat  Britain^  for  the  paf lia« 
ment  of  Great  Britain^  before  the  union. 

The  legislature  contemplated  that  persons 
who  were  disabled  under  the  acts  of  the  -one 
parliament,  and  not  disabled  under  those  of  the 
other,  might  obtain  seats  for  places  in  that  part 
of  the  united  kingdom  for  which  they  were  not 
so  disabled ;  in  order  to  prevent  which,  the  same 
statute  (having,  by  §  1,  disabled  generally,  ail  per* 
sons  previously  disabled  for  the  parliament  of 
Great  Britain;  ^nd  also,  by  ^  2,  as  above-men- 
tioned, all  persons  previously  disabled  for  tlie  pj^- 
aii.  fiament  of  Jrelandy)  by  §  3,  provides,  that  "  no- 
te pvi^^    *^  thing  in  that  act  shall  be  construed  to  enable 


triMtt 
Mby 
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• 


piersons,  theretofore  disabled  by  any  act  of  the     ^^^V^ 
parliament  of  Chreat  Britain^  from  sitting  and  mienK  of Ona 

Britain  ttotk 

voting  in  the  house  of  commons  of  Great  Bri^  •hiimg  im  ih« 

....  •II'  i>  luNueoCttMi- 

tain,  to  sit  or  vote  m  the  house  of  commons  waamMotOrm 
of  the  said  parliament  of  the  said  united  king-  eiicibitte 
domj  as  knights,  citizens^  or  burgesses,  for  any  taMTiMr  ^ 
county^  city,  borough,  town,  or  place,  in  that  ^"^^^ 
part  of  the  united  kingdom  called  Irdand.* 

The  same  clause  then  inverts  the  provision, 
to  preirent  persons  disabled  by  acts  of  the  par- 
liament of  Ireland^  for '  the  house  of  commons 
of  Irdandj  from  becoming  members  of  the 
house  of  commons  of  the  united  kingdom,  in 
respect  of  places  in  Great  Britain. 

In  consequence  of  this  latter  provision  of 
the  statute  4i  Geo.  3»  c.  52.  §  3.  that  which  is 
stated  herein  as  applicable  in  the  cases  of  eleo* 
tions  for  places  in  Great  Britain^  m^yy  (except 
where  it  is  obviously  local  in  its  nature)  occa- 
sionally operate  with  respect  to  elections  for 
places  in  Ireland;  and  for  the  same  reason  that 
which  is  mentioned  as  applying  at  elections  in 
Ireland^  may  operate  with  respect  to  elections 
in  Chreat  Britain  {a). 

(a)  Id  any  question  oris^    cross  disabiUties  by  the  stat* 
ing  upon   this  provision   of    41  Geo.  3.  c.  53.  §  S«  tb# 

# 


lot 


S«et.7» 


4kUaMiiata- 
ridfawd  ineli- 
glbk. 


'^    •       •  • 
ccft*  cesM, 


fiOOUMWm*} 
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Wherefore  this  enactment  c^the  stat.41  Geo.9. 
c  53.  §  3.  from  whence  the  statutory  disabilitiw 
for  the  two  parliamenGs  derive  their  reciprocal 
cross  operation,  is  always  to  be  kept  in  view. 

We  now  proceed  to  point  out  such  parts  of 
the  Irish  law  as  belong  to  the  subject  matter 
of  this  chapter. 

Adverting  to  what  has  been  stated  in  the  first 
section^  we  haye  to  observe,  that  in  the  various 
acts  for  naturalization  of  foreigners  in  Ireland^ 
there  are  clauses  providing,  that  persons  there* 
by  naturalized  should  not  be  enabled  to  be  in 
parliament.  Such  provisions  there  are  in  the 
Irish  statutes  of  the  19  &  SO  Geo.  3.  c.  29.  § 
8.  S3  &  S4  Geo.  3.  c.  38.  i  9.  and  36  Geo.  3. 
c.  48.  §  3. ;  and  since  the  union,  in  the  statute  of 
!the  48  Geo.  8.  c.  6*1.  §  1 1. 

As  to  whether  .eligibility  at  elections  in  /re- 
land  is  confined  to  persons  resident  within  the 
places  to  be  represented;  it  is,  by  the  letter 
of  one  of  the  early  Irish  statutes,  expressly 

criterion  will  be  whether  the  the  united  kingdom,  under 

person  would  or  would  not  the  particular  law  of  wluch, 

have  been  eligible,  in  respect  the    question    would    hate 

of  a  place  in  that  part  of  arisen. 
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confined  to  such  persons,  both  with  respect  to      8ect.r. 
counties  and  to  boroughs. 

Bv  the  Irish  stat.  33  H.  8.  sess.  2.  c.  1.  §  2.  {SuAppadix^ 
every  knight  and  burgess  is  to  be  resiant  and  Eiiia^bnity  in 
dwelling  within  the  counties,  cities,  and  towns,  dencc.  ^ 
This  direction  of  the  statute  is  not,  however, 
attended  to  in  practice;   and  it  should  seem, 
upon  the  grounds  hereinbefore  mentioned,  in  (Si»«i<«,8i, 
section  3,  that  no  advantage  can  be  taken  of "'  ^^ 
its  non-observance. 

As  to  whether  eligibility  in /rc/^wrf  is  con- (s^ oiuo  83.) 
fined  to  persons  connected  with  the  place  re- 
'  presented :  a  question  of  tliis  nature  was  much 
agitated  in  the  case  of  the  university  of  Dublin^ 
in  1S03. 

Upon  the  election  and  return  of  Dr.  Kno.i\  it  seems  that 
the  points  made  were,  firsty  whether  it  were  i>!S/in  univw-- 
necessary,  in  order  to  his  eligibility,   that  he  fiilLTt^mem"' 
should  be  a  member  of  that  university;   and  uf,"crej^. 
secondly  J  whether,  if  that  were  necessary,  he  *  ^^^*  ^^* 
was  sufficiently  so,  to  satisfy  such  requisition. 

Dr.  Knox  liad  received  tlie  honorary  degree  i  peck.  se. 
of  doctor  of  laws,  from  the  university  in  (ques- 
tion, and  this  appears  to  have  been  his  only 
claim  to  be  considered  as  belonging  to  that 
body. 
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^•^^*  The  doctrine  insisted  upon,  on  the  part  of 

CSa  imte^  9S,    the  petitioner,  was  that  before  mentioned,   as 

having  been  supposed  to  apply  to  the  English 
miiversities,  ijamely,  that  by  die  charter  no 
person  was  eligible  who  did  not  belong  to  the 
univisrsity,  and  evidence  was  adduced,  shewing, 
that,  with  very  few  exceptions,  the  members 
for  the  English  universities,  as  well  as  for  that 
of  Dublin,  were  respectively  members  of  those 
)]K>dieSv 

I  feck.  48,  The  committee  decided   in  favour   of   Dr. 

JKnoXj  the  sitting  member;  no£  expressing 
whether  th^y  werp  of  opinion,  that  the  restrict 
tion  arising  from  the  language  of  the  charter 
was  inoperative,  or  whether,  they  thought,  th«^t 
\t  di4  not  affect  his  case. 

It  pannot  escape  observation,  that  if  the  real 
intention  of  the  law  were  to  confine  eligibilityj^ 
for  the  representation  of  the  universities,  to 
xnembers  of  those  bodies,  such  intention  coul4 
scarcely  be  satisfied,  by  the  circumstance  of 
the  person  elected  having  been  admitted  to  an 
honorary  degree }  such  degrees  being  not  unfre- 
quently  conferred  on  persons,  never  havuig 
previously  resided  in,  or  been  in  any  way  con^ 
pected  with  the  univ^rsityt 


» 


CHAPTER  VI. 

Oy   DISQUALIFICATIONS  FOB  FAALIAMSNT. 

Section  1.     Of  duqtiaUficatiom  in  general. 

Section  2.     Of  disqualification  by  mason  of  being  re* 

turning  officer. 
Section  3.     Of  disqualification  by  reason  cf  minority. 
Section  4.     Of  disqualification  by  reason  of  imbecility. 
Section  5.     Of  disqualification  by  reason  of  crime,  of 

outlawry,  qfimprisonment,  or  of  expulsion  from  the  house. 
Section  6.     Of  disqualification  by  reason  of  bribery  or 

treating,  at  zchat  elections,  and  against  what  persons 

operating. 

Section  7.     Of  disqualification  at  the  common  law,  by 

reason  of  holding  certain  offices. 
Section  8.     Of  disqualification  at  the  statute  law,  by 

reoMin  of  holding  certain  offices. 
Section  ff:     Of  disqualification  at  the  statute  law,  by 

reason  of  holding  any  new  office. 
Sbcyion  \0.  What  possession  of  an  office  there  must  be 

in  order  to  disqualify  the  person  holding  it. 
Section  11.     Of  disqualification  by  reason  of  holding  a 

pension  from  the  crown. 
Section  12.     Of  disqualification  by  reason  of  holding 

contracts  for  tlie  public  service. 

Suction  Id*  Of  disqualification  by  reason  of  bank-^ 

ruptcy. 

Section  14.  Scotland. 

Section  15.  Ireland. 


,  A  S  to  tlie  general  doctrine  of  disqualification, 
:^^  although  it  is  the  undoubted  right  of  the 
electors  to  choose  for  their  representatives,  any 
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Sect  1.      persons  whom  they  may  deem  worthy  of  their 
choice)  yet  that  they  are  not  altogether  unre- 
stricted by  law  in  the  exercise  of  this  right,  we 
have  already  seen,  when  treating  of  the  provi- 
(jtfe,chtp.s.)  sions  with  regard  to  the  religion,  and  to  the 
(iMe,ciiap.4.)  landed  qualification  of  members  of  pai'liament, 

and  also  in  speaking  of  those  requisites  for  eligi- 
bility which  are  the  subject  of  the  preceding 
chapter. 

Assuming  the  choice  of  the  electors  to 
be  regular  within  the  rules  hitherto  men* 
tioned,  we  have  now  to  inquire  what  are  the 
disqualifications  for  parliament  which  may  at- 
tach upon  persons  who  would  otherwise  be  eli- 
gible. 

Co. 4.  Inst.  47,      These    disqualifications    arc   founded  either 
Com.  175.    '    upon  tlie  statute  law,  or  upon  the  law  and  cus- 
tom of  parliament,    declared  by  the  house  of 
commons, 

* 

Tlie  disqualifications  which  are  founded  upon 
the  statute  law  are  mostly  of  no  very  ancient 
date ;  those  founded  upon  the  law  and  custom  of 
parliament  have  been  handed  down  from  earlier 
times,  and  derive  their  authority  from  immemo- 
rial prescription.  The  anxiety  of  the  legislature 
to  preserve  the  law  undisturbed  in  this  particu- 
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lar,  at  the  respective  unions  with  Scotland  and      sect  i.      ^ 
Ireland,  is  apparent  from  the  enactments  of  the  (j^^^^^^^x 
statutes  6  Ann.  c.  7.  §  30.  and  41  Geo.  3.  c.  52.  (««  ^»«^ 

« 

By  these  statutes  all  persons  previously  dis- 
abled for  the  parliaments  of  England  and  Great 
Britain  respectively,  were  disabled  first  for  the 
parliament  of  Great  Britain,  and  afterwards 
fpr  that  of  the  united  kingdom.  This  provision 
is  here  spoken  of  with  reference  to  elections  in 
England:  how  far  previous  disqualifications 
for  the  parliament  of  England,  have  been  made 
to  operate  at  elections  in  other  parts  of  the 
united  kingdom,  may  be  seen  under  those  heads 
which  treat  particularly  of  Scotland  and  of  Ire^ 
land. 

We  now  proceed  to  examine  the  different 
causes  of  disqualification,  remarking,  as  we  have 
already  done,  that  that  which  is  herein  stated  as 
applying  to  one  part  of  the  united  kingdom, 
m^,  through  the  medium  of  the  statutes  be- 
fore referred  to,  also  operate  in  another.  Ob-  (iiNie,9S.toi.) 
serving  also,  that  the  whole  doctrine  of  disqua- 
lifications being  restrictive  of  the  elective  fran- 
chise, the  rules  of  the  following  sections,  where 


Aey  go  to  disqualify  the  persons  elected,  are  [SeeOMcm^f 
always  of  strict  construction,  the  presumption  9eci.9,n.) 


m 


flacti. 
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of  law    being    strongly   against    disqualifica- 
tion (a). 


Section  %     Cf  duqualificatum  by  reason  of  being 

returning  officer. 


Heturning  offi.  NO  fcturiiing  officcr  is  eligible  far  any  place, 
fied  iii'i^pect  in  rcspcct  of  which  it  is  his  duty,  either  ine- 
wbei^m  dtately,  or  itmnediately,  to  make  the  return  j  it 
ormiSedlately  bfeing  an  itiva^iaMe  principle,  that  no  officer 
JSlir  "^^  "^    shall  rctarn  himself. 

?Sl"!^L-a..  With  regard  to»  sheriflfs,  there  is  a  .Specific  pro- 
•«•)     *  hibition  in  the  writ  (A) ;    and  this  prohibition^ 


(d)  Where  a  member  has 
admitted  himself  to  be  in  a 
situation  which  would  disqua- 
lify him  for  the  house  of  com- 
mons, he  cannot,  it  seems,  be 
prrmittcd  afterwards  to  dis- 
pute that  fact.  Thus,  in  the 
Gloucestershire  case,  10th  Ja- 
nizary, 1811,  a  motion  was 
made  for  a  new  writ,  in  the 
room  of  the  right  honorable 
Wit&am  Titzharding  Berkeley^ 
commonly  called  lord  vis- 
count Dvrsley,  then  earl  of 
Berkeley.  The  member  in 
question,  upon  taking  his  seat, 
bad  not  given  in  any  qualifi- 
cation, stating  himself  to  be 
the  eldest^on  of  earl  Berkeley 


(upon  whose  death  tlic  new 
writ  was  moved  for).  At  the 
time  of  the  motion  no  sum* 
mons  had  i(»6ued  to  call  hiiti 
to  the  house  ot  peers,  his  le^ 
gitinmcy  being  disputed.  The 
house,  upon  d<>bate,  ordered 
the  new  writ.  The  claim  to 
the  peerage  was  subsequently 
tried  by  the  house  of  lords, 
and  disallowed,  upon  the 
ground  of  the  illegitimacy  <tt 
the  claimant. 

(6)  See  the  history  of  the 
''  noUmu^*  clause,  and  ob- 
servations on  its  authority, 
Soulkantptony  4  Doug.  93*  97.. 
109.  112.  IdO,  etseq. 
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8lMt#  IL 


whet^  k  origiwsLited  iq  tl>f  ispg^nic^  lay^  or 
wfa^her  it  w^  m^eilted  up<Har  ik9  fifing  oi  the 
46  Edw.  3.(<i),  ordaming  ^t  m  sfmfW  AsU 
be  chosen,  which  seems  somewhat  doubtful, 
has  been  actie^  u^9,  whenever  the  question  has 
arisen,  both  befcH'^  and  since  the  making  of 
that  statute  or  firMn^tce (^b). 


In  the  28  Edw.  1.  Pay  ton,  die  sheriff  oflVar-^  Cit.  i  Dang. 
wickshirc ;    and  in  the  43  Eliz.  NowelL   the  D'Bwei,M^ 

*6flS 

sheriff  pf  Rutlandshire  ;  were  severally  deemed 
to  be  disqualified  upon  this  ground. 

In  th^  c^iB  of  Stflmford,  S7tb  March,  1677,  9  Jo«ni.  itr^ 
where  iVJf .  Hatcher,  the  sheriff  of  Lincolnshire^ 
returned  A}r.  Nowell^  and  afterwards  presente4 
a  petition  clain^ing  to  be  entitled  to  the  seat  in 
the  room  of  Mr.  Nowell,  Tiis  petition  was  re* 
jected. 


And  in  the  more  recent  case  oi  4Hngdon^  ii>oiig.4ift. 


446. 


^  IUmI  6th  M^fcb,  177i(c),  Mr.  Jlfay<^r,  the  S6  Joan.  ito. 


(a)  Tb£  46  Edw.  8.  is  to 
be  found  in  the  appendix  to 
Riiff^ead's  Statutes,  page  43. 
See  4  lost.  A9,  yfbfirc  lord 
Coke  speaks  of  this  as  aa  or- 
dinance, and  not  an  act  of 
parliament. 

(4)  Mr.  Oakley,  h&ng  she- 
riff of  Shropshire,  was  chosen 
and  sat  for  Buhofs  Castle,  in 


\660;  but  there  was  no  ques- 
tion made  }n  his  case.  See 
4  Doug.  122. 

(c)  There  are  t  variety  of 
cases  collected  in  those  of 
Abingdon,  1  Doug.  419*  snd 
Southampton,  4  Doug.  S6, 
which,  together  with  lord 
OUnbervit'n  notes,  are  replete 
with  informatipn.  Those  given 
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^^^  ••  •    sherifF  of  Berkshire,  having  been  returned,  the 
^thi»  committee  determmed  that  he  was  not  duly 
7.  i  «      elected,  and  that  the  election  was  void. 


Retoniiiigoffi.      The  disqualification  of  other  returning  offi- 

ccningenenl. 

ccrs  depends  upon  the  law  and  custom  of  par- 
liament. That  as  such  they  are  disqualified  has 
been  repeatedly  determined. 


ij«ini:464.^      In  the  several  cases  of  Ludlow.   1 4  th  April, 

lb.  5tf9« 

Jbisfi.  1614;  Cambridge  J  22d  March,  1620;  of  Bath, 

1 8th  February,  1625 ;  and  of  fVilton,  14th  June, 
1660,  the  returning  officers  having  returned 
themselves,  their  elections  and  returns  were  re- 
spectively set  aside.  And,  in  order  solemnly  to 
declare  the  law  hereupon,  the  house,  on  the  2d 

9jmmur25.    June,  l685,  made  a  resolution,  "That  no  mayor 

M 

cart  duly  return  himself  a  burgess  to  serve  in 
parliament  for  the  same  borough,  of  which  he 
is  a  mayor  at  the  time  of  the  election."  It 
was  also  resolved,  "That  no  mayor,  bailiff,  or 
other  officer  of  a  borough,  who  is  the  proper 
officer  to  whom  the  precept  ought  to  be  di- 
rected, is  capable  of  being  elected  to  serve  in 
parliament  for  the  same  borough,  of  which  he  is 
mayor,  bailiff,  or  officer,  at  the  time  of  the 
ejection." 

are  selected  as  cases  wherein    in    question    returned    him* 
it  with  certainty  appears  that    self, 
the  person  whose  election  was 


a* 
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This  resolution  has  been   followed  by  the     J^ 
cases  of  Thctford,  on  the  same  day,  (2d  June,  9  J«i«.t8I. 
1685);  o^Hythe,  4th  June,  1685;  ot  Calling-  ^m. 
ion^  6th  June,  1685;  of  Honitorij  15th  June,  sijoiin.55. 
1685 ;  and  of  Lyme,  3d  Febraaiy,  1727 ;  which 
were    similar  in  circumstances  to  those   last 
above  mentioned;   and  the  house  accordmgly 
ordered  new  writs,  in  the  room  of  the  persons 
so  improperly  returned  (n). 


Section  S.    Of  disqualification  by  reason  of  minority.  '^ 

• 

THERE  were  formerly  many  instances  of  t  Hats.  5, 6. 
persons  sitting  in  the  house  of  commoiis  who  me^fiiiir' 
were  under  the  age  of  twenty-one  years,  not-  j^lU!^* 
withstanding  that  lord  Coke  maintained  that  the  4  in»t.  47. 

....  1  JouriL  681« 

law  was  against  their  so  sitting,  and  that  they 
sat  only  by  connivance. 

In  the  C3se  of  Dorchester^  l6th  December,  loJoonusor. 
1690,  the  minority  of  Mr.  Trenchardj  the  peti- 
tioner, was  admitted  by  his  counsel;  notwith- 

(a)  A  person    already   in  ary,  l628.  I  Joum.  920.  See 

parliament  being  appointed  a  post^  sect.  7^  as  to  disqualifi- 

roayoTy  and  as  such  returning  cation  of  a  sheriflf  for  another 

officer,  may  continue  in  par-  county  than  that  of  which  ht 

liaoMnt.    Ef^etcr,  20th  Janu-  is  sheriff. 


Beets. 


IfiaettdOsqiit* 

.   liied,ftnddeir 

eleetioiifToid. 


•k 


Penalty  on  mi 
Bon  tittiDf  or 
iroting. 

<FM^Ift€M|W- 


j^tendwg  whi(^>  upon  the  (}ue9tion  and  division, 
be  was  nssolved  to  h^  duly  elected*  ^  There  are 
other  cHses  of  «  similar  import;  but  the  law 
bavjlpg  be^  since  sejttled,  by  the  stat  7  &  8 
Wil.  9.  c.%5.^  Bt  ifif)^  i^  ^^  unnecessary  to  ccmsi* 
der  them.  3y  this  statute  no  person  is  capable 
of  being  elected^  who  is  not  of  the  age  of 
twenty-one  yearns  j  the  election  of  every  such 
person  is  declared  to  be  void ;  and  if  he  presiiipe 
to  sit  or  vote,  he  is  liable  to  the  same  penalties, 
as  if  he  had  presumed  so  to  do  wfthout  being 
chosen  or  returned. 


fwMTWf/ 


{a)  The  stat  pk  S  Wil.  3. 
c.  25.  "  Jn  act  for  the  fur- 
**  tker  teguhting  electiom  of 
"  memben  to  serve  in  parlia' 
"  mcntt  ondfor  the  preventing 
**  irregular  proceetiingi  of  she- 
"  rj^*,  and  other  ^cerSy  in 
♦'  the  electing  and  retumwg 
*'  s^ch mtmber**' 

J  S.  "  Aud  be  it  fur- 
^  ther  enacted,  That  no  pcr- 
*'  80S  whatsoever,  being  under 
**  the  age  of  one-and- twenty 
**  years,  shall  at  any  time 
•'  hereafter  bo  admitted  to 
**  give  his  voice  for  election 
M  of  any  member  or  members, 
^*  to  serve  in  this  prei»ent  pr 
*'  any  future  parliament ;  and 
'*  that  no  person  hereafter 
^4ibsU  be  crapable  of  b<:ixig 


«< 


'*  elected  a  member  to  serve 

'*  in  this  or  any  future  paj-tM^ 
''  ment,  who  is  not  of  toe  age 
"  of  onc-and-twcnty  years; 
*'  and  every  election  or  return 
^'  of  any  person  vndei^  that 
''  age  is  hereby  declared  to  hs 
*'  null  and  void ;  and  if  any 
**  such  minor  hereafter  chosen, 
'^  shall  presume  to  sit  pr  vote 
'*  in  parliament,  he  shall  in* 
'^  cur  such  penalties  and  for* 
^^  feitures,  as  if  he  ha4  pn>- 
'<  sumed  to  sit  and  vote  in, 
'*  parliament  without  being 
"  chosen  or  returned."  For 
cases  of  minority,  sfe  Cockef" 
mouthy  ISth  January,  If  If, 
18  Journ.  672, 6739 and /7i|if« 
Mrcy  I  Peck.  ^35, 
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Sect  4. 
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Section  .4»    Of  di^jm^fication  Igf  na$on  rfimbedliijf. 


•      *  * 


WHTTELOCKE  lays  it  down,  that  "  By  i  whiuL 
^  the  law  of  Et^Umd^  a  man  deaf  and  dumb,  or  ^^^'  ^^* 
'^  bUnd  (aX  or  an  idiot,  or  m^idman,  are  qot  oa- 
^'  pable  to .  be  member^    of  pwliament'', .    It  sim.  %$. 
^eema,  however,  that  lunatiiC8,.in  their  lucid  in-* 
tervalfl,  m^y  be  chosen,  for  their  lunacy  may 
never  return.    If  it  does,  and  it  be  duly  reported 

to  the  house,  there  is  a  precedent  in  the  case  of  D'Bwet,  ii|» 
Grampoundj  89th  October,  1566,  for  vacating 
^  seat  of  such  lunatic. 

No  infirmity  of  aless  degree  than  those  above* 
mentiotied,  cto  create  a  disqualification^  On 
Ihe  dth  February,  1575,  there  was  a  resolution  i^  ^^ 
of  the  house,  that  no  person  visited*  wHb  sick- 
ness should  be  amoved  from  his  place  in  the 
house,  nor  any  other  during  such  sickness  be 
elqcted. 


*  c 


Nevertheless,  since  this  resolution,  new  writs  i  j«an«  tsr. 
were  ordered  in  the  instances  of  Mr.  Swaddon^ 

(a)  There  have  been  in-  Mr.  Biir/os,  the.  present 
lUnces  of  persons  who  were  member  for  the  city  of  Or* 
blind  sitting .  in  the  honse*  ford^  has  sat  in  scTeral  parlia^ 
Nor  does  there  seerii  any  good  :  ments,  notwithstanding  such 
reason  why  they  should  be  infirmity, 
disqualified. 


1  r4  OF  btSQtrAtit tCA*rONS        [PAftt  T. 

Wcu4.      9th  November,  1605,  and  of  Mr.  Rogersofij  Sd 
ijoonu^.    March,  I609,  on  account  of  illness  and  infir- 

thPey.    Bttt  tlii»te%\^iie  i^)i^))tibii6,  tfa^  lioose  fat 

general  not  considering  illness  a  sufficient  reason 
Ibr  diiK}talifyiHg  a  tnember,  -ft^r  unless  *^vtBre, 
^6V^  im  eiic^M;  'f6f  4iis  Mihalitf^dance.  tliis 
1  Journ.  f57.  s^p^i^s  'fr^  tile  dlMs  dP  M¥.  Hg^$oHly  ^th 
1  jo««u  ?».  NovertWi^  1W05 ;  Sit-  i%oiflBr^  GttaHl,  *th 
sJouni.  t6«.  Mafich^  1689;  ^f  !UEr.  Cottt^er,  Ifltth  Auj;;^st, 
i8jottni,39i.  HWl ;  aftd  of  Mr.  Ffy#e,  7l3r  Murcisfe,  174Af. 


Section  5,  (y  disquahficaium  by  rea$an  tf  crime,  o^ 
eui^nvtyf  of  mpmtnSiitiii,  6r  of  txpuWrn  Jfram  the 
hotise. 

Pencils  ml-  i.  WTrahJ^)**^  to  dfeqtelttficitiWi  IfyriMt- 


iOAor  felony  '^SfcWl^tf  ^ftfttSfe  : 
fUiqiudified.    - 


4  Inst.  47  48.       <A.  man  attainted  of  treason  or  felon}r{^  {g 

461. 


1  wiuteLCom.  disqualified.     Lord  Coke  gays,  "  concerning  the 


(a)    In  tlic  Sulihury  case^  by  the  town  clerk,  mtntion* 

Philips,  171,  a  (j^uestion  arose  ing  the  finding  the  hill  against 

-«•  to  the  suifieiesity  iX  evi-  -die  person  in  ^[ubstM   (a 

<^iioe  to.proVe  an  attaiiMlert>f  ToCer)  ibr -a  fekprnui-^flbiMey 

Alooy.    ^ eviaence olfared  hts  pleattng.gmHty,  aM  Mie 

consiiled  «ff  the  mimitea  of  aemtfnoe^^wJnp^i^.   IHrtu 

the  proceedings  of  the  quaitiBr  -  conteDdedthat  tlnsToahlMly 

sessions  at  Sudbury,  entered  be  proved  by  a^a(s^*4fif  <l||ie 
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of  tvo  kai^bte,  the  wor4»  of  tJw  Writ 

^  be,  i>iM!#  miiUu  4giadii$  ^f^iPs  magU  ido^ 


1 


ifconL  The  cgauiiittfe,  bov^ 
cv^r,  resolved  thje  evidence  to 
be  admissible. 

But  accordiog  to  the  case 
of  The  King  v.  The  Inhabit- 
ants of  Ciuttl  CareinioHf  M. 
47  Gfp.  9.  jiiick  %fi  ih^uVl 
be  proved  by  the  record.  In 
that  case,  upon  a  trial  at  the 
sessions  respecting  the  settle* 
lyent  of  a  pauper,  a  question 
ATooaas  to  the  proof  c«  an  at- 
Ipiqiar  0(  ftlwF*  The  f^- 
per  was  called  as  ^  outness* 
An  objection   was  "taken  to 

Jiis  t^mony,  fMt  hfi  ^m  m 
incompetent  witness,  by  rea- 
son of  a  conviction  for  Moiiy. 
This  was  shewn  by  the  evi- 
dence of  fthe  piJipqr  bii^aieU; 
and  by  that  of  the  gaoler,  to 
belbe  ftot,  wd  Ibat  .bewi^ 
sent^ncjed  tQ  tw^lv^  months 
imprisonment ;  1>ut  the  ttcord 
ff  vmA  itomvi^M^  wiipi  pot 

Kiduced,  nor  a  copy  thereof, 
e  sessions  were  of  opinion 
that  he  was  not  a  competent 
jdtoiets,  MnA  j^(n?Md  to  nUoyv 
him  to  be  examined. 

Upon  fthr  'Casr  being  19- 
moved  into  tbc  King***  Bench, 
lord  EilmAoraugk^  -€•  j.  said, 
^'Xhiie  iC^noQt  be  Hm  l<Wt 
doubt  that  Ihe  ol^^ptipn.was 
wWl-fimnidod,  The  evidence 
pnpl  to  n^t  tlv:  fights  pf 
third  fenoi»f  papady  the  liti- 
.f^it  -parishesf  -for  the  pauper 


fainsself  It  QO  pai<]r  0  tiia 
cajusc  in  court.  Whether  or 
not  the  witness  were  convicted 
of  the  felony^  VPlM  ^HPpear 
by  the  record,  and  it  cannot 
be  seriously  argued  that  a  re> 

missiu(a  of  any  witne^.  He 
m«y  have  mistaken  wibiic  Mss- 
ed  in  court,  and  may  hava 
been  ordered  on  bis  knees  for 
a  BMsdemjeanor.  This  can  only 
be  l^lown  Jb^  th/e  vpcfHtdi  %pd 
there  is  jio  iiu^iorify  for  ad- 
mittiiig  favol  evideaoe  of  it.'* 
JC^tmmoty  ).  f4M,  "The 

books  are  uniform  in  requiring 
tba  pBodttctioQ  ctf  ftbe  ncord 
to  prove  a  witness  convicted 
pf  jNA  pflpeyoe,'*  anji  he  cited 
several  ^authorities.  i*£ast« 
itep.  f 7,    * 

The  '  same  obiiervation 
whic)i-lord£/2m(orof^il  made 
fs  to  -tiho  eyidefiga  #^{i|ig 
third  persons,  wo^i^d  frequ^t* 
ly  apply  in  e^ietieii  eases. 
Whether  the  question  arise 
with  .respect  ifi  the  ^rson 
whose  seat  ik  disputed,  or 
<wbqMier  jt  ^rise  Wtli  ^w^fOCt 
to  a  voter,  Qthcr  interests  thaa 
those  of  ^hc  indiVidiial  are 

«itc|ftdby.4t. 

As  to  the  distinctions  where 
copies  of  records  are  admis^ 
;^bW>  wc  wheie  pdgioftls  myfi 
be  produced,  see  t^eakc's  IfSW 
'£vid.$8. 
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^^^     '*  ntosy  et  discrete  eligi  fac  ;  and  for  the  elec- 

**  tion  of  citizens  and  •  barg^dses,  the  words  of 

{jFwihAwnk,    "the  writ  ht^Duos.  8cc.  de  dhcretionibuSf  et 

«i.)  ^*  magU  sufficientibuSj  which  they  cannot  be 

"  sadd  to  be  when  they  are  attaintied  of  treason 
**  or  felony •** 

■  ♦  • 
Kd  diMii^-      The  being  indicted  for  felony  causes  no  dis-^ 
toj^mita  COB-  qualification  until  conviction. 

D'Ewes.sss.       ai8t  January,  1580.     .A.  motion  warS  mde, 

whether  a  member  indicted  of  felony  ought  to 
remain  of  .the  house,  or  to  forbear  coming.  It 
was  adjudged,  that  he  ought  to  remain^  of  the 
house  till  he  were  convicted.  '« 

■  *       I        *     ■  ' 

Stiiir^*^  It  does  not  appear  that  any  crime  of  less  enor- 
crinctfhortof  xnitv  than  those  above  spoken  of,  carries  with  it 
loay.  an  absolute  disqualification^  so  as  to  bind  the 

electors  to  observe,  that  they  should  not  elect 

the  guilty  person.  :    . 


Miy  Nevertheless,  there  have  been  many  instances 
n^ofmif.  where  the  house  of  commons  have  deemed  per* 
ofgms  nuf^'  sons  unworthy  to  sit  in  parliament,  by  reason 
XdMi^wkdim  of  offences  amounting  in  law  only  to  misde- 
JSES/^**'  meanors,  and  have  expelled  them  the  house; 
^J^jJJ' J**    iiid  in  some. cases  they  have  done  so,  where 

the  misconduct  of  the  member  did  not  iti  any 
way  come  within  the  reach  of  the  criminal  law : 


CHAP,  y I.]  FOR  PAELIAMEKT*  l] 

An  instance  of  this  sort  has  very  recently  oc«     9tcts. 
currecL 

Mn  fFahh,  member  for  Wootton  BassetL 
having  embezzled  money  with  which  he  was  en* 
trusted,  was  tried  at  the  Old  Bailey,  and  con-  ^ 
victed,  on  a  charge  of  felony,  but  afterwards 
received  the  king's  pardon,  by  reason  of  his  of- 
fence not  amounting  to  felony  in  the  opinion  of 
the  judges. 

CNi  the  5th  March,  1812,  he  was  expelled, 
as  having  bee9  guilty  of  agross, fraud,  and  noto- 
rious bfe^ch  of  trpst  (as  proved^  at  the  said 
trial),  and  as  therefore  unworthy  and  unfit  to 
ccmtinue  a  member  of  the  house  of  commons. 

■  ■  •  . 
S.  With  respect  to  disqualification  by  reason 

of  out^wry;  ^ 

Sir  BubtrodeWhitelocke  spe^\i§  without  dis-  I'^prftetCt 
tinction  of  persons  attainteld  of  treason  and  fe-' 
lony,  and  outlawed,  as  not  tapable  to  be  mem- 
bers of  parliament ;  but  as  he  is  speaking  of 
Climes,  it  must  be  presumed  he  means  only  in  Ua.  tt. 
criminal  suits  (a). 

• 

{a)  Thereisacasein  An*  tht  ^Sth  of  £lhuibetb,  and 

denon's  Rep.  293,  case  301^  the  question  was  made,  Wbe« 

wbere  it  is  said  that  divers  ther  they  oiigbt  to  be  knights 

penoas,  outlaijfed  as  well  af-  and  burgesses  of  pariiament  or 

ter  judgment  as  before,  were  ^ not,  and  Yili  the  judges  held 

chosen  knights  and  burgesses  that  they  ought  not,  and  that 

«f  the  pailiament  holden  in  such  persons  might  be  airest* 


lit 


Si!tt»  S« 


OuUawiy  in 

civil  sniU  no 

difqii^Uficv 

tion. 

1  Joiini«55« 


OF  iJlWtrAttfiCAfWks      [tXKt  i. 

*¥ hftW  fUe  s6^(ihX  deebidtts  df  the  houjre,  that 
outlawry  in  civil  suits xauses  no  disqualific^tioti. 

Camelford^ik4tth  Febraary,  I558«  One  ground 
of  objection  to  Mr.  Smyth  was,  that  he  was  out- 
lawed»  and  this  was  proved .  to  be  the  case  in  a 
plea  of  detinue ;  but  the  house  decided  that  he 
should  still  ccHitinue  a  member. 


1  Jonni*  149# 
1$U 


Intrody  t0 
GlanTill€^ 


In  the  memorable  case  of  Buckinghamshire^ 
Sid  atkd  93d  MaH^,  16M,  iir  ffaMie  G^SMn 

had  beet  rfefUMed  one  «f  the  k«)ghiii  A«- 

cteA  6t  M!t)»  dmtli  tefbied  \m  ratuttti  bcteMM 
bi  wte  Ui  dMlaW)  iBc6d  the  lord  ChMedlW  is^Uid 
a  new  WHt^  tq)»fo  Wlikh  Air  Jolm  F^ft$e6U€  ^MM ' 
elected  and  returned, 

The  proceeding  touching  sir  Fmntis  {^w^ 
mn^  which  marks  an  important  epoch  in  parlia* 
tncntary  hjstPjyi  wiU  be  mentioned  when  treat- . 
ing  of  the  writ ;  suillice  it  here  to  state,  that 
altbougl^  he  was  proved  to  be  an  outlaw,  it  was 
resolved  by  the  house,  that  sii*  Francis  Goodwin 


e<l  by  capia$  utlageivmy  not* 
wjthstaiiding  priVik^  of  {wr* 
liaoofMit,  ai^  tjiereupon  the 
queen  cK>raiiiaiiiie4  tlnit  no 
such  perpolit  shoiild  bo  fMf- 
mitto4  m  tba  ^arlMBeehl 
hoasc.      T\nM  quMtion  -faoi 


been  so  solemnly  agitatcd,that 
even  if  this  ease  lr«ro  ffuHl^ 
to  STiy  autbority  totwilk* 
standing  its  dati;  and  eircmn^ 
stascc,  it  is  now  !rofliplete1^ 
OTtr-ruled. 


^  was  kv^Uy  ekcted  tmd  ie<fiime4y  aji4  dejure     9^^  4 
^'  ei^rt  to  be  lect^ived  (ay 

Cumhevkmi.  ««th  Ifo^^  l$24^     ¥f.  l&wKfr  JjJJPJ^J 
iteiw,  who  WW  i^turat^  oiwof  t^  k«i^s,  w^f 
outlawed.    U  W09  r«4(4v^  by  t^  ^^»,  ^% 
this  ought  not  to  prejudice  his  election. 

Cacrmarthenshirtj  17t^  Feb.  1667, and  \\^9 
Aprils  l66iB.  Sir  H^rjf  Vau^han  w^  elected^ 
and  the  question  was/  he  being  an  outlaw,  whe- 
tl)fir  he  CQuld  re|^]arly  be  coiptinued  a  member 
of  the  lioujse.  The  report  of  the  committee^ 
and  the  resolution  of  the  house,  was,  '*  ^^t 
tb^re  was  potting  objected  to  him  to  impede 
his  sijttin^  in  parliament,  or  that  he  was  no) 
duly  elec^d  a  qtiember  {b^* 

3.  With  respect  to  disqualification  hy  fbason 
iprisonment : 


of  imprisonment : 


Jwpriwmwejit  for  a  wgiteippt  Im  ^fW^  )u44l9 
to  create  qo  diaqu»Hfi<c^tioi»* 

U)  This  questioii  upon  4f        {h)  I^iUiecase  of  Mf-  FH^ 
JVmcw  OwMkBiK  |>roducc4l  a    karbert,    Ut   Marcb,    1552, 


tm^nA  aad  penoiK  in  ejjecu-  he  ipras  elegted.a^  afterwards 

Mh  aii4  aU  reetiMuit*  cmi-  taken  upon  a  ^  cifpMtt  itfi^gtt- 

ficted.^  ^  im^  tin,  pigpj^-  *iW,"Mw»%»|«rn;  a>fu 

ment ;    but  ij  was  thrown  put  HarL  his  «kctioii  ^at  not  in- 

«PM  tkc  tkM  fcadhiit  ^i^-  ^iti#. 
out  one  yea.    2  Hat*.  2S. 


ao 


OF  bliaitALIFlCATIONS        [pART  I« 


Sect  5.         In  the  case  of  mr  JVillidm  Bamfyldc,  9th  and 
i  jo«ni.458«    14th  April,  1614,  who  was  committed  to  prison 


464. 


PenoM  iapH-  by  the  lord  chancellor  for  a  contempt,  after  the 


Swt  notdSh  summons  of  the  parliament  but  before  the  elec- 
''"*^'        tibn,  the  house  ordered  that  he  should  have  his 

privilege  by  writ  of  habeas  corpus. 


impmonment      Persons .  being  m  prison  m  execution   for 
ftnneriy  a  dii-  debt,  at  the  time  01  the  election^  were  formerly 

considered  to  be  disquahned. 


•  \ 


1  Joiin«8S9, 
S40. 


Camel/or d,  22d  and  24th  March,  1635.    H^e 
examination  pf   the   election  of  sir  Tliomaa 

Jlfonke  was  referred  to  a  committee,  and  upoQ 

•■■»■••  • 

their  report,  and  prpof  made  to  the  house  tha^ 
he  was  in  execution  before  and  at  the  time  of 
his  election,  they  ordered  a  writ  to  issue  for  a 
WW  choice  in  his  rooip,  , 


S  JoQfll.  59t« 
Same  point* 


Leominster,  S2d  March,  1662.  Mr.  Ko* 
ningsby  petitioned  against  the  election  and  re* 
turn  of  Mr.  Cornxvall  and  Mr.  Graham.  The 
case  having  been  referred  to  the  committee  of 
privileges  and  Sections,  their  report  was,  that 
the  poll  was  denied  to  Mr.  Koningsbgy  that  was 
in  nomination  for  a  burgess  for  that  place ;  bu^ 
that  he  being  a  prisoner  in  execution  for  debt,  and 
not  eligible^  fixe  deixyipg  the  poll  to  him  coul4 


CHAP.TI.']  rdli  PARLIAMBirr.  ,  ISit 

not  avoid  the  election ;  and  Mr.  Cornwall  and      ^*-  ?{ 
Mr.  Graham  were  Tioldcn  duly  elected. 

• 

The  house  has,  however,  since  recognized,  a 
contrary  doctrine,  in  cases  of  privilege  which, 
have  incidentally  involved  this  question  of 
disqualification,  having  acted  upon,  elections 
under  such  circumstances,  and  thereby  colla* 
terally  sanctioned  them  (a). 

On  the  S5th  March,  1690,  a  pelitioii  from  iojoiini.s56. 
}ii.  Montagu,  who  was  in  executron  in  the  peMncboM, 
custody  df  the  marshal  of  the  King's  Bench  at  inex^^d^ 
Uie  time  <if  his  electkni,  was  presented,  diesiring  '**^*^«""^- 
that  he  might  have<  his  privilege.     The  matter 
was  referred  to  a  comi^jttee,  to  examine  and 
search  for  precedents,  who,  by  their  report  on 
the  5  tb  May,  stated,  that  they  had  considered  lo  jonn.  4oi. 
whether  Mr.  Montagu,  being  in  execution,  was 
capable  of  being  elected,  and  seemed  strongly 
of  opinion  that  he  was  capable,  though  they  did 


(a)  The  cases  of  privilege  1603,  1  jounu  i^S*  and  of 

have  generally  arisen  in  in-  Mr.  Aigilly  10th   Novetnbert 

stances  where  the  party  had  l6th    and   17th    December, 

Uken  his  seat  in  parliament  17079  15  Journ.   396.  466. 

before   the  arrest.      See  the  '47],iiirhere  the  house  caused 

cues  collected  in  the  first  vo-  them  to  be  discharged,  thoy 

lume  of  Mr.  Hatsel's  Prece-  had  been  elected  befons  they 

dents.      In  the  cases  of  sir  \^erc  arrested. 
TMm^ShirUy^  i?2d  March, 


•*^  ^  not  e3^res$ly  come  to  any  conclusion  there- 
upon ;  nor  did  the  houjic  make  any  re$QlHtipik 
in  the  case. 

t  Hati.  30.         The  report  of  tliis  committee  noticed,  that  sir 

Trevor  JVilliamSj  and  others^  served  in  the  theii 
last  parliament,  although  they  were  charged  in 
execution  before  thjs  dates  of  the  letters  of  simi*^ 
mons. 

gJoOT.  644-      On  the  7th  July,  1 807,   Mr.  Galway  Mills, 

who  had  been,  elected  whHe  ki  custody  of  Iftie 
mtfshal  of  the  Kmg^s  Bench,  on  mesne  process, 
atpplied  to  ttie  house  ckimmg  his  privilege,  !» 
Qtiset  that  he  might  no  longer  be  detained  from 
attending  his  duty  in  parliament.  The  ease 
was  referred  to  the  cemmtttee  of  prrrilegies; 
and,  on  the  8th  Jiily,  1707,  they  reported  that 
Mr.  Gutm^y  Mills  was  entitled  to  priTitege  ^ 
parTiamenty  and  k  was  •rdered  that  he  riiould 
be  Ascharged* 

4.  With  respect  to  disqualification  by  reason 
of  ^pulsion  ^om  the  house : 

The  law  and  usage  of  parliament  has  vested 
in  th^  house  of  cominons  an  undoubted  fight 
to  expel  from  tJicir  own  body,  by  their  solenu) 
resolution,  any  person  who,  from  being  guiHy  . 


ci  Mme  infaiHoud  trime^  or  corrupt  or  scandal-      ^^*  ^ 
ousJcoBduct,  has  rendered  bimseif  lanwinrdiy  of 

his  seat  in  parliament  (a). 

.  ■ '         .  '  » 

It  becMMs  a  qaestuHi)  whether  such  rote  of 
etpiditiatr  doei^  w  does  not^  ^sqiialify  the  per- 
sM  €xp«ned,  from  bdtig  again  elected. 

In  the  case  of  King^s  Lynn^    6th  March,  i7joiim.i9t. 
17n»  Mr.JValpole  having  been  expelled,  w^s  •oJ^ctl!^'^ 
agftiB  returned  ibrthe  seat  ifehich  lie  had  vacated  Sft^Sq'SS^ 
by  his  expulsion.    The  house  resolved,  that  he  "^' 
^at  incapable  of  Irving  in  that'parlfament,  and 
ordered  a  new  \vrit. 

In  the  case  of  Middlesex^  17<S9,  the  proceed'^ 
ings  vrere  as  follows ; 

3d  Februarj;.    Mr.  Wilkes  was  expelled  the  S2  Jonm.  its. 
bouse  for  being  the  author  of  a  libel.    At  the 


(n)  Suck  resolutions  iiave  for  fortge  msde  bj  ^im  wImii 

h^  paswd  in  a  vanetv  *  of  secretary    at   war ;    of  JHu 

cfeMt.    liNMCMMofwlMitM  JUchari Spi$ky  l%±  Maitlw 

the  expulsion  of  Mr,  Ji^^H^  1713,  17  Jovip.  ^14^  for  be- 

JStll    b^embcr,    1707*   t5  ing  the  author  of  a  scdndal* 

jMlii.474,l6rMn9  tMc  an-  cmi  apd  fHi^avt  liMf    Sm 

tbor  of  a  blasphemous  book  ;  ulso  }%  Jouro.  7i*  ^^'  ^1?- 

tA^t.fUMft  Widpolt,  I7th  5t^. ;    13  JouiH.  344.;    U 

Jain»ffy,.i7ll,  l7JoGrR.30«  Joiiim.l7l-;  l6.l<nirn.  9^.; 

for  receiving  500  ^lineas,  apd  J  7  Jouro.  97* ;  29  Journ.  7?3, 

taking  a  note  f<^  £t06  tnore,  j&c 
im  account  of  two  contracts 


104  OF  DISaUALIFJCATIONS      ;  [pABT  U 

Sect.  5.      electkm  to  supply  his  vacancy,  he  was  again 
elected  and  returned.  ' 

» 
St  joBxn.  f S8,       1 7th  February.    Upon  such  his  return,  the 

house  resolved,  that  having  been  in  that  session 
expelled  the  house,  he  was  incapable » of  being 
elected  td  serve  in  that*  parliament,  ^nd 
that  his  election  was  void,  and  ordered  a  new 
writ  ... 


<ji  . .  i' 


3f  JovnkSM.       17th  March.  ,  Mr.  PFilkes  having  been  again 

elected  without  opposition,  and  returned,  the 
house  avoided  his  elecdion,  ordering  a  new  writ, 
as  before. 

i  > 

Si  Jowh  S85.      Mr.  Wilkes  was  also  a  third  time  elected  and 

returned. 

14th  April.  Upon  this  latter  return^  the 
house  resolved  that  his  election  and  return 
were  ixull  and  void. 

38  j«iin.3i7.      And,  on  the  15th  April,  Mr.  Luttrcll  haying 

also  been  a  capdidate  at  the  latter  election,  the 
house  resolved,  that  he  ought  to  have  been  r6- 
turned;  and  they  caused  the  return  to  be 
amended  by  the  insertion  of  his  name,  instead , 
of  diat  of  Mr.  Wilkes^  giving  leave  to  petition 
touching  his  election  within  fourteen  days,^  ';*,*    , 


CHAKTI.I  fOU  TAEUAMSNT.  ,1£S 

^th  ApriL     A  petition  wa^  presented  by      ^^t% 
certain  (leehol^exs  Qf  Middles^^t  noticing,  that  3%Svuiuur. 
the  return  had.  been  amended  a&.  above  stated, 
and  nepresenting  th^lt  Mr.  Luttreft  had  not  the 
nvyoritf  of  legal,  vote^;  that  the  ijoajority  of 
fredMildera,  .when  they  voted  for  Mr.  Wilkes^ 
did  liot  roean  to  thro^T  aw^y  their  votes,  or  tp 
wave  theii*  ;right  *  of  i-epresentation ;  and  that 
diey  wQuld  not  hav^  chosen  to  be  repr/^ented 
by  Mt,  :Zaif /re Af,  and  praying  to  be  heard  ,by 
tlteir  coun^l  against:  the  election  and  returo. 
The  house  fixed  a  day  for  hearing  the  inatt^r  \h\d. 
of  this  petition, ''  so  far  as  it  related  to  the  elec- 
tion of  Mr.  iii//re///' ~ 

On  the  8th  May,  it  was  heard,  and  it  appieared  ^  Jovra.  4St. 
that  the  numbers  upon  the  poU  werej '  for  Mr, 
fFUkeSj  1143;  and  for  Mr.  Luttrell,  996. 

■  ■    '"  •    •   ■-  •...'■ 

After  the  hearing,  the  house  revived,  that 
Mr.  Zuttrell  waa  di^y  elected* 

* 

: "^Die  house  afterwards  considered  their  resolu- 
tion of  the  17tii  February^  above  mentioned,  as 
unfit  to  remain  upon  their  journals ;« ^nd  by  a  is  Jmui.  trr. 
resolution  of  the  Sd  May,  1782,  ordered  it  to  b^ 
e±punged  f'  as;  being  subversive  of  the  rights 
of  the  -whole  body  of  electors  of  this  king- 
doiji/* 
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Sect  5.  This  latter  resolutioti  must  he  if^fded  as 


KoiidKRaf  4ec\aaitkg  that  no  iidiereiit  diMuaiificatioii  ia 
tioBcra^  'Created  by  expulsion  from  the  house,  inde- 
pendent of  tfie  cause  of  that  expulsion,  whicii 
may,  or  may  not,  operate  to  disqualify  in  fu* 
-ture,  according  to  its  nature.  Hence,  aUlimigh 
^it  is  in  die  discretion  of  the  house  to  expel,  and 
to  repeat  their  expulsion  if  th^  think  it  expe- 
dient so  to  do,  yet  the  la^r  does  not  preclude 
the  electors  from  electing  and  retwrnin^  the 
person  expelled,  if  they  shall  think  him  wor^y 
of  their 


Sacxioit  6.     Of  ditgualffication  by  roasonqf  briberjf  or 
^ireaihfg,  at  what  elections,  and  against  what  ftnonM 
operating. 

THE  law  respecting  the  offences  of  bribery 
4Bd  treating,  forms  one  of  the  most  impoitant 
branches  of  the  election  code.  The  wiijbct  in* 
volves  not  only  the  case  of  the  elected,  but  that 
^Ihe  electors,  and  «iiso,  hf  reason  of  a  Mcent 
<^rovisicm  of  the  'legisUrture,  that  of  r&ifd  per- 
'ffORs ;  upon  which  account  it  wttl  beiaomrenieiit, 
m  order  to  arroid  Tepetitien,  to  seseive  ifae  maoe 
«minute  examinaticm  cf  thene  offences  iprskdsft- 
^tinct  and  separate  imj^iry,  shemng  inly  Mt  pni* 
sent  how  f^x  a  substantiated  charge  of  this  aa« 
ture  operates  as  a  disqualification  for  parlia* 
ment. 


It 
u 


Bribwy,  from  the  catlkst  time,  by  the  usage 
tif  pdfthatnetit,  was  st  giMmd  of  drsqualificttimi. 
Wkittlwke  says,  tlie  law  *^  forbids  wlfcitatiottS,  ^' 
•*  teftntigs,  or  gratifying  t)f  ^beriffsy  bead  officers, 
"  or  vfdiers,  by  tmy  person;  or  givteg  tnoncyor  ^^* 
«  vewatfds  (it  wtntt^  well  if  it  *xtende#  to  driiik 
**  and  ffitertainmetots)  to  frerfioWcn  or  inhabi- 
**  tanflts,  to  obtain  tbeir  suffrages,  or  to  procure 
one  to  be  elected ;  and  in  such  eases,  pro6f 
being  made  thereof  in  in  the  committee  of 
|irt¥ito|ges,  nd  by  tkem  repwMd  to  the  4il)use 
4»f  tMfittiCM,  a  member  obtwimig  1m  Mectkm 
by  sudi  ttodue  and  usiiivwtliy  niMmsi^  will  be 
"  thrown  out  with  disgrace,  and  the  elediM  «|* 
^*  judged  void/* 

Fnim  die^QQfi«ifaeiit  ^>oettrt«nce  of  ^oases  of 
bribery,  wkil  afttR*  the  SmtoratMii,  <^e  hoUM 
had  not  tiU  dien  ii^;arddd  diem  in  the  serious 
ifglit  oi  which  diey  afterwasrds  did.  Jn  the'dstM 
^  Tkomas  Lmig€,  member  i^r  WeHhuryj  lOth  i  Jown-ns. 
May,  1571X«)>  who  had  paid  four  pounds  for  his 


(a)  *H>e  «n t^  in  tke  Jour-  o|>cii  court  confessed,  that  he 

nail  nuifi^    "  iForasmiich  as  ^^m  w^ito  ^lUhMiff  Gmkm4f^ 

Tkomms    Idn^gt,     geutleman^  JB^yoroftkesaidtoMAof^fls^- 

feianrncd  one  of  H)e  burgesses  W^ianduotoiMie— «—- -ffTa//^ 

'for  ihe  JboTDUih  of  U^cttbm^^  of  ihe  eame  town,  ^  suni  ^  of 

IB  Ibe  county  of  tVilUkive,  ibur  pootuls  lor  ihat  |>laoe  of 

Sbt  this  iiroieat  parliamoot,  -room  and  boiQ^»4hiip ;  it  is 

JicA^g4i  Y^'Q^  Mopk^^nAo,  and  •rderod,  ^  this  •iiottse»  4liat 

of'snasll  C4DacUy<to  serve  in  tk/twmAAmikBn^GBriMmli^w$(i 

that  plft^e,  bath  this  day  in  the  said  — —  WatU^  shall  im- 
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Sectg.^  burge$s*ship,  it  does  not  ^pear  that  the  house 
^  in  any  way  reprehended  his  conducti  in  liaving 
so  done ;  their  principal  anxiety  seems  to  have 
been,  to  provide  for  his  indemnity.  They  or« 
dered  the  restoration  of  liis  money,  by  the  per- 
ions  to  whom  he  had  given  it,  and  tliat  he  should 
be  discharged  as  against  such  persons,  from  any 
bonds  he  might  have  entered  into,  with  a  vievr 
to  his  election. 

•    .  » 

They,  however,  *tnarked  their  displeasure 
against  the  oc^rpOration  or  inhabit^ts  of  fVest^ 
bury,  by  imposing  upon  them  a  fine  of  twenty 
pounds. 

Bribery  at  elections  by  degrees  becoming  more 
prevalent,  and  assuming  a  more  inveberate  cha* 
racter,  in  proportion  as  a  seat  in  parliament  be- 
.  came  an  object  of  ambition  and  competition ; 
and  amongst  other  practices,  there  growing  up 
also  that  (which  JVhittlocke  alludes  to)  of  giv- 


mediately  repay  unto  the  said  cutors    and     adraiiustraton, 

Tkomat  Longe  the  said  sum  shall  be  discharged  against  the 

of  four  pounds ;  and  also  that  said   Anthony    GarUmde  and 

a  line  of  twenty  pounds  be  by  — ^  IFatti,  their  heirs,  execu<»' 

this  house  assessed  upon  the  tors,  and  administrators,  of 

corporationH>r  inhabitants  of  and  for  all  bonds  made  by 

the  said  town  of  Wtitbury^  to  the  said  Thomai  Ltmge^  to  aiij 

t]iaquee&*8  majesty^s  use,  for  persoir  or  persons,  touching 

their  said  kwd  and  slander-  the  discharge  of  the  exercise 

ous  attempt;   and  that  the  of  the  said  room  or  place  of 

•aid  Thamoi  Ltmge^  his  exo^  burgess-ship,  in  anywise." 


CM  At.  Vt]  FOTL  fABZlAUMHT.    ^  Iflft 

mg  entertaiiuBentf  to  efeetors^  at  a  vast  e^cj^cfe      ^^  ^ 
to  tbe^  candidates,  t^  h^ose  con^dered   the. 
niacUef  as  caUingfor  their  Boknm  interfi^ren^e^ 

Aoconlingly,  on  the   ad  April,  1677,  they  H^J™-*^^- 
pnaed  a  resolution  («)  declaratoqr  of  the  law  Resolution  of 
(fdnch  was  made  a  standing  order  ott  the  flUt  commons 
Ootobeir,  1678),  by  whicii  resolution,  if  any  *SJ.""' 
person  thereafter  to  be  elected  for  any  placei 


(a)   iM»lv«li  ''  That   if  tay  promiir,  obligation,  or 

aaj  persim  hereaflcr  to   be  epf afement,  to  do  the  samej^ 

dectra  into  a  place  fbr  to  sit  either  to  any  such  p^on  or 

aad  HTfQ  in  liie  house  of  coot-  ptsons  in  pftrticnlar,  or  to  any 

aons  for  any  cpuntYt  city,  such  county,  ci^,  town,  port, 

town,  pott,  or  borou^,  after  or  bbrough,  in  general,  or  toi 

the  teste  or  the  issuing  out  of  or  for  the  use  aail  beneSt  of 

the  writ  or  writs  of  election,  them,  or  any  of  them ;  every 

upon  the  calling  or  summon-  such  entertainment,  present, 

ij^  of  sngr  |or)Mt«it  hcBQuf-  i^t,  reward,  ftom^^fBTigBL' 

ter ;  or,  afijDer  anv  such  j^ace  tion,  or  engagemCftat,  is  by  £is 

kMuet  vacknt  faeitttfter  in  hoti^  decntml  16  b^  bribery  $ 

thatiiiieof  poriiaineiit,shfiU  hyi  aod  sucb  entirtainment,  yire^ 

himaelfior  byany  otheronhis  sent,   gift,  reward,  promise^ 

bdudf,  or  at  his  chaiiE^,  at  obligation,  or  tfngttgeftnent,b^ 

aiy  (sme  befoi^  the  day  of  his  ing  duly  proved,  is,  and  shall 

election,  give  any  person  or  be  a  sufficient  ground,  cause, 

penoiis  hsving  voice  is  any  and  raalt^,  to  nMt^  iveiy 

ndi  ekctiOB^  any  meat  or.  such  ejection  void,  as  to  the 

drink,  exceeding  in  die  true  person  so  oftendin^;  aiid  to 

viliie  ten  pounds  in  the  whole,  rendtr  Ibi  pefi^n  'tc  ^t6!Ud 

in  any  place  or  places  but  in  incapable  to  sit  in  parliament 

his  own    dwelling-house    or  by  such  election ;  and  hereof 

hahilitiwi,  bekng  the  UMial  the  coa»nittee    of  elections 

place  «of  his  abode  for    six  mid  privileges  is  appoinledfto 

Mmitt  kut  past;   or  shall,  H^  especial  notice  and  oare^ 

hetet  sacb  ekdioii  be  made  aad  to  act  and  detenaine  «iat- 

and  declared,  make  any  other  ters  coming  before  thqm, 

present,  gift,  or  reward,  or  cordiogly/' 
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^^^  shduW,  after  the  teste  of  the  writ,  or  after  the  va- 
cancy^  and  before  the  election,  give  any  elector 
or  electors,  any  meat  or  drhik  exceeding  in  va^ 
lue  ten  pounds,  except  in  the  dwelling-house 
of  such  person,  being  the  usual  place  of  his 
abode  for  six  months  last  past ;  or  should  before 
such  election  be  made  and  declared,  make  any 
other  present,  gift,  or  reward,  or  any  promise, 
obligation,  or  engagement  to  do  the  same^  either 
to  any  elector  or  electors  in  particular,  or  to 
any  such  place  in  general ;  it  was  declared  to  be 
bribeiy,  aqd  a  sufficient  ground  to  make  the 
election  void  as  to  the  person  offending,  and  to 
render  him  incapable  to  sit  in  parliament  by 
siich  election. 

In  the  year  1669 j  and  from  thenceforwards, 
it  was  frequently  in  contemplation  (a)  to  make 
some  provision  by  the  statute  law  for  the  pre* 
vention  of  bribery  and  treating ;  but  no  act  to 
this  effect  passed,  until  the  stat.  of  7  WilL  3.  c  4.  • 
(generally  known  by  the  appellation  of  the  treat- 
ing act),  and  which  was  evidently  framed  upon 
the  above  resolution. 


(a)  Bills  of  the  nature  of  passed  but  had  severally  fiulw 

tfae  ^at.  7  Will.  3.  c.  4.  had  ed.    See  9  Journ.  lOCk  lOik' 

fiom    time    to     time     been  S51. 374.3a3«3S5.650«659. 

brought  into  the  house,  from  6^7.     10  iourn.  2^2^  274«    ' 
the  year  I669  until  that  act 


CflAFv  VI_.]  FOR  PAELIAKSITT* 


ISI 


Treating  beyond  a  certain  amount,  and  except 
in  the  house  of  the  candidate,  had  been  already 
f<^idden ;  this  statute  (a), carrying  the  pre-exist-* 


Scet  6. 
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(a)  The  stot.  7  Will.  3.  c.  4. 
Jm  act  to  prevent  charge 
and  expence  in  elections  of 
members  to  serve  in  parlia- 
menXm 

**  Whereas  grievous  com- 
plaints arc  made,  and  ina- 
■ifestly  appear  to  be  cruci 
in  the  kingdom^  of  undue 
eleetkyils  of  members  to 
parliament,  by  excessivei 
and  exorbitant  eXpences, 
contrary  to  the  laws,  and 
in  violation  of  the  freedom 
due  to  the  election  of  re- 
presentatives for  the  com- 
mons of  England  io  parlia^ 
mcnt,  to  the  great  ^'scandal, 
of  the  kingdom,  dishonbtir- . 
able,  and  may  i)e  destruc- 
dve  to  the  constitution  of 
parliaments:'*  **  Wherefore, 
for  xenacdy  therein, and  that 
all  elections  of  members  to 
parliament  may  be  hereafter 
freely  and  indi&rcntly  made 
without  charge  or  expence ; 
Be  it  enacted  and  declared, 
by  our  sovereign  lord  the 
king*s  most  excellent  ma- 
jesty, by  and  with  the  ad- 
vice and  consent  of  thclords 
spiritual  and  temporal,  and 
commons,  in  this  present 
parliament  assembled,  and 
by  the  authority  of  the 
same,  that  no  person  or  per- 
sons hereafter  to  be  elected 


**  to  serve  in  parliament  fbr 
**  any  county,  city,  town,  Ikk 
*'  rough,  port,  or  pla^cy  with- 
*'  in  the  kingdom  of  England^ 
^*  domioioiiof  fF(i2r#,  or  toim  > 
**  of  Berwick-upoH'Tweed,  af- . 
"  ter  the  teste  of  the  writ  <rf 
"  Mimmons  to  pikrliament^  or 
*'  after  the  teste,  or  the  issu- 
•*  ing  out'  or"  or^erhig-of  die 
''  wri^   Qi;;wi;its  ^  ^h6<;ti<>l!i: 
**  upon  the  calling  or  sum* 
''  moning  of  any  parliament 
*'  hereafter,  of  after  any  such 
''place  becomes  vac^t  hcrp-. 
'^  after^  in   ihe   dme  of  this 
"  present  or  of  any  other  par- . 
'^  fiament,  shall  or  do  hcji|eaf-'. 
"  ter,  by  himself  or  tHcra- 
*' selves,  or    by    any    other. 
**  ways  or  means,  on  his  or 
"  their  behalf,  or  at  his  or 
'^  their  charge,  before  his  or 
"  their   election  to  serve  in 
*'  parliament  for  any  county, 
"  city,  town,  borough,  port, 
"  or  place,  within  the  king-. 
''  dom  of  England,  dominion 
**^  of  Wales,  or  town  of  Ber- 
"  wck^uponrTv:cedf     directly 
"  or  indirectiy  give,  present, 
"  or  allow  to  any  person  qc 
**  persons,    having   voice    or 
*'  vote  in  such  election,  any 
^*  money,  meat,  drink,  cntcr- 
"  tainmcnt,  or  provision,  or . 
"  make  any  present,  gift,  r^ 
'^  wiEird,  or  entertainment,  or 


■'» 


*  -;■ 


K  2    . 


isi 


"^^^^W^  ^P# 


No  cindidate, 
after  the  test  clr 
tbewritof 
wxammSf  nor 
after  the  tttt 
issnift^  oat^  or 
ordenng  writ 
of  election,  nor 
after  place  be- 
comes Taouity 
to  treatcleo- 
tonyBorto 
nake  presents 
or  promises, 
te.  to  electors 
in  particnlar, 
nor  to  place 
in  moral,  IB 
order  to  be 
clected^orfor 
WmgdMted. 


OP  AUftVALIVlCATIODIS      it^AIIT  U 

vug  tile  ^UqimlificatiMi  oonwqueat  upon  t^e 
violatKHt  of  the  Itw;  enacts  (ia  sulmtaiio^)  that 
no  person  or  persons  thereafter  to  be  elected  for 
any  place  in  England  or  WaleSj  or  for  Bcrufick" 
upKin^Tme€d^  siiter  the  teste  of  the  writ  of  sum- 
mons to  parliament,  or  after  the  teste  or  issuing 
OMt^  OF  ordering  of  the  writ  or  writs  of  electioB, 
upon  the  calling  or  summoning  of  any  parlis^ 
menti  or  after  any  such  place  becomes  itacant 
dunog  any  parliament,  shaU»  by  Unvself  or 
themwlves,  or  by  any  other  ways  or  means  on 


'^  shidl^  atsny  ttkne  heriMlUsr^ 
**  malce  %iy  promise,  ai;iee*, 
^  menty  bbUgationy  or  en- 
**  ipgemei^t,  to  (^ve  or  allow 
''atij!  tnoney,  meat,  drink, 
^  provision',  present,  reward, 
'*  or  entertainment,  to  or  for 
*^  any  tuck  person  or  persons 
^  in  particular,  or  to  any 
**tttCh  county,  city,  town, 
'^  tM>rough,  port,  or  place  in 
**  general,  br  to  or  for  the 
^  use,  adTantafe.  benefit,  em* 
**  plojrment,  profit,  or  prefer* 
^'  meat,  of  any  such  person  o^ 
*'  persons,  place  or  places^  in 
"^rder  to  be  elected,  or  for 
**  being  elected,  to  serve  in 
'*  parliament  for  sttcb  county, . 
'*  city,  borough,  towt^  port, 
''-or  place.*^ 

€  !2*  "  And  it  is  hereby  fur- 
^  Uier,  enacted  and  declared, 
*^  that  eveiy  person  and  per- 
**  eoxis  so  ^yingi  presenting, 


or  allowikig,  making^  |^r6» 
misingy.or  enga^f^  dpin^. 
aQting,  or  proceeding,  shall . 
be,  and  are  hereby  declared . 
and  enacted,  disabled  and 
incapacitated,   u|^n    such 
election,  to  serye  in  p^rlia*. 
'  ment  for  such  county,  city^ 
'  town,    borpug^,    po'it»   or 

*  place;  and  that  such  per- 
'  son  or    persons    shall    I^q  . 

*  deemed  and  taken,  and  are 

*  hereby  declared  and  enact « 
'  ed  to  be  ideemed  and  taken^. 

*  no  members  in  parliament^ 

*  and  shall  not  act,  sit,  or. 
'  have  any  vote,  or  place  in: 
'  parliament,  but  shall  be  an(i 
'  are  hereby  declared  and  cUo 

acted  to  be,  to  all  infentst. 

*  constructions,^     and    pui>k 

*  poses,  as  if  they  had  w^ 
'  never  returned  oi  elected. 

members    for   the   parHui*. 
ment/* 


his  of  Ihtfir  btbalfi  df  at  hi^ of  tibetr jdkftrgf^  be-  ttstti. 
fore  hto  or  their  dectiooi  to  tcnre  4n  parBamttttI  ^'■^W 
for  >il]iy  sttch  phxse,  iBliBctiy  or  nrflMlctly  give^ 
pi'eseiit,  or  dlow;  to  an^  {leMon  or  pekaohn  har* 
hig  voice  or  vote  in  tuck  etecticM,  anytiofiey^ 
meat,  drink,  entertainitieiit,  or  provitiM^  jar 
make  ^^prtBtntj  l^fty  reidird^  or  <iitertai^ 
tnent,  nor  ^bttll  maki^  feny  |n[<ofniMi,  agrbeam^ 
oMigationj  or  ^gajgetttot  m  to  do^  to  any  sHoli 
person  ^r  persons  in  particular/  nor  to  any  biiMA 
place  in  general,  nor  to  or  for  the  use,  advan* 
tige^  h&tidtfti,  tmpUfymentf  profit,  or  pieftrmtoit, 
of  any  iMieh  penen  ot  |>ersons^  place  or  t>lace% 
la  ard9r  taJkt  eUcted^  ka  Jot  bting  4Mtidi  to 
serve  ill  ^aittttmedt  for  suoh  ^lace^ 

By  §  S.  of  the  same  statute,  persons  offending  pmmm  af^ 
are  dcadared  to  be  disabled  and  ineaMCttiited  ahiHiqpMi 
njxm  such  election,  to  scrvb  ill  paiHannrtit  fyt  loMrvcfor 
sDch  place,  ind  are  to  be  deemed  and  ttifm  tQ  u^ttuSa^ 
besio  members  in  parliament,  and  are  declared  to  ^'^"''"■'^^ 
bo  .to  all  intents  and  pur(K)fie8  aa.  if  tbfyjbtti 
nevtfr  faton.  elected* 

.  Tbe  resdiition.  of  the  house,  .an4  the  a^ctof 
pMiiMnpH^^ ,  above :  m^ntione^  wci«-  steward* 
ftiUowed  by  the  Mfttute,  ^9  G.^ie,,c  a4k 
(fixfiaSosd  audr  at««iidfl4  bjr,it^  i)  <3eo»  A' 
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5^5^     .dbe-sfeBtute:o£  2  Geo.  iti  c  84.  (commonly 

(f)ftw^,    jbeeme^  Alip  f ibribeiy  act),  fafter  ititrodacmg  cqr* 

!dlt.)        '    ^taitbre^iiliiitiotis  to  be  observed  at  eljectipns^  ia 

4mi^t  to  keep  tfaem  free. ;  from  the  Qontsuuina* 

* 

ise$  i  r.  if  the  ,tion  o£  l^^ibery,  imposes  a  penalty  .upon  tbe  <>f* 

£^n9e9  thejr^p  desQnbpQ ;  biut  -  in  dealing  with 
^tem^yfionc^,  ^;i4o|B9:nQt  speeificajly  aim  at  th(e 
pkcjMiijOm'th/^jtha^  thi^t  they,  ii|  common  with 
imy^ojther  perfi«nsi  may.  ia^uii^I^^^ pecuniary,  pc;-. 
aritie^-pf^b^^i^t*  :',  >i::      ..; 


*  *      •      t      '  *  4 


. : ;  ;Wdth:  Teqpec V to  'djsqualifioaikion^  tiifc  lan^  con- 
:timied  as  ifeatopd  upon^he  passing  6£  thensta^ 
tote  7  Wiil.  Si -c; 4;  until  very  recently,  w^hen  it 

• 

was  somewhat  extended,,  and  fortified  by-  the 
provisions  of  another  act  of  parliament 

■'■I  •  ■  ■  .  'r,  .  ■     ' 

r ..  Ml,;.  *>>Hit)vetto  no  dtsqikalification  could  attitehy  un*- 
•  .^ "-.  lecAs  the  act  of  bribery  were  exercised,  either 
.  ?  .  w,  .a  (»i  tdwarm^a  retummg  oflScerjOran  elector:  .there- 
ti^fair'stiil;  howe^^,  inother  case,;  not  less  -pemii- 
hStotis  to  the  purity  of;  ^eli^ciloiis,  which  was  iiot* 
considered  to  be  within  the  reafcblof  th^  law; 
namely,  that  of  bribery  towards  persons  stand« 
ihg'in  neither  of  these  capacitiesi  but  by  their 
personal  eomieetion  with  particuhr  pieces,  hah(^« 
mg  it  in  their  J)6i3irer  to  iiiffuenceJ  tlte^ choice  of 
the  i^pTfesttitativei '  tlie  legislature,  by  the  ^ct 
alluded  to,  that  of  the  49  GeOeS.  c.  11&  ha« 
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contemplated  this  case,  and  aI^O  that  of  making 
public  official  patronage  subservient  tp  election 
purposes,  and  has  brought  them,  within  the  pe- 
nalty of  the  law,  and  in  so  doing  directly  pointa 
at  cases  of  guilt  in  the  elected. 


Scci.^ 


Iliia  statute  (a\  after  reciting  the  expediency 
of  making  further  provisions  for    preventing 


4< 


U 


(i 


(a)  The  ftat  .49  Geo.  3. 
c.  1 18.  •*  An  act  for  better 
iecmHmg  tke  independence  and 
fitrity  ofpmriwmcniy  by  pre- 
-vtntUtgthe  proctrHng  cr  dh- 
**  tammg  cf  seats  in  parUa- 
**  wkemtSyicorrwpf  practices" 

"^^  Whereas  >t  is  e>cpcdient 
**  to  make  further  prerision 
*^  for  preventing  corrupt  prac- 
*'  tioes  in  the  procuring  of 
^elections  ttnd  returns  -  of 
*  members^to  sit  in  the  house 
'*  of  commons ;  and  whereas 
^  the  giving,or  procilnng  to  be 
**  fi^en,  or  promising  to  give 
**  ortopn>caiietotegiven,any 
^  sum  of  money,  gift,  or  rc- 
^  ward,  or  any  ofice,  place, 
^  employment,  or  gratuity,  in 
^  order  to  procure  -the  return 
*'  of  any  member  to  serve  in 
^  parliament,  if  not  given  to 
"  or  for  the  use  of  some  per- 
^  son  having  a  right,  or  claim- 
**  ing  to  hate  a  right  to  act  as 
^  retsrning  oflTiCcf^ior  to  vote 
**  at  such  election,  is  not 
"  briberywithin  the  meaning 
"  of  an  act '  passed  in  the  so 
**  coad  year  of  king  George 


<i 


u 


u 


*'  the  second,  intituled^  Jm' 
*'  act  for  the  more  tjftetnal 
*'  preventing  bribery  and  cot' 
'^  rupticm  in  the  election  of 
**  members  to  serve  in  parUa*' 
minty  but  such  gifts,  or  pro* 
mises,  are  contrary  to  the' 
ancient  usage,  right,  and' 
'*  freedom  of  elections,  aixl 
'*  contrary  to-  the ,  laws  and 
'*  coastit^tton  of  this  realm ; 
^'  Be  it  declared  and  enacted, 
^*  by  the  king's  most  excels 
''lent  majesty,  by  and  with 
''  the  advice  and  consent  of 
"  the  lords  spiirttuai  and.tem^ 
*^  poral,  and  commons,  in  tfait 
^  present  parliament  assem*^ 
^  bled,  and  by  the  authority 
''  of  the  suae.  That  if  anr* 
'*  person  or  persons  shall, 
''  from  and  after  the  passing 
'^  of  this  act,  either  by  him* 
*'  self,  herself,  or  themselvet, 
''or  by  any  other,  person  or 
<*  persons  for  or  on  his»  her,  or 
'^  thcirjbehalf,  give»  or  cause 
^.  to  be  given,  directly  or  in- 
*\  directly,  or  promise  or  agree 
'^  to  give  any  sum  of  money, 
^  gift,  or  reward,  _to  any  ptx^ 


m 


OF  nrsavAMFxcAtiio^s     l[rARri« 


Seet.  91 


.  3 


cCttTupt  pmcfefcte  m  eleotioMi  Md  that  eiitmi 
aets  are  n^t  bribery,  withm  tlie  »tetute  of  s 
Oe(%  3.  c.  S4<  but  that  they  ^ate  contrary  to  the 


**  son  or  persons,  upoa  anjD 
^^  engagement,  contract,  or 
**  agreement,  that  such  per- 

**  whq|ie  use,  or  on  whbse  be- 
^'&itlf,  9<i6li  tfa  f)r'pf«MM 
*^  shall  be  made,  shall  by  him- 
**  self,  herself,  or  themselves, 
<*  <ir  by  .MMjr  0thi!r  fMrsoa^r 
^^.wttmrnM  wbats^aver^  at  iiis, 
<^  Wr,  or  Ibair  solkUaii^* 
*^lpeqlMit,  or  oopuDa  wtt  {pro- 
'^Mva,  or  eadettrovf  to  f^e- 
^^core,  tln^'CeliMrikof  tnyyer* 
'^•m  t>  Mtftt  in  parliamavt 
^'  iv  ai^  county^  stewartry, 
M  «ky,  town*  boriMigb»  ciiK|iie 
^^  parW  or  platet  every  pereon 
'^  i»  bsvmg  ^glveaor  prosatstd 
M  te  give,  tf  act  Mtunied  h«'r 
*^  self  to  pariiamaUt  for  such 
**  coiiilty»  stewarliy,  city, 
^  tomi)  baorofligh,  cinque  port, 
*^ar'  placti'  dball,  ibr ,  every 
Hvodi  giftar  proamet  forfeit 
^'thft  auA  af  one  thousand 
^poutids,  to  be  recovered  in 
Haach  laaalier  as  is  kerein>» 
Vi  after  paovided,  with  respect 
^  to  tbe  som  of  fita  huadred 
vpaunds;  aad  avwy  such 
H  person  so  returaed»  and  so 
^iiaving  givta^  or  to  bavtng 
^  paomiied  to  jive»  orknow^ 
^  lag.  flf  mkfk  coaaeatt^g  to 
^  swh  giltBarpronusee,  upon 
^  any  sach  eng^gennen^  cmh 
**  tract,  «r  agraementy  shall 
^^m  eai  »  hmkf  dadacfd 


^  and  cnaclii  Ust  taa^  ^^MOikd 
'^  and  incapacitated  to  serve 
^'  in  that  parliament,  for  such 

''caaaQT,  ^tfw^r^py,  p^ey, 
^'  town,l)otou^h,ctnqycport^ 
<*  Of  plaeiei  ittil  tftat  ^im»  jpei^ 
"  son  9hall  be  deemed  and 
*'  taken,  and  is  hereby  de* 
'^  tlared  aqd  ennated-  jta  be 
"  d^med  aa4  t^lieny  to.liq  iq 
'<  aiember  of  parUMaaalt.awl 
''  emc^i  to  bepK^^  UHwIs^ 
*'  coii9truciionsvaa4pwiiaMa« 
**  alif  ha  had  never  ^tMlt* 
^^  turned  or  Htcladit  m^ahtr' 
'<  ia  parliameat;  ^i4./anv 
**  penon  or  persons  mh»  tkaU' 
**  receive  or  accefi  of,  lufUm-* 
'^  selfi  herself^  ar  thfinaeliitSk 
'^  or  by  any  olliar  paUM  or 
'*  persons  in  trust  fat oria Iha^ 
^^  use,  or  on  the  behalf  of  hisi^ 
*'  her,  or  them)  any  ftucb  sttia 
of  money,  gift,  or  revavd, 
or  any  t&ich  promise  upoa 
**  any  such  cn^ageaieat,  coi^ 
**>  tract,  or  agreement,  shall 
*^  forfeii  to  hta  XBMJUf^iy  the  ir»* 
¥  kie  and  amaufil  of  sucli  sum 
'^  of  maaey,  gift,  or  lewajrd, 
^^  over  and  abova  |he  snai  of 
'^  £ve  kundiad  pounds,  whiclt 
"  said  sum  of  five  hundrr^ 
^poands  he»  sha^  or  my; 
^  shall  forfeit  to  a^y  peiapii 
^  who  shall  SU1D  fpr  the  same, 
^  to  be  recovered  with  s«ch 
'^  costs  of  suit,  by  action  of 
^  debt|  biUt  plaint»  or  infpr* 


It 
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^pciCAt  usage,  right,  and  freedom  of  elections^ 
aad  contrary  to  the  laws  and  constitution  of 


'*  matioiiy  in  any  of  his  majes- 

"  tv^s   courts    of   record    at 

"  it^estmi»9t€ry  if  the  offence 

**'  be  committed  in  that  part  of 

"  the  unittd  kingdom  called 

**  England  and  Wales  ;  and  in 

'*  any  of  his  majcscy*^  courts 

**  of  record  at  Duhtin^  if  the 

**  offence   be   committed    in 

"  Irdandj  wherein  respcctivc- 

**  ly  no  essoign  or  wager  of 

"  law,  or  more  than  one  im- 

^  parlace  shall  be  allowed  ; 

**  and  if  the  offence  be  com* 

**  mitled  in  Scotland,  then  to 

^  be  recovered,  with  full  costs 

**  of  suit,  by  summaw  action 

**  or    complaint    ben>Te    the 

"  court  of  session,  or  by  pro- 

**  secution  before  the  court  of 

•*  jnsticiary  there." 

1 2.  **  Provided  always, and 
•*  be  it  further  enacted,  That 
^  nothing  in  thb  act  contain- 
••  ed  shaU  extend,  or  be  con- 
••  strued  to  extend,  to  any 
^  money  paid,  or  agreed  to 
••  be  paid,  to  or  by  any  per- 
•*  son,  for  any  legal  cxpence 
"  bond  jidt  incurred  at  or 
^  concerning  any  election.** 
§  3.  "  And  be  it  further 
enacted.  That  if  any  person 
or  persons  shall,  from  and 
after  the  passing  of  this  act, 
by  himself,  herself,  or  thcra- 
•■  selves,  or  ^y  any  other  per- 
'*  son  or  persons,  for  or  en  his, 
"  her,  or  their  behalf,  give,  or 
^'  pro^lit«  to  be  given,  or  pro* 


4< 


•« 


"  mise  to  give  or  procnre  to 
"  be  given,  any  office,  place, 
"  or  employment,  to  any  per- 
**  son  or  persons  whatsoever, 
"  upon  any  express  contract 
**  or  agreement  that  such  pcr- 
'^  son  or  persons,  to  whom,  or 
''  to  whose  use,  or  on  whose 
''  behalf,  such  gift  or  promise 
**  shall  be  made,   shall,   by 
'^  himself,   herself,  or  them- 
•'  selves,  or  by  any  other  per- 
**  son  or  persons,  at  his,  her, 
'*  or  their  solicitation,  request, 
'*  or  commajid,  procure,   or 
*'*'  endeavour  to  procure,  the 
'*  return  of  any  person  to  serve 
**  in  parliament  for  any  cogn- 
"  ty,  stewartry,  city,    towUn 
"  borough,  cinque   port,  or 
**  place,   such   person  so  rc- 
"  turned,  and  so  having  given 
**  or  procured  to  be  given,  or 
^  so  having  promisc^d  to  gjve 
**  or  procure  to  be  given,  or 
^  knowing  of  and  consenting 
"  to  such  gift  or  promise,  np- 
"  on  any  such  express  con* 
tractor  agreement,  shall  be, 
and  is  hereby  declared  and 
''^enacted  to  be,  disabled  ana 
''  incapacitated  to  serve    in 
^'  that   parliament  for   such 
"  county,     stewartry,     city, 
^  town,  borough,  cinque  port^ 
"  or  place,  and  that  such  per- 
''  son   shall  be  deemed  and 
"  taken,  and  is  hereby    dc» 
*'^  clared    and  enacted  to  bo 
^'  deemed  and  takcn^  to  be  no 
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this  realm;    hi  substance  declares  and  enacts, 
that  if  any  person  or  persons  shall  give,  or  cause 
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'Vxncmbcr  of  parliameut*  and 
enacted  to  be,  to  all  intents, 
constructions,  and  purposes, 
"  as  if  he  had  never  been  rt- 
'*  turned  or  elected  a  member 
in  parliament ;  and  any  per* 
son  who  shall  receive  or 
accept  of,  by  himself,  her- 
self, or  themselves,  or  by 
any  other  person  or  persons, 
"  in  trust  for,  or  to  the  use 
*[  or  on  the  behalf  of  such 
**  persons,  any  such  office, 
**  place,  or  employment,  up- 
*^  on  such  express  contract  or 
*'  agreement, shall  forfeit  suqh 
V  officej  place,  or  employ- 
*'  mcnt,  aiid  be  incapacitated 
*'  for  holding  the  same,  and 
'^  shall  forfeit  the  sum  of  five 
"  hundred  pounds,  which  said 
**  sum  of  five  hundred  pounds 
**  shall  be  recovered  as  is  here- 
"  in  before  enacted ;  and  any 
**  person  holding  any  office 
under  his  majesty ,who  shall 
give  such  office,  appoint* 
mcnt,  or  place,  upon  any 
such  express  contract  or 
"*  agreement,  that  the  person 
**  to  whonu  or  for  whose  use, 
such  office,  appointment,  or 
place,  shall  have  been  ^iven, 
shall  so  procure,  or  endea- 
vour to  procure,  the  return 
of  any  person  to  serve  in 
parliament,  bhall  forfeit  the 
'*  sum ofono  thousand  pounds, 
"  to  be  recovered  in  such 
"  manner  as  is  hercin-b«'fore 
provided." 
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§  -i.  "  And  be  it  further 
enacted.  That  no  person 
shall  be  made  liable  to  any 
forfeiture  or  penalty  by  this 
act  created  or  imposed,  un- 
less some  prosecution,  ac- 
tion, or  suit,  for  the  offence 
committed,  shall  be  ac- 
tually and  legally  com- 
menced against  .such  per- 
son within  the  space  of  two 
years  next  after  such  offence 
against  this  act  shall  bo 
committed,  and  unless  such 
person  shall  be  actually  and 
legally  arrested,  summoned, 
or  otherwise  served  with  any 
original  or  other  writ  or 
process  within  the  same 
space  of  time,  so  as  such 
arrest,  summons,  or  service, 
of  any  original  or  other 
writ  or  process,  shall  not  be 
prevented,  by  such  person 
absconding  or  withdrawing 
out  of  the  jurisdiction  of  the 
court  out  of  which  such 
original  or  other  writ  or 
process  shall  have  issued  ; 
and  in  case  of  any  such  pro« 
secution,su)t,  or  process  as 
aforesaid,  the  same  shall  be 
proceeded  in,  and  carried 
on  without  any  wilful  delay; 
and  that  all  statutes  of  jeo* 
fails,  and  amendments  of 
the  law  whatever,  shall  and 
may  be  construed  to  extend 
to  all  proceedings  in  any 
such  prosecution,  action,  . 
suit."  ■'■'   -   \ 
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to  be  given,  directly  or  indirectly,  pr  promise      s«ct  & 
or  agree  to  give,  any  sum  of  money,  gift,  or  PenoB#^uig 
reward,  to  any  person  or  persQns,  upon  any  en*  ^^^l^lS^t^ 
gagementi  contract,  or  agreement,  that  such  lat-  5wSttopiI!l 
ter  person  or  persons  sh^l,  by  themselves  or  t^*^^^ 
by  others,  procure,  or  endeavour  to  procure,  the  ^^{SwcVo 
return  of  any  person  to  serve  in  parliament  for  5SS*to'JJ!Il^ 
any  place,  every  person  so  having  given  or  pro-  ^^1  ^^^ 
tnised  to  give,  if  not  returned  himself  for  such  C^f^**^ 
place,  shall  forfeit  as  therein ;  and  every  such  »<>  member. 
person  returned^  and  so  having  given  or  so  hav* 
ing  promised  to  give,  or  knowing  of  and  coii- 
senting  to  such  gifts  or  promises  upoii-  any  such 
engagemetit,  contract,  or  agreement,  shall   be 
disabled  and  incapacitajted  to  serve  in  that  par«* 
Kament  for  such  place,  and  shall  be  deemed  and 
taken  to  be  no  member  df  parliament,  and  is 
enacted  to  be  to  all  intents  and  purposes  as  if 
he  had  never  been  returned  or  elected. 


By  §  S.  it  i&  provided,  that  nothing  in  that  act 
shall  extend  to,  or  be  construed  to  extend  to,  pcacST 
any  money  paid,  or  agreed  to  be  paid,  for  any 
legal  e^pence  bond  Jidc  incurred  at  or  concern^ 
ing  any  election.     But  the  question  of,  wliat  are  lSapo9t^r^,% 
or  arc  not  legal  cxpences,  is  left  undefined.         mi  7Vm(uv.) 


§3.  Imposes  a  penalty  upon  persons  giving,  ferumgpv^ 
or  procnrinjB^  to  be  given,  or  promising  so  to  or  proini»mg. 
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^^e.      cfo,  any  office,  place,  or  employoient^  to  Any 


Arc. Mmex- '  pcTson  or  pehons,  upon  zny  Mpr ess  coiitmct 
i?^m*re,  if  OT  agreement  to  the  same  effect  as  that  bdbre 
ptft^m^,  re-  mentioned;  and  in  like  manner  disables  and  in* 
iS?^  paSteT  capacitates  for  that  parliament  persons  so  giving, 
^i^cSST'  procuring,  or  promising,  or  knowing  and  con- 
SjSSttST  renting  thereto. 

ML 


Ajwimgiiity     Thus,  if  cithi^  the  oiSsnce  of  bribery  at  the 


^^au^N?  common  law,  or  of  treating,  contrary  to  tb^  re^ 
t^  ^^^  solution  of  the  house,  or  to  the  stat.  of  WilL  $« 
Snb^'Iotcfc    or  of  briberj  within  the  statute  of   th«  49 

Gea  3.  c  11&  be  proved  to  have  been  com* 
mitted,  disqualification  is  a  necessary  and  in* 
evitable  coniequence  to  the  guilty  party ;  nor 
in  a  ca^e  of  bribery  of  electors,  will  he  be  per- 
mitted  tQ  i^rade  the  penalty  of  the  law,  by  shew** 
in^  that  ^ier  deducting  all  the  contaminated 
votes,  he  1»b  »tiU  a  majority  that  are  unbribed 
and  legal 

In  the  case  of  Chipptnhamy   S8d  January, 

1691,  sit  Badl  Firebrass,  the  sitting  member,' 

had  60  voces ;  major-general  Talmash,  ^e  losing 

candidate,  had  only  44.   Bribery  was  imputed  ta 

;*;  the  sitting  member ;   but  only  14  of  Ws  votes 

'  were  objected  to,  and  the  objections  to  seven 

were  given  up ;    so  that  deducting  the  other 

aeven,  he  remained  with  a  considerable  ipa- 

jority.    Yet  the  house  resolved,  that  sir  JStf^iiE 

Fire  brass  and  his  agents  had  been  guilty  of 


1^"*. 
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Uibfiy,  Ui  cwnt/ftly  j^ocuring  vote^  at  the 
elecliaOft  md-  tii»%  he'was  w>t  duly  elected* 

Thfe  tm  also  considered  to  be  the  kw  in  8Do«s.s9i. 
Ac  rase  of  St.  foesj  whemn  it  was  understood        ° 
oh  botli'  sides,  that  Mr.  Praed  (whose  election 
was  avoided)  must    have  been  declared  duly 
electeid,  if  the  cbmmittee  had  not  thought,  thai 
a  person  who  has  gained  aiiy  votes  by  bribery, 
is  incapable  of -sitting  on  that  election,  al-     ,.  ' 
diongh  he  have  the  voices  of  a  majority  of  uri- 
coitttpted  electors. 

J 

"  •  »  • 

S.  At  what  elections,  and  ag^st  what,  per- 
sons, a  disqualification  by  reason  of  bribery  or 
treating  operates : 

There  can  be  no  doubt  that,  with  regard  te 
the  particular  election,  in  respect  of  which  the 
offence  has  been  committed,  a  person  guilty  of 
bribery  or  treating  is  disqualified  {a). 

•  IP 

<fl)  For  casM  of  bribery  or  gersiall^     12    Jounu    495  •; 

ftcadng,  see  Journals  passhn.  Cor/e  Castle^  12  Jourft.  636!; 

•.  ^  B^mdl^.  9  Jpunb.  397. ;  Great    Grimbf,    U  3  Mm. 

Stockhidge,  10  Joum.  286.;  379-  383. ;  liche^tcr,  I  P^ck. 

WttieH,    10  Jonm.    469. ;  302. ;  BefwicJt,  i  Peck.  401.; 

CiipB€9$hamf  %H4ojBm*  6m.  I  Boitan,  1  Pfeck.  4M.;  Bm^ 

Mjborcueh,  11  Joum.   S99.  ham^  2  Peck.   176.;    J^€$* 

W*.;  \€iomi,t.l9*'9  iMi-  ^,  2Peck.  25S.  1 


« 
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tfl^t  6.  But  with  regard  to  the  re-tte6tiop,  in  conse- 

quence of  the  avoidance  of  the  former  election, 
neither  the  language  of  the  resolution  of  1677, 
nor  that  of  the  act  of  7  Will.  3.  c.  4.  are  expli- 
cit as  to  disqualification.  This  uncertainty  is, 
however,  supplied  by  a  series  of  decided  cases, 
in  which  (with  one  exception  only)  the  follow- 
ing rule  has  been  recognized  and  adopted,  viz.. 
,i«<iwJ^M^  "  *^^^  until  the  seat  in  respect  of  which  the 
or  treating  bribery  or  treating  was  carried  on,  has  been  ef- 
sttocii  upon  fectually  filled,  the  person  off<^nding  continues 
fowfmitii  the  to  be  disqualified.''  Whether  the  full  extent  of 
cfl^ctuaUy  the  rule  is  comprized  herein,  may  perhaps  be 
^^^  doubtful,  but  thus  much  seems  fully  established 

by  the  following  cases. 

IS Jonni.  145.       Thctfordj  S6th  January,  19th  and  Slst  Feb- 
«3.s«5.«5i.  J,^a^y,  and  2d  March,  1699.      Tlic  election  of 

Mr.  Sloanc  having  been  avoided  for  treating^ 
in  breach  of  the  stat.  7  Will.  3.  c.  4.  he  was 
again  returned  upon  the  re-election. 

Upon  petition  against  the  return,  the  house 
having  (according  to  order)  proceeded  to  take 
into  consideration  tlie  act  of  the  7  Will.  3.  after 
debate  upon  tlie  construction:  thereof,  and  upon 
the  question  being  put,  that  Mr.  Stoane  be  cai^ 
pable  of  serving  in  this  present;  parliament  for 
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tiic    said   borough,    it.  passed   in    the    nega^      ^^M-, 
tive(fl). 


Hindon.  1775,  and  1776.     Tlie  election  of  ge-  i  Doag.  irs. 

177. 

Bcral  Smith  and  Mn  Brand  Hollis  had  been  jsioum.  ii9. 
avoided  for  bribery. .  Greneml  Srri^itk  was  again  27. 7*7°  94. 
returned;   but  upon  a  petition  to   the  house,  *    <>•'«•  *^^. 
founded  upon  his  incapacity  to  sit,  on  account 
of  the  former  bribery,  his  election  was  avoided. 

Kirkcudbright,  1781,  1782.  Mt^  Johnstone  1  Lad.  72. 
having  been  :rel;umed,  was  petijtioned  against  by 
Mr.  GordoHf  wd  upon  the  trial  of  the  petition, 
it  was  resolved  by  the  committee,  that  the  lat-v 
ter  had  the  majority  of  votes,  but  that  he  lirnd 
been  guilty  of  bribery,  and  that  the  electiou 
was  void.  Upon  the  second  election,  JMr.  Gar-* 
don  was  elected  and  returned ;  but  his  election 
was  holden  void  (&). 

Honiton.  1781,  and  1782.     Mr.  Maclcod  be-  sL«d.  i«. 
ing  returned,  was  petitioned  against  upon   the  s8Joiini.49. 
ground  gf^  bribery  only,    Tlie  committee  deter-  ei*. 


(a)  In  the  cases  of  ?For- 
ctstcr^  177 '^9  and  of  Jjp^wic^, 
17B4t  wherein  the  elections  of 
Mr.  Rous,  and  of  Mr.  Cator^ 
kad  been  severally  avoided 
ibr  bribery,  neither  of  these 
persons  became  candidates 
^pon  the  re-electioAB,  lacing 


advised  that,  if  elected^  they 
could  not  retain  their  scats. 
1  Lud.  69. ;  3  Lud.  484. 

(^)  See  an  opinion  of  Mr. 
Wallace^  and  Mr.  MantHeid^ 
then  attorney  and  solicitor 
general,  upon  this  case,  Clif- 
ford, 392  (n.)  F- 
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^^^  ^'     mmed  that  he  was  not  duly  elected ;  and  that 
the  election  was  void  with  respect  to  one  of  the  • 
burgesses. 

4 

Upon  the  ncjir  election,  Mr.  Wilkinson  was 
returned^  but  Mr.'Macleodj  who  again  became 
a  candidate,  petitioned  against  the  return  of 
Mr.  frUkinson.  Upon  the  trial  of  this  petition, 
the  counsel  for  Mr.  fVilkinson  objected  to  Mr. 
Macleod's  going  into  any  evidence  of  his  case, 
contending,  that  his  former  return  having  been 
avoided  for  bribery  at  that  election,  he  was 
therefore  ineli^ble  to  supply  tlie  vacancy. 

The  minutes  of  the  former  cottimittee  were^ 
produced,  and  under  these  circumstances,  tihe 
committee  upon  the  petition  in  question,  re« 
3Lud.i65»      solved,   that   Mr.   Macleod   was    n6t  eligible 
^  to  fill  the  vacancy  occasioned  by  the  said  reso- 

lution. 

3lid.iu.  The  next  case  which  occurred  was  that  oi 

Norwich  J  1787,  the  decision  in  which  is  not  re* 
concileable  with  that  in  any  of  the  other  cases. 

« 

42  Joum.  276.      Upon  the  advancement  of  sir  Harbor d  Hav* 

A  penoD  guilty  ^ord  to  the  peerage,  in  1786,  and  a  consequeat 

'fn^*^    vacancy  for  his  seat,  Mr.  Hobart  and  sit  fho^ 

i^twhose  ^,^^  Beevor  became  candidates,     Mr.  Hohurt 
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was  returned;    sir  Thomas  Beevor  petitioned      Scct.«. 
against  him,  and  amongst  other  matters  there  been  avoided 
were  allegations  of  bribery  and  treating.    On  in  one  mm"  * 
the  trial  of  this  petition,  the  committee  deter-  upontiie re-  ^ 
mined,  that  neither  Mr.  Hobart  nor  sir  Thomas    *^'*^°* 
Beevor  were  duly  elected ;  and  that  the  elec-  , 
tion  was  a  void  election. 

Upon  the  re-election,  Mr.  Hobart  was  again 
returned.  Certain  electors  in  the  interest  of  3  Lad.  455. 
sir  Thomas  Beevor  petitioned  against  this  re- 
turn of  Mr«  Hobartj  setting  forth  the  s^llega- 
tions  of  biibery  and  treating  in  the  former  pe« 
tition,  and  the  resolution  of  the  former  com- 
mittee ;  ^d  stating  his  consequent  incapacity 
to  r^resent  the  said  city  at  any  election  to  fill 
that  vacancy. 

The  minutes  of  the  former  committee  being 
produced,  it  appeared,  that  all  the  charges  of 
the  petition  were  abandoned,  except  those  of 
bribery  and  treating,  in  support  of  which  there 
was  abundant  evidence  (a).  Notwithstanding 
this,  the  second  committee  determined  that  Mr, 
Hobart  was  duly  elected  (i). 


(a)  See  3  Lud.  444,445.  but  it  does  not  appear  tL^ 

{h)  l^r.  Luders  mentions,  they  were  ordered  to  be  «af 

dutt  the  committee,  preyious  tered  upon  the  minutes : 

to  their  dct^miuation,  passed         1.  "  That  it  does  not  apr 

tkc  twiMoUowing  resolutions ;  pear  tp  th«  committee,  frpm 
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8«^^  The  Norwich  case  has  been  since  followed 

by  the  very  important  ones  of  Southwark^ 
1796,  and  those  of  Canterbury^  1796,  and 
1797. 

Clifford,  3.  r9.      Southwarkj  2d  November  and  17th  Deceni- 

ber,  1796.     The  election  of  Mr.  Thelluson  being 
petitioned  against  by  Mr.  Ticrney^  upon  the 
ground  of  bribery  and  treating,  was  holden  to 
be  void ;  the  committee  at  the  same  time  re-  * 
porting  to  the  house  their  resolution  that  it  ap- 

tt  jMHktts.  peared  to  tliem,  ^^  that  at  the  last  election  for 

^  the  borough  of  Southwarkj  George  Wood* 
^^ford  Thellusonj  esq.  did  act  in  violation  of 
*^  the  statute  of  7  Will.  3,  c.  4.  whereby  he  is 
'^  incapacitated  to  serve  in  parliament  upon 
"  such  election/' 

ciiftrd,  131*  Upon  the  second  election,  Mr.  ThellUion  was 
agdn  elected  and  returned,  and  Mr.  Tierney 
again  petitioned  against  his  return,  principally 
upon  the  ground  of  his  incapacity  by  the* 
treating  at  the  former  election  $  upon  which  the 
decision  turned. 


the  minutes,  that  the  last  .  2.  ^  That  the  disqualifica- 
committee  adjudged  the  seat  tioti  by  the  stat.  7  and  8  Will, 
void,  on  the  effect  of  any  other  3.  c.  4,  so  far  as  the  same  re- 
evidence  than  that  of  treat-  late  to  treating,  is  prospective 
in^"*  to  a  future  election/' 
raseed  unanimously.  Negatived.  (See  3  Lud.  500. 
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In  the  trial  of  the  case,  the  whole  of  the      *^*-  ^ 
authorities  were  anxiously  canvassed  on  either 
side,  and  the  committee  determined  that  Mr.  cufford9a4f. 
Thelluson  was  not  duly  elected ;  that  Mr.  ZiVr- 
ney  ought  to  have  been  returned ;  and  that  he 
was  duly  elected. 

Cflw/er i«ry,  1796,  and  1797.  The  election  ib.  353.357. 
of  Mr.  Baker  and  Mr.  Sawbridge  was  avoided, 
upon  the  petition  of  sir  John  Honeywood  and 
Mr.  GippSj  the  allegations  of  the  petition  being 
confined  to  bribery,  treating,  and  corrupt  prac- 
tices. 

Upon  the  second  election,  Mr.  Baker  and  Mr. 
Sawbridge  having  been  again  returned,  their 
election  and  return  was  petitioned  against,  and 
the  committee  decided  against  them;  and  sir 
John  Honeywood  and  Mr.  Gipps  were  seated, 
upon  grounds  analogous  to  those  in  the  Souths 
work  cases. 

The  decision  in  these  latter  cases  collaterally  (Seepaa,pag€ 
agrees  Mrith  the  resolutions  in  the  cases  of  Sea-  ^*^'  ^^'^ 
fordfl7S6;  Coventry,   1803;   ^nd  New  f rind- 
sor^  1 804,  which  will  be  presently  mentioned. 

It  may  be  questionable  further,  whether  the  Qjkwe,whether 
disqualification  at  the  common  law,  or  under  tion  by  bribery 

L  2 
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8«t«.      the  Stat,  of  7  Will.  3-  of  a  person  guilty  of 


or  mating  is  bribery  Of  treating,  is  confined  to  the  particular 
partieiiiiurva^  vacancy,  according  to  the  rule  above  stated? 
thcritmtynot  OT  whether  it  docs  not  enure  with  respect  to 
thatpi^?  the  same  place,  during  the  remainder  of  that 
"^**  parliament  ?  (a) 

iSu m^ti%}     There  is  no  express  authority  either  for  or 

against  this  proposition ;  but  the  language  of 
the  resolution  in  the  Thetford  case,  of  16999 
which  took  place  shortly  after  the  passing  of 
the  statute,  and  therefore  may  be  looked  to  as 
the  contemporaneous  exposition  of  the  ac^ 
went  to  negative    Mr.   Sloane^s    capacity  to 

(a)  In  the  case  of  Stock"  sing   of    the    treating    act, 

bridge^  15th  November,  l6S9>  The  terms  of  the  resolution 

10  Journ.  2SS,  SS7,  when  it  in  lie  case  of  Thetford^  1699, 

had  been  resolved,  that  nei-  {antc^  142.)  which  was  after 

ther  Mr.  Jfcfon^i^gptte, the  sitting  the  passing  that  act,    shew, 

member,  nor  Mr.  Strode^  the  that  this  notion  certainly  then 

petitioner,  were  duly  elected,  prevailed.      And   indeed    it 

and  that  the  election  was  void;  should  seem  that  an  interest 

and  it  appeared  that  both  had  established  in  any  particular 

been  guilty  of  bribery.    The  place  by   corrupt  practices, 

question  was  further  put,  sc-  would    be  equally  likely  to 

^        verally,  with  respect  to  each,  operate  at  any  other  election 

that  he  '^  be  disabled  from  during  the  parliament,  as  up- 

*^  being  elected  a  burgess  to  on  the    immediate  vacancy, 

'*  serve  in  the  present  parlia-  and  in  both  cases,  the  guilty 

*'  ment  for  the  borough    of  person  would   be  alike  unfi( 

"  SiockbridgeJ*      The    reso-  to  represent  such  place.  This 

lution  passed  in  these  terms  is  evidently  the  view  'which 

against  Mr.    Montague^  but  the  legislature  has  taken  of 

as  against  Mr.   Strode,  was  the  subject,   where  it    falls 

negatived,  15S  to  135.    This  within  the  staU  49  Geo.  3. 

cast   was    before    the    pas-  c.  118* 
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serve  In  that  ^^  present  parliament  fox  Hie  said      s«ct.«. 
borough.** 

Under  the  statute  49  Geo.  3.  c.  1 1 8,  the  dis-  DbqnaiiSai^ 

tioa  imder  Um 

qualification  by  reason  of  offences  against  that  490eo.s.e.iii. 
acty  IS  expressly  (by  §  1.  and  S.)  during  that  ingtiwpviiii. 
parliament^  for  such  county,  &c.  &c.  (^«,  ise, 

137.) 

It  may  be  collected  from  the  cases  which  Dismudifiea^ 
have  been  cited,  that  the  same  disqualification  or^^ting 
applies  equally  to  a  person  guilty  of  either  of  SSie* tolfSng 
these  offences,  whether  he  pretends  to  a  liti-  JJSSSISI'* 
gated  seat  as  sitting  member,  or  as  petitioner. 

Therefore,  in  the  case  of  Seqford,  1786,  as  Lad.  no. 
former  election  having  been  avoided,  upon  a 
petition  respecting  the  election  which  took 
place  to  supply  the  vacancy,  the  committee 
held,  that  evidence  of  bribery,  committed  by  one 
pf  the  petitioners,  previous  to  the  former  elec- 
tion, and  applicable  to  that,  was  admissible. 

Moreover,  it  appears  that  a  committee,  the 
parties  in  an  election  case  being  once  before 
them,  will  permit  the  conduct  of  either  a  peti* 
tioner  or  a  sitting  member  to  be  examined  into 
in  this  particular,  even  after  such  party  shall 
have  Felmquished  his  claim  to  be  seated. 
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Sect.  6.  In  th€  case  of  Coventry,  1803,  after  the  pe- 


teated. 


1  Peck.  93. 99.  titioners,  Mr.  Bird  and  Mr.  Moore,  had  closed 
bribery  or  their  case,  the  counsel  for  the  sitting  members, 
fiUeag^nst^  Mr.Jig^rffy^and  Mr.  JBflr/ow,  in  opening  their  s, 
S^n^^Uye  proposed  to  shew,  that  the  petitioners  had  been 
cSSi^rbJ^"  guilty  of  treating.     This  was  objected  to,  on 

the  other  side,  the  petitioners  having  abandoned 
that  part  of  their  case,  in  which  they  claimed 
the  seats.  The  committee  determined,  that  al- 
though the  petitioning  candidates  no  longer 
claimed  the  returp,  the  counsel  for  the  sitting 
members  were  at  liberty  to  bring  evidence  to 
prove  that  the  petitioning  candidates  acted  iii 
violation  of  the  stat.  7  Will.  3.  c.  4. 


s  Feck.  i«r.  So  in  th6  case  of  New  Windsor,  1 804,  where  Mr, 
Sndi  eridenctt  Rcmsbottom  petitioned,  upon  the  grounds  thaft 
H^l^'ti^  ihe  sitting  members  had  been  guilty  of  bribery 
S^^"5f*'  and  treating,  and  that  the  legal  majority  of 
d^Mdbbdld^  votes  was  inTiis  favor;  Mr.  JVilliams,  one  of 
to  be  seated.     ^^  Sitting  members,  abandoning  his  claim  to 

the  seat,  at  the  same  time  insisted  upon  his 
right  to  give  evidence  of  acts  of  bribery  apd 
treating  committed  by  the  petitioner  Mr.  itams- 
b/)ttom ;  the  committee  decided  that  such  evi-r 
dence  in  recrimination  might  be  received;  and 
aftpr  having  determined  as  between  Mr.  JVil^ 
Hams  and  Mr.  Ramsbottom,  that  neither  were 
duly  elected,  and  that  the  election  of  Mr.  /Fi7- 
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liams  was  void,  they  passed  the  following  reso-      ^^^  «• 
lution :  ■ 

"  Resolved,  That  it  appears  to  this  committee, 
that  at  the  laat  election  for  the  borough  of 
New  IVindsorj  in  the  county  of  Berks,  John 
WilliamSj  esq.  hath,  by  his  agents,  committed 
acts  of  bribery  and  treating,  whereby  he  is 
incapacitated  to  serve  in  parliament  upon  such 
election* 

**  That  it  appears  to  tliis  committee,  that  at 
the  last  election  for  the  said  borough,  Richard 
Ramsbottomy  esq.  hath,  by  hb  agents,  commit- 
ted acts  of  bribery." 

But  where  an  unsuccessful  candidate  does  not 
petition,  evidence  affecting  hiip  with  bribery 
will  not  be  admitted.     Thus,  in  the  case  of  f  peck^f^i. 
Aylesbury,  1 804,  the  committee  ordered  an  an-  i^^^ 
swer  of  a  witness  tending  to  shew  a  distribu-  2222ti?* 
tion  of  money  on  the  part  of  Mr.  Bernard,  who  J^^iftSatf 
had  been  a  candidate,  but  did  not  petition,  to  f^^  Y^^. 

\  .  doet  not  peti- 

be  struck  out  as  far  as  it  concerned  him.  ^^- 

It  is  not,  however,  to  be  inferred  from  thence, 
tiiat  where  a  person  guilty  of  bribery  or  treating 
in  respect  of  the  first  election,  not  being  then 
returned,  and  not  petitioning,  but  upon  such 
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gect^>^  election  being  avoided,  again  becoming  a  candi- 
date at  the  re-election,  would  not  be  equally 
disqualified  as  in  the  other  cases  which  have 
been  pointed  out.  The  governing  principle  is, 
that  the  offence  is  the  cause  of  disqualification, 
which  in  all  cases  operates  during  that  vacancy, 
and  certainly  in  some  during  that  parliament. 


SftCTlON  7.    Of  disqualification  at  the  commmi  law.  If 

reason  of  holdivg  certain  offices. 

THERE  are  various  offices,  which  create  a 
disqualification  for  parliament,  in  the  persons 
holding  them. 

PHadotec^  Such  disqualification  depends  in  some  in«» 
N*^^j^  stances  upon  the  principle,  that  an  attendance 
in  parliament  is  incompatible  with  the  duty  of 
the  office ;  in  others  (and  more  generally)  it 
depends  upon  the  principle  that  persons,  whose 
official  situations  may  be  presumed  to  place 
them  knmediately  under  the  influence  of  the 
crown,  are  but  little  likely  to  maintain  that  in^- 
dependence  which  ought  to  characterize  the  de* 
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mocratic  branch  of  the  legislature,  and  there-     ^^^\ 
fore  that  the  number  of  such  persons  permitted 
to  sit  in  parliament  ought  to  be  limited. 

Tiiose  disqualifications  which  depend  upon 
the  common  law,  originate  for  the  most  part  in 
the  former  of  these  principles ;  those  which  de- 
pend upon  the  statute  law,  generally  originate 
ia  the  latter. 

We  shall  now  point  out  such  offices  as  dis- 
qualify at  the  common  law,  noticing  at  the 
same  time  those  which,  though  tliey  do  not 
disqualify,  nevertheless  partake  so  much  of  the 
nature  of  disqualifying  offices,  as  to  have  raised 
the  question.  The  offices  which  disqualify  at 
the  statute  law  will  hereafter  be  spoken  of. 


ine  judges,  bemg  summoned  as  assistants  to,  Theja^ 
and  attendants  upon,  the  house  of  lords,  to  ad-  4  imt.  47! 
vise  and  assist  them  when  required,  are  disqua-  ^'*"' 
lifted  (tf). 


{a)  Thorp,  baron  of  the  ex-  '^  ants  as  judges  in  thje  higher 

chequer,  was  speaker  in  the  '^  house,  whether  they  shall 

31  Hen.  6,  5  Com.  Dig.  185.  "  be  recalled"  (the  committee 

9th  November,  l605.  Up-  having  reported  them,  as  to 
on  tiie  report  of  the  commit-  be  removed) :  The  house  re- 
tee  for  returns  and  privileges,  solved,  that  they  should  no^ 
the  question  was  put  touch-  be  recalled,  I  Journ.  257* 
ing  the  lord  chief  baron,  and  Lotd  chief  justice  Glyn  sat 
buon  Sniggf  '*  being  attend-  in  parliament  notwithstand? 
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Sett  7.  xhis  disqualification  does  not  e:^tend  to 

Mastcrof  the       The  mastcF  of  the  rolls  (a). 

r*ll9  not  dis-  ^    ^ 

onalified. 

Nor  masters  ia      j^qf  to  iiiasters  in  chanccrv. 

chancery. 

4in«t.47.  Nor  to  any  M'ho  have  judicial  places  in  the 

duchy  court,  or  other  courts  ecclesiastical  or 
civil. 


Ciinitor  baron  With  Tcspcct  to  tlic  officc  of  cursitor  baron 
not^   quail-    ^^  ^|^^  cxchcqucr,  new  writs  were  ordered  in  the 

90  Joam.  705.  cascs  of  Sir  JFUUam  Thompson^  24th  May,  1726, 
«iJonni.399.  and  of  scTJcaut  JB/Vc//,  14th  Januarj',  1729,  upon 
f  Hat«.  58.      their  acceptaiyce  of  this  office ;  but  Mr.  Birch 

was  re-elected,  and  continued  to  sit  until  he  was 
expelled  (for  a  breach  of  trust  as  a  commissioner 
for  sale  of  the  forfeited  estates  for  the  use  of  the 
public),  on  the  30th  March,  1732. 

m!nufo^^*i  '^^^^  king's  attorney-general  was  formerly 
dwiiuaiificd.     lookcd  upou  as  disqualified,  upon  the  ground  of 

his  being  summoned  to  attend  the  house  of 
lords,  and  give  his  assistance  there. 


ing his  appointment.  Sec  1st 
and  2d  October,  l656.  7 
Journ.  431. 

It  need  hardlj  be  niention- 
rd,  that  the  law,  though  it 
has  thus  varied  at  times,  is 
now  fixed  as  above  stated. 

{a)  Cromwclly  who  was 
master  of  the  rolls  in  the  2() 
Hen.  S.  is  mentioned  as  the 


first,  who  was  of  the  house  j 
as  until  that  time  this  ofHce 
was  holden  by  ecclesiastics. 
Sim.  30.  and  2  Hats.  18.  In 
the  4  &  5  Phil.  &  Mary  (20th 
January,  1557)>  Cordcil,  roas- 
ter of  the  rolls,  was  chosen 
speaker  of  the  house  of  com^ 
mons.     1  Journ.  47* 
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On  the  sad  November,  1606,  this  question      Sect.  r. 
was  touched  upon  with   regard  to   sir  Henry  i  jonm.  ajs, 
Hobart ;  but  the  house,  in  his  case,  permitted  « Hats,  ig. 
Ae  matter  to  drop  without  coming  to  any  de- 
cision, and  he  $at  by  connivance, 

8th  and  1 1th  April,  l6l4.    A  committee  hav-  i  Jviini.45«, 
ing  been  appointed  to  search  precedents,  re- 
ported ;  and  the  house  resolved,  that  the  attor- 
aqr-general  should  for  that  parliament  remain 
of  the  house;    but    that  no  attorney-general 
should,  after  that  parliament,  s^rve  as  a  mem- 
ber;   and  this  resolution  was  acted  upon  ac- 
cordingly, on  the  7th  and  8  th  February,  1620;  Uourn.sit. 
on  the  9th  and  10th  February,   1625;    and  on  ibSd.sir. 
the  99th  January,  1640,  ^  •^'"'"-  '^ 

However,  soon  after  the  restoration,  sir  He--  ^'  so. 
neagt  Finch,  who  had  sat  several  years  for  the  i^o. 
university  of  Oxford j  being  appointed  attorney-  ney-generai 
general,  was  suffered  to  continue  in  the  house ;  disquaufy. 
since  which  this  ofhce  has  not  been  considered 
as  disqualifying, 

Although  the   office  of   solicitor-general    is  soUcitor-gcne- 
precisely  analogous  to  that  of  attorney-general,  JJed?     **^"*' 
h^  being  also  summoned  to  the  house  of  lords, 
the  person  holding  this  office  has  not  ever  been 
deemed  to  be  disqualified. 
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Sect.  7.  On  the  1st  October,  1566,  the  speaker's  place 

iJoiini.73*     being  vacant,  it  was  moved  by  the  comptroller 

(for  the  commons),  that  Mr.  Onslow^  solicitor* 
general,  being  a  mdmber  of  the  commons  house, 
might  be  restored  to  them  to  join  with  them ; 
upon  which  Mr.  Onslow  was  sent  down,  with 
♦  the  queen's  serjeant-at-law,  Mr.  CaruSy  and 
Mr.  Attorney-general,  to  shew  for  himself  why 
he  should  not  be  a  member  of  the  house.  They 
alleged  many  weighty  reasons,  as  well  for  his 
'  oiKce  of  solicitor,  as  for  his  writ  of  attendance 
in  the  upper  house.  He  was,  nevertheless^ 
adjudged  to  be  a  member  of  the  house  of  conv- 
mons,  and  afterwards  chosen  speaker. 

i3oiini.ii7,.       And  in  the  same  manner  Mr.  PopAum,  the 

solicitor-general,  was  sent  for  from  the  house  of 
lords,  on  the  18th  Jan.  1580,  and  also  chosen 
speaker. 

Of  the  same  nature  with  the  offices  of  attor- 
ney and  solicitor  general,  with  respect  to  attend- 
ance  upon  the  upper  house,  is  that  of  a  king^s 
Serjeant;  which,  in  a  case  in  the  US  £liz.  was 
adjudged  not  to  disqualify  (a). 


(a)  There  is  the  following  according  unto  the  old  pre* 

entry  in  the  Journal  of  the  cedents  of  this  house,  Mr.  Seiv 

17th  Fehruaiy,  1575:  "  Up-  jeantG^ery,  being  one  of  the 

on  sundry  motions  had>  it  is  knights  returned  for  SuiSfx^ 

concluded  by  this  house,  that  may  haye  voice,  or  give  bis 


/ 
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A  question  has  been  made,  whether  persons 
employed  as  ambassadors,  or  foreign  ministers, 
were  or  were  not  disqualified  (a)  ?  But  it  is 
clear  that  no  disqualification  attaches  by  the 
common  law,  in  respect  of  such  office. 

Widi  respect  to  the  office  of  sherifF(A),  it 
has  been  stated,  that  wherever   the  duty  of 


Scctr. 


Amba8.saflort 
aud  foreign 
ministers  not 
disqualiiied. 
( As  to  (Usqn^ 
lificationR  by- 
reason  of  Mich 
offices  being 
new,  see  pmif 
wcL  9.) 
(See  mnte^ 
sedt.  2.) 


ittendance  in  this  house,  as 
t  member  of  the  same,  not- 
inthstanding  his  attendance 
m  the  higher  house,  as  one  of 
the  queen's  Serjeants,  for  his 
counsel  there;  as  the  place 
vhere  he  hath  no  voice,  in- 
deed*  nor  is  any  member  of 
the  same/'     1  Journ.  10$. 

{a)  On  the  19th  and  22d 
November,  1606,  the  com- 
mittee appointed  to  consider 
the  case  of  several  persons 
mho  had  xeceived  employ- 
meats  from  the  king  since  the 
iasft  session,  reported,  and  it 
was  adjudged  upon  the  ques- 
tion, that  sir  Charles  Corn'- 
tBMlUiy  ambassador  in  France, 
and  air  Thanuu  Edmunds j  am* 
bassador  with  the  Archduke, 
shoald  still  stand  in  their  se- 
veral places.  1  Journ.  Sl6. 
324. ;  and  see  2  liats.  15  and 
\6. 

{b)  Itmaypcrhaps  be  ques- 
tionable, whether  the  disqua- 
lification by  reason  of  hold- 
ing the  office  of  sheriff,  is  a 
sobject  falling  properly  with- 
in diis  section,  or  whether  it 


does  not  rather  belong  to  that 
which  follows.     It  does  not 
seem    perfectly    ascertained, 
whether  the   prohibition    in 
the  writ  b  founded  upon  the 
common  law,  or  whether  it 
had  its  origin  in  the  statute, 
or  (according  to  lord  Coke^ 
4  Inst.  48,  and  sir  Bulstrodc 
inntdocke^  2  Com.  357.)  or- 
dinance  of   the   46  Edw.  3. 
In  the  13  Edw.  3.  the  com- 
mons prayed  that  writs  should 
be  sent,  that  ^'  the  worthiest 
of  knights  be  chosen,'^  and 
that  "  lawyers  and  sheriffs  be 
left  out;*'    but  according  to 
Wkitelocke  (2  Com.  358.)  the 
first  time  that  the  clause  of 
''  nolumits*'  was  in  the  writ, 
was  in  the  47  Edw.  3. 

The  subject,  however,  of 
the  disqualification  in  ques- 
tion is  analogous  in  principle 
to  the  other  disqualifications 
in  this  section.  The  contest 
was  not  whether  persons  no- 
minated to  the  office  of  sheriff 
should  be  thereby  disqualified, 
in  order  to  prevent  persons 
being  unduly  influenced    by 
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Sect.  7.      making  the  return  rfests  with  hjnr,  he  is  in  every 
such  case  disqualified. 

shtTiffs  at  one      The  disqualification  by  reason  of  the  shriev- 

tiine  altogether  *  ** 

dis<tttaiified.  alty  Operated  for  some  time  as  a  general  disqua- 
lification, upon  the  ground  that  the  residence 
in  the  county  required  by  the  stat  4  Hen.  4.. 
c.  5.  would  necessarily  occasion  an  inability  in 
a  sheriff  to  attend  his  duty  in  parliament 

Such  was  considered  to  be  the  law,  down  to 
the  reign  of  James  the  first ;  and  the  case  of 
iJaum.45r,   sir  George  Selby^  9th  April,  I6l4,  was  decided 

accordingly.  He  was  sheriff  of  Durham^  and 
having  been  returned  knight  of  the  shire  for 
Northumberland^  he  was  deemed  to  be  ineli- 
gible. 

But  in  the  course  of  that  reign,  the  acqui- 
escence of  the  commons  in  a  doctrine  which 
gave  a  discretion  to  the  crown  to  exclude  from 
parliament  a  very  considerable  number  of  per- 
sons, began  to  be  equivocal ;  and  they  became 

the  crown  from  sitting  in  first  instance,  had  been  trass- 
parliament;  but  the  ques-  ferred  from  the  people,  in 
tion  was,  whether  the  crown  whom  it  was  (by  the  AriicuH 
should  have  the  means  of  ^t/pfr  c^rfo^, 28  £dw.l.st.2« 
arbitrarily  excluding  per-  c.  8.)  to  the  chancellor,  trea- 
sons from  parliament  by  the  surer,  barons  of  the  exche- 
appointment  to  the  office  of  quer,  and  justices,  by  the  9 
fiherifT;  the  assigning  per-  £dw.2.  •t.S. 
sons  for  which  office^  in  the 
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evidently    iuclined    to   evade,   if  not  to   dis-      ^cct.7. 
pute  it. 

In  the  case  of  Norfolk^  lOtii  Febraary,  I  (>2 J,  i  Joum.  air. 
sir  Edward  Coke^  being  sheriff  of  Buckingham^ 
shircj  was  chosen  one  of  tlic  knights  for  Nor- 
folk ;  the  king  sent  a  message  to  the  house, 
observing  the  same,  and  hoping  that  '^  the  house 
would  do  liim  that  right  as  to  send  out  a  new 
writ.''  The  house  came  to  no  determination 
hereupon. 

Sir  Edward  Coke,  it  seems,  never  took  his   «  Hats.  2:. 
seat  in  that  parliament ;  but  it  was  resolved  in 
tbc  following  year  (9th  June,  1626),  that  he  tjQuin.^9. 
"  standing  de  facto  returned  a  member  of  the 
house,  should  have  his  privilege.'* 

That  which  had  been  hitherto  regarded  as  the 
rule,  was  thus  tacitly  disavowed,  and  within  a 
few  years  afterwards,  it  was  again  collaterally, 
but  more  decidedly,  disclaimed. 

In  the  year  1628,  IValicr  Longe,  the  sheriff  ^^J'j^^.'^li 
oi  fViltshire,  being  chosen  and  sitting  as  mem-  ''ijj^*/*^ 
ber  for  the  city  of  Bath,   an  information  was 
filed  against  him  in  the  star-chamber,  for   at- 
tending in  parliament,  and  not  residing  in  his 
county^  contrary  to  his  oath,  and  to  the  statute 
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Sect.  7.      of  4  Hen.  4.  c.  5. ;  and  he  was  fined  2000  mcrks, 
and  ordered  to  be  imprisoned. 

After  the  lapse  of  a  considerable  kiterval, 

the  house  took  the  matter  into  tlieir  considera- 

tion,  and  (1 8th  January,  1646-7),  passed  this  re- 

5  Jooni.  5s.     solution :  "  That  Mr.  Walter  Longe  shall  have 

the  sum  of  £5000  paid  unto  him  for  the  da- 
mages>  losses,  sufferings,  and  imprisonments^ 
sustained  and  undergone  by  him,  for  his  service 
done  to  the  commonwealth,  in  the  parliament; 
of  tcrtio  Caroli.^^ 


Sberiir not  dis-  From  that  time,  although  it  has  in  many  in* 
^Sm^e  has  stauccs  occurrcd,  that  sheriffs  have  been  retum- 
teretM^*     ed  during  their  shrievalty,  the  point  of  general 

disqualification  has  not  been  insisted  upon,  (not- 
withstanding that  the  returns  of  such  persons 
have  been  questioned  upon  other  grounds)  (a)» 


(a)  There  are  a  variety  of  pointment  to  the  shrievalty  or 

cases  shewing    that    persons  other    office  to    which    the 

tvho  were  sheriffs  or  returning  making  the  return  was  inci* 

officers  have  sat    in   parlia-  dent,  consequently,  as  affect* 

znent,  which  are  to  be  found  ing  the  present  question,  they 

in  the  report  of  the  Abingdon  cease  to  be  material* 

case,   1  Doug.  419;    &nd  in  There  was  no  objection  to 

that  o(  Southampton^  4  Doug,  the  nomination  of  a  member 

S7.  115,  ef  seq.      But  lord  of  parliament  to  the  shrier- 

GUnbervU  (4  Doug.  1^7,  et  alty,  except  from  the    resi* 

seq,)  has  shewn,  that    these  dence  in  the  county  enjoined 

were  almost  invariably  cases  by  the  stat.  4  Hen.  4.  c.  5, 

wherein  thie  daction  to  parlia-  and  the  oath,  and  this  necca- 

ment  was  prior  to  the  ap«  sity  of  residence  was  virtually 
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Except  in  the  cases  of  Wells^  1 7th  December,     a«ct.  7. 
1765,  and  15th,  20th,  and  31st  January,  and  30 Joiupm4sa. 
S4th  February,  1766,  2caeioi  SQUthamptan,  1776,  ^*^-^* 
whcrem  the  law  was  fully  gone  into.  In  the  for-  {^^^^  ^* 
JDer  of  these,  the  sense  of  the  house  was  regard- 
ed as  being  so  decidedly  in  favour  of  Mr.  Child, 
the  sitting  member,  that  the  petition,  whereby 
llis  return  was  complained  of,  amongst  other 
groonds,  upon  that  of  his  being  sheriff  of  fFar-^ 
wickshire,  was  withdrawn;  and  in  the  latter, 
Mr.  Fleming,  the  sheriff  of  Hampshire,   was 
liolden  to  be   duly  elected  for  Southampton, 
wbich  is  a  county  of  itself,  and  not  within  the 
jnrisdiction  of  the  sheriff  of  Hampshire,  and 
tiierefbre  not  within  the  rule  mentioned  in  the 
second  section  of  this  chapter. 

itofut  ftwsy,  bj  tlie  stat.  S  this  house  to  the  king,  to  be 

Geo/ 1.  c.  15.  }  IS.  whichy  in  made  a  theriff,  is  a  breach  of 

labstituting  a  new  oath,  omits  the  privileges  of  this  house." 

the  obligation  to  residence ;  When  they  made  this  resolu- 

attd  also  by^SO,  which,  in  tion,  they  at  the  same  time  ad- 

SOTiding  that  the  sherifis  of  dressed  the  king  to  appoint 

mitt  and  Ckesier  shall  take  another  sherifT,  in  the  room  of 

the  ancient  oath,  directs  that  sir  Jonathan  Jefmingi^  sheriff 

flie  clause  therein  concerning  o(  Yorkshire;    which    (ISth 

Rsidcnee  shall  be  left  out.  January)  the  king  complied 

The  case  of  members  be-  with.    9  Joum.   378* ;     10 

coining  sheriffs  is  not  likely  Joum.  324. 335. 
(except  in  London  and  Mid^        Mr.  liatsel,  vol.  2.  p.  25. 

dlnesr;    again  to  recur,  the  observes,  that  where  a  sheriff 

house  having  resolved,  on  the  is  eligible  b^*  the  people,  as  in 

TA  January,  l6S9  (as  in  ef-  Middlesex^  it  is  still  very  cus* 

fcet  they  Iiad  before  done,  tomary  for  a  member  lo  be 

l(kk  November,  1675),  **  that  chosen  sheriff. 

any  member  of 
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Section  8.     Of  disqualification  at  the  statute  law,  by 

reason  of  holding  certain  offices. 


Member  ac- 
cepting office 
of  profit  from 
the  crown  to 
vacate  his  scat* 


iBoch  member 
not  necessarily 
disqualified  to 
be  re-elected. 


Members  al- 
ready in  the 
navy  or  army 
not  to  vacate, 
upon  accept- 
ance of  new 
commissions, 
except  upon 
that  of  a  first 
commission. 


BEFORE  we  proceed  to  particularize  the  of- 
ficeS)  the  disqualification  by  which  we  have  now 
to  examine,  it  may  be  proper  to  mention,  as 
being  connected  with  this  subject,  the  general 
provision  of  the  legislature,  in  the  statute 
6  Ann.  c.  7.  §  26.  (a),  whereby,  if  any  per- 
son being  a  member  of  the  house  of  com^ 
mons,  shall  accept  of  any  office  (A)  of  profit 
from  the  crown,  during  such  time  as  he  shall 
continue  a  member,  his  election  is  thereupon  to 
become  void,  and  a  new  writ  is  to  issue;  but 
this  avoidance  of  the  election  does  not  of  itself 
preclude  such  person  from  being  again  electa. 

Neither  does  the  rule  of  vacating  the  seat 
upon  acceptance  of  office,  extend  to  any  mem* 
ber,  who  being  an  officer  in  the  navy  or  army, 
shall  accept  of  any  new  or  other  commission  in 
the  respective  services,  an  exception  of  such 


(a)  For  this  statute  soepost^ 
page  17 5  f  et  seq. 

{b]  As  to  what  have  been 
considered  as  offices  of  profit 
from  the  crown,  so  as  to  va- 


cate a  seat  by  acceptance,  see 
2  Hats.  33,  et  seq.  See  also 
his  observation  as  to  the  o& 
fice  of  steward  of  the  Chiltcm 
Hundreds,  ib.  41. 
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persons  being  made  by  §  28.  of  the  above  sta*»     ?.^^J*, 
tate. 


And  this  exception  has  been  holden  to  ex* 
tend  to  appointments  in  their  nature^  naval  or 
military,  when  given  to  oiEcers  in  the  navy  or 
army  (a).     It  is^  however,  confined  to  members 
who  are  actually  in  these  services ;  the  accept-  Scet  HatiiSS^ 
mc^  therefore,  of  a  commission  in  the  army  or  .  '    * 
]Ui^»  hy  a  member,  not  being  at  the  time  of 
SQch  acceptance  an  officer  therein,  vacates  his 
seat.    With  respect  to  a  Commission  in  the  mi-  Aceq^ttiiee  of 
fitia,  it  is  otherwise ;  the  acceptance  of  which,  miutia  not  to* 
by  the  stat  42  Geo.  3.  c.  90.  §  172.  (*),  does  not  ?S!S^ 
ncate  in  any  case.  JJwfdk^ 

There  is  a  similar  exception  with  respect  to 


(«)  Thus,  an  appointment 
to  be  master  of  Greenwich 
Hospital,  or  to  be  lieutenant- 
leoeral  of  the  ordnance,  have 
been  respectively  holden  not 
to  vacate;  2  HatsI  37.  39* 
Andy  by  a  resolution  of  the 
kuie,  of  the  9tb  June,  1^33, 
**  the  accepting  a  commission 
of  governor,  or  lieutenant- 
governor,  of  any  fort,  &c. 
apon  the  military  establish- 
tteot  of  his  majesty's  guards 
and  garrisons,  in  Great  Bri* 
Cm,  by  a  member  being  an  of- 
ficer in  the  army,  does  not  va* 
cate  his  seat.'^  22  Joum.  201. 
For  further  observatioAs  upon 


this  subject,  seci  2  Hats^  37, 
3S. 

(b)  the  stat.  42  Geo.  3. 
c.  90.  '*  An  act  for  amending 
"  the  taws  relating  to  the  nts* 
"  litia  in  England^  and  for 
"  augmenting  the  mUitiaJ' 

§  172.  "  And  be  it  further 
*'  enacted,  that  the  accept* 
"  ance  of  a  commission  in  the 
'*  militia  shall  not  vacate  the 
**  scat  of  any  member  retum- 
**  ed  to  serve  in  parliament ; 
"  and  that  no  person  being  an 
**  officer  of  the  militia,  shall 
'*  shall  be  compelled  to  lervo 
'<  the  oiBco  of  sheriff.'^ 
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3cct.  8.  the  acceptance  of  commissions  under  the  gene* 
ral  defence  act,  of  the  43  Geo.  3.  c.  5i# 
§  15.  (rt). 

Aeceptins:  of        Another  exception  to  the  rule  has  been  also 

office  of  tnis-  t     .       -i  /•   i  '  i*    \         r^ 

tioe  to  execute  made  m  the  case  of  the  acceptance  or  the  otnce 
tor  of  exche/  of  trustcc  to  cxccute  the  office  of  auditor  of  the 
^teteai*      exchequer,  under  the  statute  46  Geo.  3.  c.  1.  (A), 

when  the  auditor  shall  be  appointed  a  lord  of  the 
treasury,  it  being  so  provided  by  §3.  of  that 
statute. 

There  are  also  some  other  cases,  wherein 
provisions  have  been  made  which  would  proteqt 
them  from  the  above  effect  of  the  statute  of 
Anne,  if  it  could  have  been  considered  to  attach 


(a)  The   stat.  43  Geo.  3. 

c.  55.  ^'  An  act  to  triable  his 
majesty  more  effectually  to 
provide  for  Up  defence  and 
security  of  the  realm  y  during 

•*  the  present  tear ;  and  for 
indemnifying  persons  who 
may  suffer  in  their  property 
by  such  measures  as  may  be 
necessary  for  that  pur^ 
pose," 


it 


« 


it 

it 
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§  15.  "  And  be  it  further 
**  enacted,  That  the  accept- 
ance of  any  commission 
under  the  authority  of  this 
**  act  shall  not  vacate  the 
seat  of  any  member  re* 
turned  to  servs  iQ  parlia* 
«  mcnt.''  • 


11 
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(b)  The  Stat.  46  Geo.  3. 
c.  1.     "  An  act  to  empap^er 

the  auditor  of  the  exchequer 

to  constitute  a  trustee  for 
"  the  execution  of  the  said  of'* 
"  ffccy  in  the  case  therein  ««•• 
*•  tionedr 

(§  1 .  Empowers  the  nuditor 
of  the  exchequer,  when  ap- 
pointed a  lord  of  the  treasury, 
to  appoint  a  trustee  to  exe* 
cute  the  office  of  auditor.) 


§3.  **  Provided  also,  and 
be  it  further  enacted.  That 
the  acceptance  of  th«  said 
*'  office  of  trustee  shall  not 
"  vacate  the  seat  of  any  mem* 
*'  ber  returned  tQ  terve  XM 
parliament.** 


it 


a 
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Upon  them,  but  aa  these  seem  more  properly  to      ^*-  ®* 


belong  to  other  matter  to  be  spoken  of  in  this  (9etipo9i,*t 
chapter,  they  will  be  mentioned  hereafter. 

With  respect  to  the  offices  which  disqualify 
for  parliament  at  the  statute  law,  the  principle 
before  alluded  to  of  guarding  against  the  undu« 
influence  of  the  crown,  has  given  rise  to  a  very 
extensive  system  of  exclusion  of  persons  in  of* 
fice,  from  the  house  of  commons. 

This  system,  though  before  not  altogether 
unknown  (n),  did  not  operate  in  any  consider- 
able  degree  till  the  Revolution,  from  whence- 
forward,  the  commons  have  been  at  all  times 
apprehensive  of  any  danger  to  their  independ- 
ence, and  have  laboured  to  fortify  and  strengthen 
it  in  every  vulnerable  quarter. 

With  this  view,  they  became  anxious  for  the 
exclusion  of  persons  whom  they  regarded  as  en* 
drely  devoted  to  the  throne ;  nor  did  they  fail» 
in  order  to  establish  this  point,  t^JtB^U^^^Hupi" 
selves  of  occasions  when  the  crown  ^mJo'^PT to 


(a)  In   the  year  134S»  22  And  in  the  25  £dw.  3.  the 

UW.  3.   the  eMiinkms  pray  knights,   citifCiM,    and    bur*> 

the  king,  **  That  no   person  gesses  pray,  "  That  none  of 

^  summoned   to    parliament  **  them  may  be    made   col- 

^  tko«iM  be  either  a-  taxef,  '*  lectori  of   the    aid    then 

^  collector,  or  receiver  of  the  ''  granltd/'       2    Usns.    3th 

^  ifleeatk  then  ^^ute^/*-^  (n). 
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'  Sect.  8,  them  for  pecuniary  aid,  to  make  an  exaction  on 
their  part,  so  highly  conducive  to  theu*  cflFectutl 
exi3tence  in  the  constitution. 

The   first  statutory  regulations  directed  to 

this  end,  were  those  which  prohibit  members  of 

(|(ie|Mii,t;r3.)  the  house  of  commons  from  enjoying  certain 

offices,  and  which,  in  the  event  of  their  doing 
so,  incapacitate  them  from  sitting  or  voting  as 
members. 

Such  was  the  tenor  of  the  disquaiifyiag 
statutes  of  the  5  W.  &  M.  c.  7. ;  of  thell  & 
12  W.  3-  c.  a.;  and  of  the  U  &  18  W.  5^ 
c.  10, 

The  language  of  the  disqualifying  statutes^ 
subsequent  to  those  above-mentioned,  has  varied 
in  this  particular^  that  instead  of  disqualifying 
members  from  holding  certain  offices  from  sit- 
ting and  voting,  they  disqualify  persons  holding 
the  eUces  in  question,  not  only  from  Bitting  9nd 
voting,  but  from  being  elected. 

The  statute  5  W.  &  M.  c.  7.  (a),  by  §  57, 
provided  that  x^o  ipember  of  the  house  of  com- 


(a)  The  ttat.  5  W.  &  M.  <<  rates  and  duties  upon  tali, 
c.  T\  "  ^n  act  for  granting  "  and  upon  beer^  ale^  and 
^^  to  tkeir   majaties  certain    *^  other  Uqnors,  for  securing 
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mons  should  be  concerned,  directly  or  indi-  Secue, 
rectly,  or  any  other  in  trust  for  him,  in  the  Noacmber 
fitrming,  collecting,   or  managing,  the  suras  of  in 


Ibedntics 


money,  duties,  or  other  aids  granted  by  that  gnrntedbys 


act^  or  that  thereafter  shoul^  be  granted  by 


gnmtedb 


CI 


€tnv  other  act :  that  statute  at  the  same  time  or  by  tiqr  •* 

tCOVCBt  Mt* 

making  certain  exceptions,  wherein  this  pro« 
hibition  was  not  to  attach^  ^ 

It  was  apprehended  upon  the  passing  of  the 


**  ctrtam  recompences  and  ad- 
^  vaniagCM  in  the  said  act 
**  mentioned^  to  such  persons 
**  as  shall  xoluHtarily  advance 
^  the  sum  of  ten  hundred  thou- 
*'  sand  poundSy  tovards  car* 
**  ^"g  on  the  var  against 
"  francer 


%  57.  **  Provided  alwuys, 
and  be  it  enacted  by  tl^c 
authority  aforesaid,  That 
DO  member  of  the  hous^ 
of  commons  shaU  at  any 
time  be  concerned,  directly 
or  indirectly,  or  any  other 
in  trust  for  him,  in  the 
farming,  collecting,  or  ma- 
naging any  of  the  sums  of 
money,  duties,  or  other 
aids,  granted  to  their  ma- 
jesties by  this  act,  or  that 
hereafter  shaU  be  granted 
by  any  other  act  of  parlia- 
ment ;  except  the  commis- 
^  sioners  of  the  treasvtry,  and 
'*  the  officers  and   ceramis* 
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**  sioners  for  managing  the 
customs  and  excise,  *  not 
exceeding  the  present  num* 
ber  in  each  office,  and  those 
appointed  to  he  commis- 
sioners for  putting  in  exe- 
cution an  act,  intituled,  An 
act  for  granting  to  their  ma^ 

•*  Jesties  an  aid  of  four  shiU 
lings  ifi  the  pound  for  one 
year^  for  carrying  on  a  ct* 

f<  gorous  tear  against  France f 
k&  to  their  executing  only 
the  authority  of  the  said 
act,  by  which  they  are 
appointed  commissioners : 
Provided  always.  That 
Thomas  Neal,  esq.  may  be 
employed  by  their  majesties 
as  they  shall  think  fit,  in 
the  ordering  or  oianaging 
the  several  ^  recompences 
and  advantages  hen* by  giv« 
en  to  the  contributors  upon 
this  act,  any  thing  in  this 
act  contained  to  the  con* 
trary  notwithstanding/^ 
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SeetS* 


Statute  5  W.  &  M.  c-  20w  (a),  under  which  the 
•f     corporation  of  the  bank  of  England  was  eat^ 


!qrbec»     blbhed.  that  doubts  might  arise  whether,  by 
rpMitei  •!  reason  of  the  above  act  of  5  W.  &  M«  c.  7»  any 
member  of  parliament  might  be  concerned  in 
that  corporation  j  axv^  as  it  was  not  intended  that 


u 

tt 


ii 


l< 


(d)  The  stet  5  W.  &  U. 
c.  20.  ^*  i^n  act  for  granting 
**  to  their  majtities  several 
ratt§  a»d  dutia  igNM  Am- 
nage  of  shipi  and  vessels, 
and  ttpon  beer,  ale^  and  other 
liquors,  for  securing  certain 
**  reeompences  and  aSoantages 
**  in  the  said  act  mentioned,  to 
**  snch  persons  as  shall  volun^ 
•^  tartly  advance  the  sum  qf 
*^  ffhin  hundred  thousand 
**  pounds^  towards  the  carry" 
*'  ing  on  the  war  against 
••  France/* 


(§  to.  Authorizes  his  majes- 
ty to  erect  a  corporation,  by 
the  name  of  "  Governor  and 
Company  of  the  Bank  of  Eng- 
land:') 


§  53.  "  And  whereas,  by  an 
**  act  of  tills  present  ses^on 
*♦  of  parliament,  .intituled, 
•*  jIn  act  for  granting  to  their 
"  majesties  certain  rates  and 
**  duties  Upon  salt,  and  upon 
**  beer,  ale,  and  other  liquors^ 
•*  for  securing  certain  recofn- 
**  pences  and  advantages^  iji 
**  tjie  said  act  mentioned,  to 
*^  such  persons  as  shall  volun* 
**  tarUy  advance   the  sum  of 


^  ten  htmdrtd  ikmssmd  pomub 

"  towards  carrying  on  the  war 
"  against  France^  it  is  enact- 
<'  ed«  Tliat  no  meaiber  •i  the 
house  of  common5  shall  at 
any  time  be  concerned  in 
Che  farming)  collectiug,  or 
managing,  any  sum  or  suim 
of  money,  duties,  or  other 
aids  by  the  said  act,  or  any 
other  act  of    parliament, 
granted  or  to  be  granted  to 
their  majesties,  except  the 
persons  in  the  said  act  ex- 
cepted ;  and  whereas  some 
doubts  may  arise,  whether 
any  member  or  members  of 
parliament  may   be    conr 
cerned  in  the  corporation 
to  be  erected  in  pursuance 
'^  of  this  act ;  be  it  therefore 
declared   and  enacted,  by 
the    authority     aforesaid, 
That  it  shall  and  may  be 
lawful  to  and  for  any  mem- 
ber   or    members   of   the 
'*  house  of  commons,  to  be  a 
member  or  members  of  the 
said   corporation,    for  tbe 
purposes  in  this  act  men* 
tioncd,  any  thing  in  the  said 
recited  act  contained  to  tb« 
contrary   in  anywise  not*' 
withstanding." 
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there  should  be  any  such  prohibition^  it  \ras  so 
declared,  by  5  W,  &  M,  c,  20.  §  S3. ;  and  tliere 
was  an  enactment  to  the  same  eflfect  by  the  sta- 
tute 15  Geo.  2.  c.  13.  §  8.  (^),  which  enacts  that 
BO  person,  in  respect  of  his  being  governor,  de- 
pu^-govemor,  director,  manager,  or  member  of 
the  company  of  the  bank  of  England,  or  f&r 
having  any  stock  or  share  therein,  or  for  any 
niatker  or  thing  to  be  by  him  done  or  performed 
in  the  affairs  of  that  corporation,  shall  be  dis* 
abled  from  being  or  continuing,  or  from  be*- 


\6d 


Sects. 


(«)  The  Stat.  15  Geo.  1?. 
c  19.  ''  An  act  for  egitdtHsh- 
*^  img  au  agreement  with  the. 
•*  governor  and  company  of 
•♦  tke  hank  of  England,  for 
advancing  the  sum  of  one 
milUmt  out  hundred  thoU" 
sand  pcvnds  tovards  the 
inpplyfor  the  service  of  the 
year  one  thousand  seven  huu" 
dred  andforty-tuo/' 


«t 


a 


u 


§  S*  **  And  it  is  hereby  fur* 
•*  ther  enacted,  by  the  autho- 
♦*  rity  aforesaid.  That  no  per- 
''  son,  in  respect  of  his  being 
•♦  governor,  deputy-governor, 
**  director,  manager,  or  mem* 
**  bet  of  the  said  company,  or 
**  ioT  having  any  stock  or 
«*  share  therein,  or  for  any 
*^  matter  or  thing  to  be  by 
^  him  done  or  performed  in 
^*  Che  affairs  of  the  .>aid  cor- 
**  poration»  shall  be  now  or 
**  m  any  time  hereafter j  di»- 


'^  abled  from  being  or  conti- 

**  nuing,  orfrom  being  elect* 
cd,  or  serving  as  a  member 
of  parliament,  or  be  liable^ 
or  subject  to  any  penalty, 
forfeiture,  or  disability  pre- 
scribed by  any  other  act  or 

**  nets  of  parliament,  for  doc 
qualifying  himself  to  exe« 
cute  his  trust  with   respect 

"  to  the  affairs  of  the  said 
corporation,  as  i)ersons  who 
shall  take  or  execute  any 
office  or  place  of  profit  or 
trust  are  subject  and  liable 
unto,  by  any  law  now  in 
force,  or  be  adjudged  liable 
to  be  a  bankrupt,  within  the 
''  intent  or  meaning  of  all  or 
any  of  the  statutes  made 
against  or  concerning  bank- 
rupts, any  law,  statute.  Of 
provision  to  tho  contrary 
thereof  in  anywise  not- 
>v'ithstanding.'* 
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Sfct.  8.      ing  elected  or  serving  as  a  member  of  parlia- 
ment. 


No  member  to 
to  be  «  com- 
missioner or 
farmer  pf  ex- 
cise. 

,  Nor  commis- 
sioner of  ex- 
cise appeals, 
nor  comptrol- 
ler or  auditor 
•f  that  duty. 


In  the  prohibitory  clause  of  the  statute  5  W. 
&  M.  c.  7,  there  was  an  exception  of  the  officers 
and  commissioners  of  excise  to  the  then  pre- 
sent  number.  This,  however,  did  not  long  con- 
tinue; the  prohibition  was  extended  to  them, 
and  also  to  certain  other  officers  connected  with 
the  duties  of  excise,  by  the  statute  U  &  IS 
W,  3.  c.  2.  (a). 

By  that  statute,  no  member  of  the  house  of 
commons,  during  the  time  of  his  being  so,  is 
capable  of  being, 

A  commissioner  or  farmer  of  the  duty  of  ex- 
cise, upon  beer,  ale,  and  other  liquors. 

Nor  a  commissioner  for  dietermining  appeals 
concerning  that  duty,  or  controuling  or  audit- 
ing the  account  thereof. 


(a)  The  Stat.  11  ^12W.3. 
c.  li.  *^  Jn  act  for  granting 
*^  an  aid  to  his  majesty  by 
•*  sale  qf  the  forfeited  and 
**^  other  estates  and  ititerests  in 
Ireland^  and  by  a  land-tax 
in  England,  for  the  several 
purposes  therein  mentioned^ 
tuo  shillings  in  the  pound/' 

i  150.   «'  And  be  it   en- 


«i 


acted,  by  the  authority 
aforesaid,  That  no  membor 
of  the  house  of  commons, 
in  this  present  or  any  fu- 
ture parliament,  during  the 
time  of  his  being  a  mem- 
ber of  parliament,  shallj^ 
from  and  after  the  8ai<jl 
four-and-twentieth  day  of 
June,  1700,  be  capable  of 
being  a  commissinner,  or 
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Nor  of  holding  or  enjoying  in  his  own  name,      *««*'  «• 
or  in  the  nan^e  of  any  other  in  trust  for  him,  or  Ner  to  hoia 
of  executing  by  himself  or  by  deputy,  any  of-  tMcMof  tiie 
fice,  place,  or  employment,   touching  or  con-  iectiB^«?i 
ceming  the  farming,  collecting,  or  managing^  2^"**^ 
the  said  duty  of  excise. 


And,  by  1 151,  any  member  of  the  house  of  MenbmhoM 
commons  taking,  enjoying,   or  executing,  by  SSaptdSS 
himself  or  by  deputy,  or  trustee,  any  such  of- 
fice, is    incapacitated  from  sitting,  voting,  or 
acting,  as  such  memben 
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^  fanner  of  the  duty  of  ex- 
^  cise  upon  beer,  ale,  and 
otl^er  liquors,  or  of  being  a 
commissioner  for  determin- 
ing appeals  concerning  the 
said  duty,  or  controuling 
or  auditing  the  account  of 
the  said  duty,  or  of  holding 
or  enjoying  in  his  own 
name,  or  in  the  name  of 
^  any  other  person  in  trust 
**  for  him,  or  for  his  use  and 
•*  benefit,  or  of  executing  by 
"  himself  or  his  deputy,  any 
**  office,  place,  or  employ- 
ment, touching  or  concern- 
ing the  farming,  collecting, 
or  managing  the  said  duty 
of  excise." 
§151.  '<  And  be  it  further 
''  enacted.  That  if  any  mem- 
**  ber  of  the  house  of  com- 
*^  mons,  in  this  present  or 
**  any  future  parliament,  dur- 
^^  ing  the  time  of  his  being  a 


*'  member  of  parliament,  shal) 
at  any  time  after  the  Sciid 
four-and-twcntieth  day  of 
June,  by  himself  or  his  <V« 
puty,  or  any  other  in  m.>t 
for  him,  or  for  his  bcii<^  i^ 
take,  enjoy,  or  execi.**, 
any  office,  place,  or  ii:t- 
ployment  touching  or  cc  n- 
ccrning  the  farming,  il»- 
iiaging,  or  collecting  x\c 
said  duty  of  excise,  »r  dcfcr- 
**  mining  appeals  conceruiig 
the  said  duty,  or  cpntroii«* 
ing  or  auditing  the  r.*.- 
"  counts  of  the  same,  sin  U 
"  person  is  hereby  dccl;ii<d  . 
**  and  enacted,  to  be  hK-m-. 
**  lutely  incapable  of  sitt  k  , 
**  voting,  or  acting,  as  a  mo. 1- 
"  ber  of  the  house  of  cm  - 
^*  mons  in  such  parliament.  * 
§  152.  **  Provided  always 
"  and  be  it  hereby  decluti/o*. 
**  thai   nothing  bereinbclo:o 
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No  member  to 
be  a  commis- 
sioner or  farm- 
cr  of  the  COS. 
tomsysorto 
hold  aay  office 
touching  the 
farmings  col- 
lectings or  ma- 
Baging  the 


Members  hold* 
kigsadiottcct 
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Another  exception  in  the  prohibitory  clause 
of  the  statute  5  W.  &  M.  c.  7,  was,  that  which 
related  to  the  officers  and  commissioners  of  the 
customs  to  the  then  present  number.  Thb  was 
also  soon  done  away  by  the  statute  IS  &  13  Will. 
3.  c.  10.  (/{),  which,  corresponding  in  substance, 
and  in  terms  nearly  similar  to  that  just  men- 
tioned with  regard  to  the  officers  and  commis- 
sioners of  excise^  by  §  89  and  90,  makes  a  simi'» 


**  contained   shall  extend,  or 

"  be  construed  to  extend, 
(during  the  continuance  of 
this  parliament)  to  the  dis- 
abling any  person  at  pre- 
sent a  member  oi  the  house 
of  commons*  from  being 
concerned  in  the  managing, 
fanning*  or  collecting  the 
said  duties  of  excise,  or  in 
determining  appeals  con- 
cerning the  same^  or  in 
controuling  or  auditing  the 
accounts  thereof*  so  as  such 
person  shall  not*  after  the 
said  twenty-fourth  day  of 
June,  1700,  sit,  vote,  or 
act*  in  the  said  house,  any 
thing  hereinbefore  contain- 
ed to  the  contrary  notwith- 
standing.'* 
(a)  The  Stat.  12  &  13  W.  3. 

c.  10.  **  j4n  act  for  grant' 
ing  an  aid  to  his  majtstjffor 
defraying  tke  expettce  ^  his 
navy,  guards^  and  garrisons^ 

**  for  one  ysar^  and  for  othtr 
mccssary,    occasions,     tuo 

^  skiUings  ui  the  potmd" 
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^  S9.  **  And  be  it  enacted^ 
by  the  authority  aforesaid, 
That  no  men>ber  of  the 
house  of  commons*  from 
and  after  the  dissolution  of 
this  present  parliament^ 
shall  be  capable  of  being  a 
commissioner,  or  farmer  of 
the  customs,  or  of  hokUng* 
or  enjoying  in  his  own 
name*  or  in  the  name  of 
any  other  person  in  trust 
for  him*  or  k>r  his  use  or 
bene/it,  or  of  executing  bj 
himself,  or  his  deputy,  any 
office*  place*  or  eroploy<* 
ment,  touching  or  con€€rI^• 
ing  the  farming,  collecting, 
or  managing  the  customs/* 
^90.  *' And  be  it  further 
enacted,  That  if  any  mem'^ 
ber  of  the  house  of  couh 
mons,  from  and  after  the 
dissolution  of  this  present 
parliament,  shall,  during 
the  time  of  his  being  4 
member  of  parliament,  by 
himself  or  his  deputy*  of 
any  other  in  trust  for  him, 
or  for  bit  beoefity  take>  en« 
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hr  prohibition  and  incapacity  in  the  case  of      Sect  a.* 
commissioners  and  officers  of  the  customs. 


It  is  material  to  attend  to  the  exact  terms  of  Diatiiictiwi  in 
these  statutes  of  Will.  3.     The  language  of  the  buhmmiim 
legislature  only  goes  to  forbid  members  from  from  sitS^i 
holding  certain  offices  while  they  continue  to  be  otSm  iOm  db- 
in  parliament,  and  also  to  forbid  persons  hold-  2«iog  eSnit^ 
ing  such  offices  from  sitting  or  voting  as  mem« 
bers ;  but  it  does  not  in  terms  disqualify  such 
officers  from  being  elected. 

A  question  arises  hereupon,  whether  a  person 
holding  an  office  within  these  statutes,  is  dis- 
qualified from  being  elected;  or  only  from 
sitting. 

In  the  case  of  Dunxvichy  5th  &  9th  February,  H  ^^^  •*• 
1708-9,  sir  Richai^d  /lllen  having   succeeded  Mem^hoid- 

'  ^  ^  °  ing  office  dis- 

upon  petition  against  sir  Charles  Bloys,  desired  J"*^""*  ^' 
th^  opinion  of  the  house,   before  he  took  his  it&isw.s. 

1  «  •.»T.ii  r  1       c.7,at  the  time 

seat,  upon  the  stat.  12  &  13  Will.  3.  c.  10.  (the  of  the  eiecUoo^ 

...  .  .  .       but  resigning 

pomt  not  havmg  been  made  a  question  upon  the  before  he  took 

.  ,     ^    .  .  .      V  his  seat,  holdea 

tnal  of  the  petition).  to  be  cnuued 

to  sit. 

'*  jo}%  or  execute,  any  of-  **  and  enacted  to  b^  absolutc- 

*'  fice,  place»  or  employment,  "  ly    incapable    of    sitting, 

^  tonching  or  concerning  the  **  voting,  or  acting  as  a  mem* 

**  farming,  managing,  or  col-  **  ber  of  the  house  of  com- 

**  lectiog  the  customs,  such  ^'  moDs»  in  such  parliament.*' 
**  penoB  is  hereby  declared 
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^*^  ^         At  the  time  of  the  election,  sir  Richard  Al-* 

Un  held  the  office  of  collector  of  the  great  and 

petty  customs  in  the  port  of  Yarmouth^  for  his 

fFpfMetV*     Hfe;  but  surrendered  that  office  on  the  7th  Fe- 

#cM,«0f^Mfy  bruary;  the  surrender  >vas  enrolled  on  the  8tb| 

and  he  took  his  seat  on  the  9th.  The  question 
was^  whether  he  was  disqualified  under  the 
above  statute^ 

The  house,  after   debate,  resolved,  that  he 
should  be  admitted  to  take  his  seat  in  the 
•  house. 


•ULX9.) 


siJowiLiss,       On  the  other  hand,  in  the  case  of  Btdfordy 
A  contrary  de-  1 5th  April,  1728,  Mx.  Ouglejfy  the  petitioner, 

having  an  office  in  the  customs,  and  no  surren- 
tkrr  of  the  office  before  the  election  appearing, 
it  was  objected  to  him,  that  he  was  disabled  by 
the  Stat  12  &  13  W.  3.  c.  10. ;  whereupon,  the 
committee  and  the  house  resolved,  "  that  Mf. 
Oitgley  having  an  office,  &c.  at  the  time  of  the 
election,  was  incapable  of  claiming  to  sit  for 
lac  said  borough/* 

iDoair.97.         In  the  case  of  il/i/iorwe  Por/,  1775,  it  was 

objected  to  Mr.  Luttrell^  that  he  was  ineligible 
upon  the  ground  of  his  holding  by  deputy,  the 
office  of  customer  inwards  in  the  portof  jBm-. 
toly  and  his  case  was  argued  upon  the  distinc« 
tion  above  pointed  out ;  but  the  fact  of  his  ea« 
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joying  the  office  not  being  clearly  substantiated,      *****  •• 
the  decision,  which  was  in  his  favouri  is  not  one 
of  authority. 

Under  the  inconsistency  of  the  only  two  de- 
cided cases  upon  the  subject,  it  is  necessary  to 
advert  to  the  wording  of  the  statutes ;  their  dif- 
ference in  this  particular  has  been  already  no-  (See«iie«|i66.) 
ticed ;  and  it  is  to  be  presumed,  that  in  cases 
of  doubt»  statutes  restrictive  of  the  common  law, 
would  not  in  their  construction  be  extended  be- 
yond the  fair  import  of  the  letter. 

The  next  statute  to  be  adverted  to,  is  that 
of  the  6  Ann.  c.  7-  (a),  which,  by  §  25,  after 


(a)  The  stat.  6  Ann.  c.  7- 
**  Jim  act  for  the  neurit  if  of 
••  J«r  mnjutifz  person  and  go* 
"  Ttntment,  and  of  the  sue- 
"  cesium  to  the  crown  of  Great 
•*  Britain  in  the  protectant 
-  diner 


§  25.  "  And  be  it  further 
**  enactedt  by  the  authoiity 
**  aforesaid.  That  no  person 
**  who  shall  have  in  his  own 
*'  name,  or  in  the  name  of 
**  any  person  or  persons  in 
**  trust  for  hira,  or  for  his 
**  benefit,  any  new  ofiice  or 
**  place  of  profit  whatsoever 
*'  under  the  crown,  which  at 
**  any  time  since  the fve-^md- 
**  twentieth  day  o^  Octobfr^ 
^  m  the  year  of  our  Lord 
**  pile  thousand  s€ven  hundred 
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"  andjlve^  have  been  created 
*^  or  erected,  or  hereafter . 
shall  be  created  or  erected, 
nor  any  person  who  shatl 
be  a  commissioner,  or  sub- 
commissioner  of  prizes,  sc* 
cretary  or  receiver  of  the 
prizes,  nor  any  comptroller 
of  the  accounts  of  the 
army,  nor  any  commis« 
sioncr  of  transports,  nor 
any  commissioner  of  the 
sick  and  wounded,  nor  any 
agent  for  any  regiment,  nor 
any  commissioner  for  any 
wine  licences,  nor  any  go* 
vernor  or  deputy  governor 
of  any  of  the  plantations^ 
nor  ady  commissioners  of 
the  navy  employed  in  any 
*'  of  the  out  ports,  nor  any 
person  having  any  pension 
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^^^  ^      making  the  geueral  disqualification  which  will 
(See  sect.  9.)  be  explained  hereafter,  enacts,  that  no 


iccreury  or        Commissioner  or  sub-connnissioner  of  prizes ; 
'^f^  ^      secretary  or  receiver  of  prizes ; 

comptroller  of      Nor  any  Comptroller  of  the  accounts  of  the 
'army; 


CO 

of 


CO 

oftlKiidkuid  ,    , 

womided ;  VTOUUded  ; 


Nor  any  conunissioner  of  transports ; 

Nor   any  commissioner   of    the    sick   and 


a^entformre* 
gtmeat; 


Nor  any  agent  for  any  regiment ; 

Nor  any  commissioner  for  any  wine  licences ; 

goveniorer         ^^^  ^^Y  govcmor,  or  dcputy  governor,  of 
iT^^Z  toy  of  the  plantations ; 

tuNHfc; 

comaiHioBer       Nor  any  Commissioner  of  the   navy,    em* 
erapioyediit     ploycd  in  any  of  the  out-ports ; 

tbeontportt; 

w*p«^2^     shall  be  capable  of  being  elected,  or  of  sitting 
be  elected,  or   or  voting  as  a  member  of  the  house  of  com- 

toflitocTote. 

mons. 


M 


from  the  crown  during  pita- 
^  ttircp  shall  be  capable  of 
^  being  elected,  or  of  sitting 
**  or  voting  as  a  member  of 
**  the  house  of  commons^  in 
**  any  parliament  which  shall 
**  be  hereafter  summoned  and 
•*  holdcn." 

§  26.  '^  Provided  tlwa^t* 
**  That  if  say  person  being 


"  chosen  a  member  of  tIi/9 
*'  house  of  commons,  shall 
accept  of  any  office  of  pro* 
fit  from  the  crown  dniing 
'*  such  time  as  he  shall  con* 
tinue  a  member,  his  electloa 
shall  be,  and  is  hereby  d«« 
''  claimed  to  be  void,  and  a 
*^  new  writ  shall  issoe  for  a 
'^  new  electioot  as  if  saci 


<« 


«c 


ti 
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By  §  89i  the  election  and  return  of  persons      ^^^  *• 
by  diat  act  disabled,  or  declared  to  be  incapable,  fi^ctioa  uui 
is  to  be  altogether  void ;  and  such  persons  pre-  pofonrroid, 
suming  to  sit  or  vote  as  members  of  the  house  pttnmtZ iit 
of  commons,  are  to  forfeit  JOSOO,  to  be  reco-  HJewmi^ 
vcred    by  audi  person  as  shall  sue   for   the       "^ 
same,  in  manner  therein  directed. 


II 
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'*  pmcm  so  accepting  was  na* 
^  tnrally  dead :  Plorided  ne* 
"  Terthekss,  That  such  per- 
"  ioo  shall  be  capable  of  be- 
**  lag  anin  elected^  as  if  his 
**  place  nad  not  become  Toid 
**  as  aforesaid.** 

§  27*  ^  Provided  also,  and 
''  be  it  enacted,  That  in  or^ 
^  der  to  prevent  for  the  fu* 
tare  too  great  a  number  of 
commisuoners  to  be  ap- 
pointed or  constituted  for 
die  executing  of  any  office, 
"  that  no  greater  number  of 
^  commissioners  shall  be 
^  made  Of  constituted  for  the 
^  eieeation  of  any  office, 
**  than  have  been  employed 
in  die  execution  of  such 
respective  office,  at  some 
time  before  the  first  day  of 
Ais  present  parliament."  . 
§  2a: ''  Provided  also,  That 
nothing  herein  contained 
dball  extend,  or  be  con- 
strued to  extend,  to  any 
■Mmber  of  the  house  of 
commons,  being  an  officer 
in  heir  majest]^  navy  or 
trqiy,  who  shall  receive 
any  new  or  other  commis- 
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non  in  the  navy  or  army 
respectively.*' 
f  89-  *"  And  be  it  furtiier 
enacted.  That  if  any  per- 
son hereby  disabled  or  de- 
clared to  be  incapable  to 
sit  or  vote  in  any  parlia« 
ment  hereafter  to  be  hold* 
en,  shall  nevertheless  be  re- 
turned as  a  member  to 
serve  for  any  county,  stew* 
artry^  ^ty,  town,  or  cinctue 
port,  in  any  such  parua- 
ment,  such  election  and  re^ 
turn  are  hereby  enacted 
and  declared  to  be  void^  to 
all  intents  and  purposes 
whatsoever;  and  if  any 
person  disabled,  or  declared 
incapable  by  this  act  to 
^*  i)e  elected,  shall,  after  the 
'^  dissolution  or  determina- ' 
tion  of  this  present  parlia- 
ment,  presume  to  sit  or  vote 
as  a  member  of  the  house' 
of  commons  in  any  parlia- 
ment to  be  hereafter  sum- 
moned, such  person  so  sit- 
ing or  voting  shall  foril?it 
the  sum  of  five  hundred 
pounds,  to  be  recovered  by 
su^h  person  as  shall  sue  for 
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Sect,  ft         A  furtlMr  discjuaHfication  of  persons  in  of- 
fice was  created  by  the  statute  of  the  15  Geo.  2. 

Ci  2^  §  I.  (tf),  whereby 

*  '"  '    ' 

Caiiioiiiiiditi     The  commissioners  of  the  revenue  in  Ire- 

of  thftM^tmo-  ,  ' 
ialrelawl^.t     :/^a;     ; 


« 


it 


u 


the  same  in  England,  by 
^*  action  of  debt,  bill,  plaint, 
**'  or  informatioi^  ivheroin  no 
**  {ssoin,  protection,  or  wager 
^'  of  law  shall  be  allowed, 
and  only  one  imparlance." 
§  30,  "  And  be  it  further 
enacted  and  daclared,  That 
eifery  person  disa)>led  to  be 
^'.  eiLeetedp  or  to  sit  or  vote  in 
**  the  house  of  commons  of 
*V  any  parliafnant  oiBngUmd^ 
**  shall  be.  disabled  to  be 
**  elected,  or.  to  sit  or  rote  in 
**  the  house  of  commons  of 
'Vany  parliament  of  Great 
"  Britain/' 

,§.31,  "And  be  it  further 
*^  enacted,  by  the  authority 
^  aforesaid.  That  no  person 
**  who  now  is  a  commissioner 
**  for  disposing  the  sum  of 
<'  three  hundred  ninety*eight> 
**  thousand  and  eighty-§Te 
**  pounds  ton  shillings,  and 
"  all  other  sums  arising  ta 
*^  Scotkmd  by. yif%y  of  equiva- 
**  lent,  upon  the  agreements 
*^  and  to  the  puiposea  meo- 
**  tioned  in  the  articles  pf 
*^  union  of  the  two  kingdoms, 
**  shall,  for  or  by  reason  of 
«<>  such  commission,  or  any 
**  other  commission  for  dis- 
*^  posing  the  said  equivalent, 


"  or  any  part  thereof,  or  the 
"  execution    of    any     such 
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commission,  or  any  thing 
relating  thereunto,  be  dis« 
"  abled  from  being  elected  » 
"  n^ember  of  parliament,  or 
'*  sitting  or  voting  as  such  in 
'^  this  or  any  future  pariia* 
«  raent." 

(a)  The  statute  15  Geo.  2. 
c.  22.  "  An  act  to  cxcbtde 
'i.  certain  qfficen  from  bdmg 
*^  memb€rs  of  the  kouH  cf 
"  comntans/' 

'^  For  further  limiting  or 
reducing  the  number  of  of« 
ficers  capable  of  sitting  ii> 
"  the  house  of  commons ;  Be- 
"  it  enacted  by  the  king's 
**"  most  excellent  majesty*  by- 
^^  and  with  the  advice  and 
consent  of  the  lords  spi- 
ritual and  temporal,  aiid> 
commons,  in  this  present 
parliament  assembled,  and 
by  the  authority  of  the 
**  same,  That  from  and  after 
"  the  dissolution,  or  other  de- 
'^  termination,  of  this  presoit 
**  parliament,  no  person  wha 
"  shall  be  commissioner  of 
**  the  revenue  in  Ireland^  or 
"  commissioners  of  the  navy* 
or  victualling  offices,  nor 
any  deputies  or  clerks  in 
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CoiAmissiaiiers  of  the  havy  Of  tictoaUifig  of-     ^^ 


fices  :  commMbiM* 

of  thea«f|r«r  • 
Tictnalliog  of« 
*       fices; 

Deputies  or  clerks,  in  the  ahove  offices ;  depnUet  «> 


clerkA^infod^  ^ 

Or  in  the  offices,  of  the  lord  high  treasurer,  or  Sie  lorditffiii'  ' 
die  commissioners  of  the  treasury ;  commUsionen 

oftlieticafBiyi 

Or  of  the  auditor  of  the  receipt  of  his  ma-  JJ^o^tii^ii. 
jes^s  exchequer;  ^^^9 


Or  of  the  tellers  of  the  exchequer ;  or  pf  the  td- 

lert, 

Or  of  the  chancellor  of  the  exchequer ;  or  of  the  chan- 

ceUor,of  jthe 
exmqneri 

Or  of  the  lord  high  admiral,  or  the  commis-  SIaiS^i? 
(doners  of  the  admiralty ;  S»^SfSe^^ 

mindtj; 

Or  of  the  paymasters  of  the  army  or  navy ;      or  of  the  p^ 

•raky  or  QAYy*; 

Or  of  his  majesty's  principal  secretaries  of  or  of  theaeoe. 

..  tiriet  of  state: 

State;  * 

Or  of  the  commissioners  of  the  salt ;  or  of  the  com. 

nussiooers  of 
•alt, 

^  any  of  the  said  offices,  or  **  excfaequei*,  or  of  the  lord 

^  in  any  of  the  several  offices  *'  high  admiral,  or  the  com* 

*  Ibllowing^;   that  is  to  say,  **  Hiissioners  of  the  admiralty, 

'^  the  office  of  lord  high  trea-  **  or  of  the  paymjasters  of  th« 

''  safer,  or  the  commissioners  ''  army,  or  of  the  navy,  or  of 

^  of  the  treasury,  or  of  the  ^^  his  majesty's  principal  se- 

'  aaditorof  the  receipt  of  his  *^  cretariesof  state,  or  of  the 

**  majesty's  exchequer,,  or  of  *'  commissionen  of  the  salt* 

'  the  tellers  of  the  exchequer,  **  or  of  the  commissioners  of 

f  or  of  tlie  chancellor  of  the  **  the  stJamps,  or  of  tbd  com« 
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•rwiMli* 


••^  ••         Or  of  the  commissioners  of  the  stamps ; 

Or  of  the  commissioners  of  appeals ; 

Or  of  the  commissioners  of  wine  licences ; 

Or    of     the     commis^oners    of    hackney 
coaches ; 

Or  of  the  commissioners  of  hawkers  and 
'^^^         pedlars; 

tmeetiv^r    are    severally   rendered    incapable    of    being 
bt^etedyor  elected,  or  of  sitting  or  voting,  as  members  of 

the  house  of  commons. 

Atoehflnd  /  The  disqualification  was  also  extended  at  the 
c«»«»iMr.  same  time  to  persons  having  offices  civil  or  mi- 
ur,ey<ptoP.  litary,  in  Minorca  or  Gibraltar^  except  officers 
auru    having  commissions  in  any  regiment  there. 


raectioBaid        And  by  the  same  statute,  §  2.  the  election  and 

tctani  pf  Midi    -  - 

peffBons  voM;   rctum  of  persons  by  that  act  disabled  and  de* 

''  xnissloneis  of  appeals,  or  of  **  house  of  commons,  in  any 

**  the  commissionei^  of  ^ine  *^  parliament  which  shall  be 

**  licences,  or  of  the  contmis-  *'  hereafter    summoned   and 

'*  sioners  of  hackney  coaches,  ^'  holden." 
*'  or  of  the  commissioners  of       §  2.   ^'  And  be  it  further 

**  hawkers  and  pedlars,  nor  ''  enacted ,  by  the  authority 

«'  any  person  having  any  of-  *^  aforesaid,  That  if  any  per- 

"  fice,  civil  or  military,  with-  **  son  hereby  disabled  or  dc* 

**  in  the  islandof  Jlfii»orca,or  '^  clared  to  be  incapable  to 

^'  in  Gibraltar^  other  than  of-  ''  sit  or  vote  in  any  parlia* 

^  ficers  having  commissions  **  mcni  hereafter  to  be  holden, 

^  in  any  regiment  there  only,  *^  shall  nevertheless    be    re- 

'*  shall  .be  capable  of  being  "  turned    as    a  member    to 

"  elected,orof  sitting  or  vot-  "  serve  for  any  county,  stew 

*'  ing  as  a  member  of   the  '/  artry,  city,  borough,  town* 
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U 


I 

clared  to  be  incapablej  is  to  be  altogether  void ;      Sfet  •• 
and  such  persons  presuming  to  sit  or  vote  as  pMdtyifth 
members  of  the  house  of  commons,  are  liable  to  STSSl^^^ 
a  forfeiture  of  £Z0  for  every  day  in  which  they 
shall  so  sit  and  vote^  to  any  person  that  vrill  Sue 
for  the  penalty ;  and  are  thenceforth  incapaci* 
tated  for  any  office  of  honor  or  profifr  under  the 
crowi^ 

It  is  declared,  by  §  3,  that  thb  statute  is  not  The  act  mi 
to  extend,  or  be  con$trued  to  extend,  or  relate  uSa^A^ 
to,  or  exclude, 

The  treasurer  or  comptroller  of  the  navy ; 


ti 

it 


**  dpcDae  port^  or  pl^e,  in 
**^  parliameaty*  such  election 
^  and  return  are  hereby  en- 
acted and  declared  to  be 
Toid  to  all  intents  and  pur- 
poses whatsoever;    and  if 
any  person    disabled   and 
*'  declared  incapable  by  this 
'*  act  to  be  elected,  shall,  af- 
**  ter  the  dissolution  or  other 
determination  of  this  pre* 
sent  parliainent,   presume 
to  sit  or  To^e  ^  a  member 
of  the  hopse  pf  commons, 
ifk  aqy  parliament  to  be 
^  hereafter  summoned,  such 
^  person  so  sitting  or  voting 
^  ihaU  forfeit  tlM   sum   of 
^  twenty  poiMids   fof   every 
^  day  in  which  he  shall  sit 
*^  or  vote  in  the  said  house  of 
^  CQinmons,  to  such  person 
*'  or  persons  who  shall  sue 
**  for  the   «ame  iiji    any  of 
**  his   majes^t    jBourts    a( 
**  fFtttnAutcr,  and  the  mo* 


«i 
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**  nqr  io  forfeited  shall  be. 
**  recovered  by  the  person  sa 
^  suing,  with  AiU  costs  o(. 
**  suit,  in  any  of  the  said 


it 
it 
ti 

tfC 

u 


tt 


**  courts,  by  action  of  debt^. 
bill,  plaint,  or  informatioDy 
in  which  no  essoin,  privi« 
lege,  protection,  or  wager 
of  law,  jUiall  be  aUowedt. 
and  only  one  imparlance; 

**  m^d  shall  from  thenceforth 
be  incapable  of  Oddi^ 
holding,  or  enjoying,  anv 

«<  office  of  hotiour  or  profit 

<'  under  his  miijestyy  his  hein 

**  or  successors.** 
$  5.   **  Provided  alway^ 

"  and  it  is  hereby   enacted 

**  and  declared  by  the  au« 
thori^  aforesaid.  That  no« 
thing  in  this  act  shall  ex* 

**  tend,  or  be  construed  to  ex* 

*^  tend  or  relate  to,  or  ex* 
elude  the  treasurer  of 
comptroller  C|f  the  nav^i 

**  the  tecietailes  of  the  trea* 


tt 


tt 
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Kor  the  wcretaries  of  the  treasury  (a) ; 
Nor  the  secretary  to  the  chancellor  of  llw 
exchequer; 

Nor  the. secretaries  of  tlie  admiralty ; 

Nor  the  under  secretary  to  {iny  of  his  m^ 
jcs^s  piincipal  secretaries  of  state  {b)  j 

Nor  the  deputy  paymaster  of  the  army  (c)  } 


**■  mrf,'  tKe  ifcCietity  to  the  (particniarly  as    there  were 

"  chancellor  of    the  cxch^  three  Hcret^rioi  of  B(a<e,  •( 

**  qner,  or  ■ccretarict  of  the  the  time  of  pusing  the  act) 

**  adiqimltf,  the  nodf  r.iecre*  that  the  exception  would  hold 

**  majesty*!  ai  to  one  in  each  olfice-    Up* 

*'  viiei     of  on  another  ground  it  might 

*'  paty  pay-  perhaps  be  considered  that 

1  my,  or  to  the  statute  of  the  22  Geo.  3. 

*f  an  having  chap.  S3,  abolishing  the  of^ 

**  ice  or  em-  fice'of  third  secretaiyofttate^ 

"  .  or  for  so  or  secretary  of  state  for  the 

**.  It   behave  colonies  (by  §  1.),  and   d» 

*]  his  office,  daring  (by  ^2.)  that  if  any 

".  ieontaincd  office  of  the  same  name,  de- 

**  iiotwith-  scriptiou,  or  purpose,  of  those 

**  abolished,  should   be   ettab^ 

then  only  lished,  the   same   should  be 

t^  secretaries  of  the  trea-  deemed  a  nea  office,'  corner 

sin.  quently   imparts    the    tame 

,  O)  Hbe  exception  of  the  character    to    the  office  of 

WMer  umtary  to  any  of  his  under  secretary  in   that  de^ 

niyeGty's  principal  s^frrctxnes  partment.    To  this  point  the' 

(f  ^^e,  being  in  the  singular  case  of  Mr.  Dundat,  fth  No- 

nQbber,    it  seems,  that   al-  vcmber,   l7S7,  fott,  sect.  9, 

t&ojigh  there  are    now  ttpo  is  material, 
imder  sQcretaiiies  in  each  de-        (c)  The  exception  of  Ac 

pajtmentt  it  vo^ld  not  Jm  deputy  paymaster  of  the  army 

consistent  with  the  act   W  being  also    in    the  singula^' 

aioTC  than  one  belon^ng  to  nuinber,  it  seems   therefore 

the  some  office  to  be  ii)  par-  that  only  one  of  the  two  can 

liljwjiti   '^t  it  f^iil4  feein  sit  tg  parliament  at  on^e. 
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Nor  any  person  having  or  holding  any  office      ®««*-  ^• 
for  life,  or  daring  good  behaviour.  Act  not  to  «>• 

elu4epenomt 
hATlof  oflee 

There  are  also  several  offices,  which  probably  S^g^uSlL 
might  have  been  considered  as  disqualifying  ^*®*'' 
(under  the  general  rule  of  the  statute  of  6  Ann*   , 
c.  7.  which  will  be  the  subject  of  the  following 
sectioti),  but  which,  by  way  of  further  precau- 
tion,  have  been  expressly  enacted  and  declared 
so  to  do. 

By  the  statute  39  &  40  Geo.  3.  c.  87.  S  24  (a),  Jutticeiatttie 
(which,  by  the  slat.  47  Geo.  3.  sess.  1.  c.  37.  offl^disqiiau* 
§  1.  was  to  be  in  force  until  the  35th  of  March^ 
1814,  and  which  having  then  expired,  was  re- 
vived by  the  Stat.  54  Geo.  3.  c.  187.  §  K^)> 
and  by  $  38.  of  the  same  act,  is  to  continue  in 
force  until  the  1st  day  of  June,  1620,  and  until 
the  expiration  of  six  weeks  from  the  commenoe- 
meot  of  the  then  next  session  of  parliament),  the 
special  justices  of  the  peace  appointed  to  act  at 
the  Thames  police  office,  are,  by  the  adoption  of 
the  33  Geo.  3.  c.  63.  §  13  (c),  made  incapable  of 

• 

being  elected,  or  of  sitting  as  members  of  the 
house  of  conmions.  And  by  the  stat.  {d)  34 
Geo.  3.  c.  37*  §  14.  (which  by  §  S4  of  the  act  is 

(a)  For  so  mach  of  this        (5)  For  this  Btat.  see  poit.- 

■latate   as    relates    to    the  300. 

tabject    of    elections,    see        (c)  For  this  stat.  see  post, 

fosif  part  2.  chap.  I.  page  208. 
9Q7*  id)  The  stat  54  Geo.  3. 
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6Mt.&      to  continue  in  force  for  the  above  mentioned 
at  the  period),  the  justices  at  the  seven  public  police 

public 

•oiioeoAMi     offices  are  disqualified  in  like  manner. 

lii%«li(itt| 


C.37.  "  An  actjbr  rq^aUng 
^  tmaci  made  in  thejifiy^rst 
**year  afhispre$eiii  majesty » 
**j9r  the  fnore  effectual  ad' 
**  tninistraiion  ofihe  oj^ce  of 
**  ajuUiee  rfihe  peace^  m  Mwck 
"  parts  of  tie  eomUies  qfMid' 
*<  dleeet  and  Surrey ^  aeliein 
**  and  near  the  metropoikf  and 
*^for  making  otker  pronsiont 
''  M  Hen  therfoff  to  continue 
'*  m  force  unid  thejirsi  da^  of 
*^  JwMf  one  tkofoand  etght 
^  kmdred^  and  twenty^  amd 
^from  thence  until  the  expira" 
*^  Him  of  eix  weeke  from  the 
*'  commencement  of  the  then 
"  next  eetsion  of  parliament.^* 
[17th  December^  1813.] 

(§  1.  RepeaU  the  dlGeo. 
8*  c.  1 19.  which  had  repeal- 
ed the  former  staU.  42  Geo. 
8.  c.  76.  and  47  Geo.  3.  aess*. 
2.  c.  42.) 

i  2.  "  A»d  be  it  eoacted^ 
<'  that  the  several  public  of- 
**  ficet  now  establisned  io  the 
^*  following  places,  namely, 
**  the  parishes  of  Saint  Mar- 
'*  garct,  Weitmiruter ;  Saint 
'*  Jameif  Westmintter ;  Saint 
*'  Andrew,  Hollorn ;  Saint 
^  Leonard,  Shoreditch  ;  Saint 
**  Mary^  Whitechapd:  and 
<<  Saint  Paul,  Shadtoell.'m  the 
<<  county  of  Middlesex,  and 
**  the  parish  of  Saint  Saviour, 
**  in  the  borough  of  South' 
^' ^Mvrk^  in  the*  county  i>f 
^  SurreUf  shall  be  continued, 
^  «iid  tne  several  persons  ap- 


**  pointed  by  hb  maicsty  to 
"  execute  the  office  of  justice 
**  of  the  peace  at  each  of  the 
**  said  omeet,  by  virtue  of  the 
**  said  act,  shall  continue  to 
"  execute  the  same,  tocher 
**  with  such  other  justices  of 
'*  the  peace  for  the  said 
«<  counties  respectiveTy  as 
**  may  think  proper  to  at« 
"  tend." 

$  8.  ''  And  be  it  further 
<<  enacted,  That  it  shall  and 
^  may  be  lawful  for  bis  tn»- 
''  jesty,  from  time  to  time, 
**  upon  any  vacancy  in  anv 
**  of  the  said  offices,  by  deftttl 
**  or    otherwise,   to  appoint 
'<  other  (it  and  proper  per- 
*^  sons,  being  justices  of  the 
"  peace  of  tne  said  counties 
**  of  Middlesex  acid  Snrreywn^ 
*^  spectivelv,  to  execute  the, 
^*  duties  of  the  said  office  in' 
<«  his  pUce,"  &c  .  (Thereeti 
of  this  clause  regulates  the  at* 
tendance.) 


§  14.  <*  Provided  alwav^^ 
**  and  be  it  enacted  and  de^' 
*'  clared,  That  no  justice  o^ 
**  the  peace  appointed  as 
*^  aforesaid,  shall,  during  the 
**  continuance  in  such  ap- 
**  pointment,  be  capable  df 
**  being  elected,  or  of  sitting 
**  as  members  of  the  house  w 
**  commons.** 

See  /Kuf ,  300.  for  more  of 
this  statute. 
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By  the  statute  45  Geo.  3.  c.  91.  1 7.  (a),  the      sect  s. 
commissioners  appointed  under  that  act  for  ex-  com^i^Icb 
amining  and  auditing  the  public  extraordinary  p^^l^ 
accounts,  are  incapable  of  being  elected  or  of  £^^  ^»^^ 
litdng  as   members  of    the   house   of  con> 
mons. 

^o,  by  the  statute  46  Geo.  3.  c.  80.  §  1 8.  (b% 

(a)  The  itat.  45  Geo.  3.  ^^  frauds   and   abusei   ther^ 

€•  9t«  ^  Am  act  for  appointing  *'  in** 

^  aOitumal  commissionenfor  (§  1.  Enacts  that  the  pow£n 

^  tie  keiter  examining  and  au'  given  to  the  commisfiioncn 

'^^ting  certmm  rf  tke  public  appointed  under  the  statute 

^acccmnis    of    Great    Bri-  41  Geo.  3.  c.  22.  shall  cease.) 

^iaSn/^  (§2.   Empowers    his  Ma- 

d  1«  Authorises  his    ma-  jcsty  to  appoint   five   com* 

jartjr  to  appoint  three  com-  missioners  lor  inquiring  iii« 


aa  an   additional  to  the  abuses,  and  examia* 

board  ibr  examining  and  au-  ing  the  accounts  of  persons 

diliag  public  extraordinary  concerned  in  supplying  pro« 

acoonnts,  under  direction  6(  visions,  or  in  the  expenditux^ 

the  tieaeuiy.)  of  the  public  money  in  the 

««-■■■«->•  West  Indies f  and  on  the  conti« 

f  7*  **  And  be  it  further  nent  of  South  America^  and 

**  enacted  and  declared,  That  for    other   purposes   therein 

**  UB  commissioner  to  be  ap-  mentioned.) 
'^  pointed  by  virtue  of   this  ■ 

^  act  diall,  during  his  conti-        §  IS.  "  And  be  it  further 

*  nuance  in  such  office,  be  *'  enacted  and  declared,  that 

**  capable  of  being  elected,  or  *'  no  commissioner  to  be  ap« 

^  of  ntting  as  a  member  of  ''  pointed  by  virtue  of  this 

^  die  house  of  commons."  ''  act,  who  shall  receive  any 

{&)  The  Stat.  46  Geo.  3.  **  salary  for  the  execution  of 

c«  10.  **  An  Mt  to  provide  for  ^*  his  duty  as  sach  commis* 

^  ike  mare  ejfectual  examina-  **  sioner,  shall,    during    his 

^  Ham  of  accounts  of  the  ex-  "  continuance  in  such  office, 

^•pmHiwe  ef  the  public  mo-  *^  be  capable  of  being  elected, 

^  MJF  ta  the  West  Indies,  and  **  or  of  sitting  as  a  member  of 


f  At  the  better  discovery  qf  *^  the  bouse  of  commons. 


t» 
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Beets. 


surveyor-general  of  his  majesty's  works^  is  de- 
clared incapable  of  being  elected^  or  of  sitting 


8unr«yor- 

general  of  the  ,        ,.         .  v  w    \ 

worksdiiiqua.   and  voting  in  parliament  (a). 

lified. 


(  By  §  1,  the  ttat.  32  Geo.  3, 
c«  82|  §  0  and  12»  so  for  as  re« 
lateA  to  the  appointment  of 
a  surveyor  of  nis  majesty's 
works  being  {bond  ^fide  by 
profession  an  architect  or 
Duilder),  and  to  the  rules  and 
methods  therein  directed  to 
be  observed 9  with  regard  to 
iJl  works  which  might  there- 
tofore have  been  done  by  the 
board  of  works,  for  his  ma^ 
|esty'a  servicci  and  to  the 
payment  of  the  ex  pence  in- 
curred thereby,  is  repealed.) 

§  2.  '^  And  be  it  further 
''  enacted.  That  from  and 
*^  after  the.  passine^  of  this 
**  act,  it  shall  be  lawful  for 
''  his  majesty  to  appoint, 
*'  during  his  royal  pleasure, 
*'  any  fit  and  proper  person 
^to  be  surveyor-general  of 
'<  his  xnajesty's  w-orks .  .and 
**  public  buildings,  whether 
'^  the  expence  of  such  works 
'^  and  public  Jbuildiogs  shall 
**  be  defrayed  out  of  his  ma- 
**^^*jesty*s  civil  list  revenues, 
**  oroutofany  funds:granted 
*'  by  parliament,  or  out  of 
^'  any;  part  of  the  public  re- 
**  venue  heretofore  usually 
^'  included  in  the  incidental 
'f  charges  of  svich  depart- 
'^  ment;  and  to  grant  to  such 
<' surveyor-general  such,  sa- 
*<  lary  as  his  majesty  may 
'<  think  ;£t,  not  exceeding 
«<  one  thousand  iive  hundred 
*^  poui^ids  per  eunum ;  and  the 
*'  taidsonreyoi^general  .4Jkir« 
'<  log  t^e  holding  jof  the  said 
«  office  shall  be  and  he  is 


''  hereby  declared  to  be  in- 
*^  capoble  of  being  elected 
*'  into,  or  of  sitting  and  yot« 
"  ing  in  parliament." 

(a)  There  have  been  from 
time  to  time,  'different  acts 
of  parliament  authorising 
official  appointments,  and  at 
the  same  time  restricting 
such  appointments  upoo  va- 
cancies to  persons  not  being 
members  of  the  houie  of 
commons,  wherein  the  acts 
imposing '  such  restrictioDy 
have  made  no  proq[»ective 
provision  that  persons  '^old- 
mg  such  offices  should  not 
be  elected,  or  sit  in  parlia- 
ment. 

This  was  the  case,  with  re- 
gard to  the  apppiutmeot  of 
commissioners  for  inquiring 
into  naval  abuses,  under  the 
statute  43  Geo*  3,  c.  l6,  §,8; 
for  military  inquiry,  under 
the  statute  45  Geo.  3»  c.  4/, 
i  12;  for  eiaminin^  the  ac- 
counts of  the  office  oi  barrack* 
mi^terrgeneral,  ui^der  the 
statute  47  Qeo.  3,  c.  IBy^  7» 
It  should  therefore  appear, 
that  in  such  cases,  although 
.the  nomination  of  a  n^einber 
of  the  house  of  commons  to 
the  office  would  be  illegal^ 
yet  that  a  person  already  ap- 
pointed to  the  office  is  not 
disqualified  .to  be  eUcted,  er 
to  sit  in  i>arliume,nt,  iiniess 
« indeed  sucb.appointmeiit  can 
.be. considered  to.  fall  tvitbin 
the  prohibition  of  .the  ststute 
of  6  Ann.  c.  7$hV' 
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Sect.  9. 


Section  9*    Of  disqualification  at  the  statutt  law,  by 
reason  ofholdifig  any  new  office. 


BY  the  statute  6  Ann.  c.  7.  §  25.  (a),  no  per-  Penowiitviag 

•       ••■..  -•!  /%  ^^^  offices  of 

son  having,  m  his  own  name,  or  m  the  name  of  profit  under 

../*%•  /•      the  crown,  di*. 

any  person  or  persons  m  trust  for  him,  or  for  qiuOiiEed. 
his  benefit,  any  new  office,  or  place  of  profit  (A)  (^•r  tiM  tic- 
whatsoever  under  the  crown,  created  or  erected  irs.) 
flbce  the  25  th  day  of  October,  1705,  is  capable 
ff  being  elected,  or  of  sitting  or  voting,  as  a 
membCT  of  the  house  of  commons ;  that  statute 


(«)  It  had  been  provided, 
bj  the  ttaM2  &  13  W.  3.  c.  2. 
fdtthat  after  the  limitation, 
of  die  crown  in  that  actshould 
tike  cfiectt  no  person  having 
to  office  or  place  of  profit  un- 
der the  kingy  or  receiving  a 
peaaon  from  the  crown» 
should  be  capable  of  serving 
IS  a  member  of  the  house  of 
commons.  This  exclusion 
bdng  considered  to  be  too  ge- 
neral.  the  statute  4  AAn.  c.  S. 
)  2$,  reciting  this  clause*  re* 
pealed  it  before  it  took  effect, 
and  a  disqualifying  clause 
was  introduced*  similar  to 
that  in  the  subsequent  statute 
of  the '6  Ann.  c.7»  in  which 
it  was  re-€nacted  in  the  same 
words.    (See  antCj  175.) 

Upon  the  beginning  of  the 
fiist  parliament  after  the 
Mion  with  Scotland,  in  which, 
by  the  queen's  proclamation 
of  the  29th  April,  1707  (15 
Journ.  392.),  the  same  per- 
fons  were  cbntinued  members 


of  the  house  of  commons  as 
had  been  of  the  preceding 
parliament,  the  house  rcsolv-^ 
ed,  10th  November,  1707, 
(15  Journ.  396.),  that  ^'  every 
person  who,  by  mn  act  of  the 
first  session  of  the  last  parlia- 
tnent,  &c.  (6  Ann.  c.  7*)  it 
disabled  from  and  after  the 
dissolution  or  determination 
of  the  said  parliament,  to  sit 
or  vote  as  a  member  of  the 
house  of  commons,  in  any 
parliament  to  be  thereafter 
holden,  is  by  virtue  of  the  said 
act,  incapable  of  sitting  or 
voting  as  a  member  of  the 
house  of  commons  in  this  pre- 
sent parliament.'^  They  then 
ordered  lists  of  persons  hold- 
ing certain  disqualifying  of- 
fices to  be  laid  before  the 
house.  And*  in  pursuance  of 
the  above  resolution,  after- 
wards ordered  new  writs  in 
the  room  of  members  so  dis- 
qualified. 

{h)  It  docs  not  appear  that 
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at  the  same  time,  by  §  27,  forbidding  the  ap- 
pointment of  a  greater  number  of  copimissioners 
to  any  office,  than  had  been  employed  therein 
at  some  time  before  the  first  day  of  that  parliar 
ment,  (i.  e.  14th  June  1705.)  By  §  28,  the  act 
does  not  apply  to  commissions  in  the  army  or 
navy. 


For  the  purpose  of  giving  the  fullest  efFeot  to 
^e  operation  of  this  law,  the  house  of  ooi]i<» 
mons  has  twice  addressed  the  throne,  to  cause 
lists  to  be  Idd  before  them  of  offices  which  had 
been  created  since  the  S5th  October,  1705.  The 
first  of  these  addresses  was  on  the  I6th  Febra<- 
tiJ«utt«44t*  ary,  1729(<i);  the  other  on  the  15th  February, 


any  cases  under  Ihis  section 
Iiave  turned  upon  the  ques- 
tion of  whether  they  were  of- 
fices of  profit,  but  under  the 
25th  section  (for  which  see 
ag^tt^  175.),  where  an  office 
has  appeared  to  be  of  no 
profit,  the  acceptance  of  the 
same  has  not  vacated  the 
seat. 

17th  January,  1717.  Lord 
MiddletoH  (lord  chancellor  of 
Ireland)  desired  the  sense  of 
the  house,  whether  he  was  in- 
capacitated to  sit,  in  respect 
of  his  being  continued  in  a 
commission  iotlreUmd;  which 
commission  had  been  renew- 
ed since  his  election,  but  was 
an  office  ^f  no  profit.  The 
f  taL  6  Am.  c.  7*  §  S5|  was 
read,  aad  tlie  sense  of  the 


house  appearing  to  be  that 
he  was  not  within  the  mean* 
ing  of  that  act,  he  came  into 
the  house,  IS  Joum.  6/1* 
According  to  what  is  stated 
by  Mr.  Hatsell,  2d  vol.  Sff 
the  appointment  was  Uiat  of 
one  of  the  lords  justices  of 
Ireland. 

(a)  Resolved,  '^That  ad 
humble  address  be  presented 
to  his  majesty,  that  he  will 
be  graciously  pleased  to  di- 
rect the  proper  officers  to  lay 
before  this  nouse  an  account 
of  whflit  offices  or  employe 
ments  under  the  crown  havi 
been  erected  since  the  25t& 
day  of  October,  1705,  wit^ 
what  salaries  have  been  ail* 
nexed  thereto^  the  dates  of 
the  first  comioissioDi  and  tibt 


1779  (fl).    And  upon  the  latter  occasion,  it  was*      *^*-  ^* 


anlered(^)  by  the  house,  that  there  should  be  37  Joura.  x4a^ 
Jaid  before  them  an  account  of  the  offices  dad 
employments  under  the  crown,  existing  on  the 
S5th  day  of  October,  1705,  the  number  of  of- 
fioeiB  therein,  and  their  salaries,  and  also  an 
account  of  the  number  and  names  of  officers  ii^ 
each  department,  as  they  stood  on  the  5th  of  " 
Jamuury  preceding  the  order ;  which  lists  weie 
xBtorned  accordingly. 

Under  the  above  general   proviMbn^  every 
parson  holding  any  new  office,  or  place  of  pro* 

Buoe  or  Amines  of  the  penoa  The  lists  of  offices  ivbick 

or  persons  who  now  possess  were  returned  from  the  seve* 
die  mne.*'                               .  ral  departments,  i|i  oh^ience' 

(a)'This  resolution  was  al-  to  the  respective  orien  above 

iMf  verbatim  the'  same  as  mentioned,     are     deposited 

diatoC  17S9«  amongithe  records  and  docii- 

{b)  Ordered^  **  That  there  ments  of  the  house  of  com* 

be  laid  before  this  house  an  mons  (in  the  custody  of  the 

aooount  of  the  offices  and  em-  clerk  of  the  papers).     It  was 

pioymcnts  under  the  crown,  found  impossible  to  abbreviate 

cxMBg  €11  the  25th  day  of  them  so  as  to  compress  them 

October,  1705,  the  number  of  within  a  moderate  compass, 

officers  employed  at  that  time  otherwise  the  substance  would 

hk  each,  with  their  respective  have  been  here  given.    The 

salaries ;  and  also  an  account  return  made  upon  the  former 

•of  the  number  and  names  of  of  these  addresses,   from  the 

tilt  ^oer»  in  each  depart-  offiees  of  the  customs,  excise, 

menty  with  their  salaries,  as^  post-office,  salt-office,  stamp- 

they  stood  on  the  5th  day  of  office,  hawkers   and  pedlars 

January   last,  distinguishing  office,  hackney  coach  office, 

the- time  when  any  increase  in  and  some  others,  are  set  forth- 

the  number  of  such  officers,  in  the  Journal  of  the  3d  April, 

or  th^  salaries,   was   first  2730.    CI  Journ.  526. 


made/'  With  respect  to  any  offica 
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SMt^9.  fit  under  the  crown,  is  disqualified^  and  most  of 
the  offices  which  have  beto  created  since  the 
day  xnentioned  in  the  act,  have  been  tacitly 
left  by  the  leg^Iature  within  its  operation. 

With  regard  to  some  few  offices  which  might 
be  doubtfully  circumstanced  in  this  respect,  the* 
law  has  expressly  declared,  that  they  should  be 
deemed  to  be  new.  And  again  with  regard  ta ' 
tome  others,  which  might  fall  within  the  prohi* 
bition  of  the  statute^  the  law  has  laid  down  an 
,  exception  in  thdr  favour. 

We  shall  ^rst  advert  to  offices  respecting 
which  questions  have  arisen  under  the  statute 
6  Ann.  c.  7.  §  S5. ;  secondly^  to  offices  expressly 
declared  to  be  new;  and,  thirdly ^  to  offices 
excepted  from  the  operation  of  the  statute  6 
Ann.  c.  7.  §  85. 

1.  As  to  offices  respecting  which  questions 
have  arisen  undet  the  statute  of  6  Ann.  e.  7< 
§25. 

16  Jouin.  486.      In  the  case  of  sir  William  Gifford^  IQth  and 

12th  Tebruary,  1710,  a  question  was  made,  whe* 

in  r«8pect  of  the  date  of  the  formatioii  contained  in  the 
establishment  of  which  any  retams  would  afford  a  deci<* 
question  should  arise^  the  in«    sive  answer  upon  that  hetfd* 
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ther,  being  governor  of  Greenwich  hospital,  he      ^^^*-  ^• 
was  capable  within  this  statute;  but  when  the  Governor  of 
house  had  examined  into  the  constitution  of  the  hospital  not 
hospital,  he  came  into  the  house  and  took  his  dCTtheo^Aun' 
place. 

In  the  cases  of  sir  Joseph  Marty n,  and  Mr.  i7  Joum.  574. 
Murray,  17th  and  19th  April,  1714,  who  had  CommiManct 

,  .  ,  .  .  .  -  to  treat  with 

been  appomted  commissaries  to  treat  with  com-  commissaries 
missaries  of  France^  for  settling  the  trade  be-  for  setuing  the 
tween  Great  Britain  and  France,  by  her  ma-  quaii^ed  under 
jesty's  commission,  dated  13th  December,  1713,  j^af  ^'^'^ 
it  was  moved,  that  such  office  was  a  "  new  of- 
fice, created  or  erected  since  the  25th  day  of 
October,  1 705 ;"  but  the  motion  was  negatived 
(189  to  115). 

In  the  case   of    Mr.  Carpenter,  7th  July,  i8Joam.905. 

.      ,  ,  Envoy  to  a  fo- 

1715,  the  house  came  to  a  similar  conclusion,  reign  court  not 
upon  his  being  appointed  envoy  to  Vienna  {a),    under  the  6 

Ann.  C.7.  §  25. 
{See  antey  1^7^) 


(a)  From  the  terms  in 
which  the  question  was  put, 
it  should  seem  that  it  was 
framed  upon  §  26.  of  the  act, 
rather  than  upon  §  25.  ;  but 
if  the  oflicc  were  not  within 
the  meaning  of  §  26.  so  as  to 
vacate,  a  fortiori,  it  would 
Dot  be  within  §  25.  so  as  to 
disqualify. 

In  the  case  of  Mr.  Lindy 
19th  February,  1762,  a  new 
writ  was  ordered  in  his  room, 


upon  his  acceptance  of  the 
office  of  conservator  of  the 
privileges  of  the  Scots  nation 
in  the  Netherlands,  and  resi- 
dent there  for  the  affairs  of 
Scotland.     29  Journ.  185. 

In  the  case  of  Mr.  Jeffery, 
27th  January,  and  6lh  Fe- 
bruary, I8O9,  a  new  writ  was 
ordered  in  his  room  (upon  the 
authority  of  the  preceding 
case),  oil  his  acceptance  of  the 
office  of  consul-general  to  her 
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83  Journ.  473. 
Secretary  to 
court  of  assist- 
ants for  relief 
of  widows  of 
officers  of  the 
navy,  estab- 
lished by  com- 
mission under 
the  great  seal, 
1732,  not  dis- 

Saalified  nnder 
be  6  Ann.  c.  7. 
§25.       . 


Agent  for  Cey- 
lon, ^rtuerc  whe- 
ther disquali- 
fied under  the 
6  Ann.  c.  7. 
§•5. 


62  Joum.  97. 
130. 141. 


In  the  case  of  Mr.  Corbettj  20th  February, 
1739,  a  motion  was  made  for  a  new  writ,  he 
having  "  accepted  a  salary  of  ^£200  per  annum, 
by  his  majesty's  royal  sign  manual,  dated  the 
14th  August,  1739,  as  secretary  to  the  court  of 
assistants  for  relief  of  poor  widows  of  commis- 
sioned and  warrant  officers  of  the  royal  navy, 
established  by  virtue  of  a  commission  under  the 
great  seal,  bearing  d^te  the  30th  August^ 
1732." 

Upon  the  question,  the  motion  was  negatived 
(223  to  1 32). 

With  respect  to  the  office  of  agent  for  the 
island  of  Ceylon^  the  election  and  return  of  Mr. 
Huskisson  for  the  borough  of  Liskeard  (a),  in 
I8O6,  was  petitioned  against,  upon  the  ground 
(amongst  others)  of  his  disqualification  by  rea- 
son of  his  holding  this  office.  The  question 
made  upon  the  trial  of  the  petition  was,  whe- 
ther this  office  came  within  the  meaning  of  the 


Most  Faithful  Majesty,  for  her 
dominions  in  Europe, 

Both  .of  these  latter  cases 
appear  to  have  been  grounded 


upon  §26.;  but  they  are  men- 
tioned here,  as  aiding  the 
construction  of  the  statute  of 
Anne. 


(a)  The  case  of  the  borough  of  Liskeard  m  the  county 

o/*  Cornwall. 

The  committee  was  appointed  on  the  17th  of  Februaiyy 
I8O7,  and  consisted  of  the  following  persons : 
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Statute  of  6  Ann.  c.  7.  §  25.  as  being  a  new  of-      Sect.  9. 
fice  of  profit  under  the  crown. 

The   office  was  admitted  to  be  a  new  one. 
It  has  a  salary  paid  out  of  the  revenues  of  the 

John  Ktvaston  Powkll,  Esq.  Chairman. 

Sir  Charles  Morice  Pole,  Bart. 
Sir  Charles  Morgan,  Bart. 
Edward  Berkeley  Portman>  Esq. 
John  Maitland,  Esq. 
Michael  SymeSy  Esq. 
.    Joseph  Cripps,  Esq. 
John  Hodgson,  Esq. 
Edward  Leveson  Gower,  Esq. 
John  Trevanion  Purnell  Bettesworth  Treyanion,  Esq, 
Richard  Long,  Esq. 
Charles  Edmonstone,  Esq. 
Robert  Haldane  Bradshaw,  Esq. 
Thomas  Creevey,  Esq.  7 

The  Right  Hon.  Charles  Long,  5 

F^d^oncTs '^Nicholas  Tomlinson^     and    Alexander    Nozuell, 
Esqif. 

Sitting  Members — ^The  Hon.   William  Elliot^  and  JVillutm 
HfukUson^  Esq. 

Counsel  for  the  Petitioners-^Mr,   Dallas,    Mr.  Pell,    Mr. 
Cabell. 

CcFonsel  for  the  sitting  Members-— Mr.  Serjeant  Lens,  Mr. 
Plumer,  Mr.  Abbott. 

The  petition  of  Mr.  Tomliruan,  and  Mr.  Novell  (which  had 
been  presented  31st  December,  I8O6),  after  stating  that  they, 

oa 
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Sect9.  island ;  the  appointment  is  made  by  the  go- 
vernment of  the  island,  in  consequence  of  di- 
rections from  the  secretary  of  state  for  the  war 


as  well  as  Mr.  Elliot  and  Mr.  HuskissoUy  were  candidates, 
and  that  they,  the  said  Mr.  Tamlinson  and  Mr^  Nawell^  ought 
to  have  been  returned  as  having  the  legal  majority,  alleged, 
that  Mr.  Htukissoti  was,  at  the  time  of  such  election,  such  a 
pensioner  or  placeman  under  the  crown  and  government  as  is 
disqualified  to  sit  as  a  member  in  the  house. 

There  was  also  an  allegation,  that  due  notice  was  given  at 
such  election,  as  well  to  the  returning  officer,  as  to  other  per* 
sons  who  voted  for  Mr.  Huskissorty  of  his  disqualification, 
previously  to  their  so  voting,  and  that  if  they  voted  for  him 
their  votes  would  be  thrown  away. 

There  was  likewise  an  allegation,  that  the  returning  officer 
had  been  unduly  influenced  by  Mr.  Elliot  and  Mr.  ^ff«* 
kiiton^ 

The  last  determination  of  the  right  of  election  was  read 
from  the  Journal  of  the  11th  May,  1804,  whereby  it  was  re- 
solved to  be  in  '^  the  mayor  and  burgesses  of  the  said  bo- 
rough." 

The  counsel  for  the  petitioners  then  proceeded  in  support 
of  the  petition. 

The  only  allegation  which  it  was  seriously  attempted  to 
substantiate,  was  that  which  aimed  at  the  disqualification  of 
Mr.  Huskissony  by  reason  of  his  holding  a  new  office  within 
the  meaaiogof  the  statute  6  Ann*  c.  7.  §  25. 
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and  colonial  department.  Under  these  circum- 
stances, it  was  proposed,  on  the  part  of  the  pe- 
titioners, to  disqualify  Mr.  Huskisson.     But  the 

The  point  which  might  have  arisen,  with  respect  to  votei 
beJDg  lost,  in  consequence  of  notice  of  Mr.  Huskuton't 
disqnaltfication  in  the  event  of  a  decision  against  bis  seat, 
the  jadgnent  of  the  committee  being  in  favour  of  bis  elec- 
tion, did  not  present  itself. 

With  reipcct  to  the  disqualification  «f  Mr.  Htukiiion,  the 
case  made  on  the  part  of  the  petitioners  rested  on  the  follow- 
ing  grounds. 

The  office  in  question  was  that  of  agtnt  /or  the  itlaid  of 
Ceylon,  with  a  salary  of  ^800  ;ifr  anaum. 

There  was  no  doubt  of  the  office  being  a  new  one,  cre- 
ated since  the  35lh  of  October,  1705.  It  was  also  contended 
to  be  an  office  of  profit  from  the  crown,  and  that  upon  the 
facts'proved  before  the  committee,  it  wai  sufficiently  shewn, 
that  Mr.  Hvahiston  was  in  possession  of  the  office. 

With  respect  to  the  office,  it  appeared  that  the  appointment 
is  made  by  the  governor  of  Ceylon,  or  the  governor  and 
council  there,  (it  was  not  spoken  to  with  certainty  which); 
and  that  the  nomination  1akc3  place,  upon  a  letter  from  the 
secretary  of  state  for  the  war  and  colonial  department,  re* 
commending  the  person  to  be  named.  It  further  appeared, 
that  there  had  been  instances  in  some  of  the  colonies,  but  not 
in  Ceylon,  wherein  such  recommendations  had  not  been  aU 
tended  to  by  the  governors,  and  other  persons  had  been  ap- 
pointed instead  of  the  persons  so  recommended.  The  agent 
is  paid  out  of  the  revenues  of  the  colony.  It  was  not  dis- 
tinctly stated  from  what  source,  in  the  eveat  of  a  deficiency 
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Sect.  9.  evidence  whereby  it  was  attempted  to  shew  that 
he  was  in  possession  of  the  office,  proving  in- 
sufficient, the  committee  decided  that  he  was 
ecpagfipp,  duly  elected,  without  coming  to  the  point  of 

'"^'  disqualification. 


of  the  revenue  of  the  island,  his  pay  would  be  made  up,  vrhc* 
ther  by  the  crown,  or  by  the  East  India  Company. 

With  respect  to  Mr.  Huskisson  fi  appointment,  it  was  in 
evidence,  that  a  letter,  bearing  date  2d  February,  1806,  had 
been  transmitted  by  Mr.  Windhaniy  as  secretary  of  state,  to 
general  Maitland,  the  governor  of  Ceylon,  requesting  him  to 
cause  the  name  of  Mr.  Huskisson  to  be  placed  on  the  list  of 
the  civil  establishment  of  the  island,  as  colonial  agent.     To 
this  letter  no  answer  had   been  received  at  the  time  of  the 
trial  of  the  petition ;  so  that  whether  the  above  letter  from 
the  secretary  of  state  had,  oi*  had  not,  been  followed  by  the 
appointment  of  Mr.  Huskisson  to  the  office,  could  not  be  po- 
sitively shewn,  thou^gh  there  was  every  reason  to  suppose  it 
would  have  been  attended   to;  and   Mr.  Huskisson  had  in 
fatt  acted  upon  such  supposition,  having  done  some  official 
acts. 

Under  the  above  circumstances,  the  committee  (on  the 
15th  February)  resolved,  that  Mr.  jUw^Ariwon  was  duly  elected. 
They  also  resolved,  that  the  petition  against  him  was  not  fri- 
volous or  vexatious. 

With  respect  to  Mr.  Ellioty  against  whom  no  evidence  was 
oflfered,  they  resolved,  that  he  was  duly  elected ;  and  that 
the  petition  against  his  election  was  frivolous  and  vexatious. 
See  62  Joum.  27*  130.  140. 
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There  have  been  also  questions  under  this 
clause  of  the  statute  of  Anne,  with  respect  to 
some   other    offices  (a),    the  consideration    of 


(a)  See  the  case  of  Mr. 
JDundas,  post,  and  the  cases  of 
JFf/e,  Lanerk,  and  North  Ber- 
wicky  referred  to  in  the  section 
of  this  chapter  relating  to 
Scotland. 

It  may  be  proper  here  to 
observe,  that  the  line  which 
seems  to  be  drawn,  under  6' 
Ann.  c.  7.  §  26.  as  to  whether 
a  seat  is  vacated  or  not  by 
acceptance  of  an  office  from 
the  crown,  is,  whether  the  ap- 
pointment is  immediately  from 
the  crown ;  if  so,  the  seat  is 
vacated :  if  the  appointment 
is  not  immediately  from  the 
crown,  as  in  the  case  of  the 
clerk  of  the  pells  (see  2  Hats. 
44.),  the  secretaries  of  the 
treasury,  under  secretaries  of 
state,  &c.  the  seat  is  not  va- 
cuited  upon  accepting  the  office. 
The  two  sections,  §  25  and  26, 
though  not  exactly  similar  in 
the  words,  the  former  having 
the  expression,  office,  &c. 
under  the  croxpn,  the  latter 
having  that  of  office,  &cc.from 
the  crotoriy  are  so  far  analogous 
in  their  nature,  as  to  make  it 
probable  that  the  construc- 
tion of  the  one  would  be  the 
guide  for  that  of  the  other. 

(For  the  offices  which  have 
been  considered  to  vacate^  see 
the  indexes  to  the  Journals^ 
**  Elections' — Writs  issued  in 
the  room  of  members  ac- 
cepting offices.")     Hereupon 


it  is  not  immaterial  to  ob- 
serve the  language  of  the 
42  Geo.  3.  c.  II6.  §  185,  for 
preventing  disqualification  by 
the  office  of  commissioner  for 
the  redemption  or  sale  of 
land-tax,  viz.  that  it  shall  not 
be  deemed  a  pla^e  or  employ- 
ment of  prolit  under  his  ma- 
jesty,  notwithstanding  the  ap- 
pointment shall  be  by  warrant 
under  the  royal  sign  manual^  but 
that  the  same  shall  be  deemed 
a  place  or  employment  under 
the  authority  of  that  act,  (See 
post  206,  n.) 

As  to  commissions  for  a 
particular  purpose,  such  as 
for  ascertaining  the  bounda- 
ries of  the  New  Forest ,  and  of 
the  lands  of  the  crown,  under 
the  39  and  40  Geo.  3.  c.  S6. 
and  41  Geo.  3.  c.  108,  and 
for  similar  purposes  in  Wind" 
sor  forest,  under  the  46  Qeo. 
3.  c.  143,  and  47  Geo.  3. 
sess.  2.  c.  46,  and  commis- 
sions of  the  like  nature,  it  is 
a  question  of  great  import- 
ance, whether  persons  ap- 
pointed by  his  majesty  under 
such  acts  (his  mujesty  being 
so  empowered  in  some  in- 
stances originally,  as  in  the 
46  Geo.  i.  c.  143.  §  1. ;  in 
others  upon  vacancies  only, 
as  in  the  41  Geo.  3.  c.  108. 
§  2.)  would  be  disqualified 
from  sitting.  See  also  stat. 
44  Geo,  3.  c.  106.   §  7.  ap- 
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Scct^.      which  belongs   to  another'  part  of  this  chap- 
ter. 

2.  As   to  offices  expressly    declared    to    be 
new: 

There  are  certain  offices,  which  have  been 
abolished  by  law,  but  of  which  the  legislature, 
contemplating  the  possibility  of  the  revival,  has 
;  been  careful  to  declare,  that  in  such  event  these 
offices  will  in  law  be  new,  which  precludes  any 
doubt  from  the  circumstance  of  their  having 
been  in  exigence  on  the  25th  of  October, 
1705. 

The    statute    of    the    22   Geo.    3.     c.  82. 


pointing  commissioners  of  in- 
quiry into  offices  in  Irelandy 
continued  by  49  Geo.  3.  c.  51. 
and  several  acts  therein  re- 
cited. 

It  may  be  said,  on  the  one 
band,  that  employments  of 
this  sort  arc  but  temporary 
in  their  nature,  and  that  they 
were  not  contemplated  by  the 
statute  of  6  Ann.  c.  7«  §  25. ; 
on  the  other,  it  may  be  con- 
tended, that  they  are  decided- 
ly within  the  mischief  of  the 
statute,  and  that  it  was  in- 
tended to  meet  every  pojssible 
case. 

With  respect  to  the  stew- 
ardship of  the  Three  Chiltern 


Hundreds,  or  of  the  manor  of 
East  Hendrcd,  Mr.  Hatsell, 
2d  vo].  41,  observes,  that  the 
practice  of  issuing  a  new  writ 
in  the  room  of  members  ac- 
cepting them,  which  began, 
he  believes,  aboot  the  year 
1750,  has  been  so  long  ac- 
quiesced in  from  its  conve- 
nience to  all  parties,  that  it 
would  be  ridiculous  to  state 
any  doubt  about  the  legality 
of  the  proceeding  ;  otherwise 
he  mentions  his  belief  that  it 
would  be  found  very  difficult, 
from  the  form  of  these  ap* 
pointments,  to  shew  that  they 
were  offices  of  pro/ity  granted 
b^  the  crown* 
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9. 


§l.(a),  reciting  that  his  majesty,  from  certain      Sect, 
motives  therein  expressed,  had  been  pleased  to  offices of,third 
order   that  the   offices ;  of  third   secretary  of  Hate^boiirf  of 

trade,  lords  of 


(a)  The  Stat.  22  Geo.  3. 
c,  82.  **  An  act  for  enabling 
*'  kis  majesty  to  discharge  the 
**  debi  contracted  upon  his 
"  civil  list  revenues^  and  for 
**  preventing  the  same  from 
**  being  in  arrear  for  the  fu- 
"  /irrc,  by  regulating  the  mode 
**  of  payments  out  of  the  said 
**  revenues^  and  by  suppressing 
"  or  regulating  certain  offices 
**  therein  mentioned^  which  ar$ 
**  nam  paid  out  of  the  revenues 
^  of  the  civil  Ust." 

§  1.  "  Whereas  his  majesty, 
**  from  his  paternal  regard  to 
**  the  welfare  of  his  faithful 
**  people,   from  his  desire  to 
*'  discharge  the  debt  on  his 
"  civil  list,  \\'ithout  any  new 
'*  burthen  to  the  public,  for 
**  preventing  the  growth  of  a 
"  like  debt  for  the  future,  as 
•*  well  as  for  introducing  a 
'*  better  order  and  ceconomy 
•*  in  the  civil  list  establish- 
**  mcDts,   and  for  the    better 
security  of  the  liberty  and 
independency    of     parlia- 
''  ment,  has  been  pleased  to 
**  order,  that  the  office  com- 
"  monly  called  or  known  by 
'*  name  of  third  secretary  of 
**  state,  or  secretary  of  state 
**  for  the  colonies ;  the  office 
'*  or  establishment  commonly 
^  known  by  the  name  and  de- 
fcription  of  the  board  of 


(( 
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trade  and  plantations  ;  the 
"  office  of  lords  of  police  in 
"  Scotland,  the  principal  ofS- 
**  cers  of  the  board  of  works, 
"  the  principal  officers -of  the 
"  great  wardrobe,  the  princi- 
pal officers  of  the  jewel  of- 
fice,   the  treasurer  of    the 
"  chamber,  the  cofferer  of  the 
"  household,    the   offices    of 
"  the  six  clerks  of  the  board 
"  of  green  cloth,  the  office  of 
"  paymaster  of  the  pensionsj 
"  the  office  of  master  of  the 
"  harriers     and    fox-hounds, 
"  and  also  the  office  of  master 
*^  of  the  stag-hounds,  should 
"  be  suppressed :  Wherefore, 
**  for  carrying  his   majesty's 
'^  said  gracious  order  into  exe- 
"  cution,  may  it  please  your 
"  majesty,    that    it    may    be 
''  enacted,  and  be  it  enacted, 
by   the  king's  most  excel- 
lent  majesty,  by  and  with 
"  the  advice  and  consent  of 
"  the  lords  spiritual  and  tem- 
''  poral,  ^nd  commons,  in  this 
''  present  parliament   assem- 
"  bled,  and  by  the  authority 
"  of  the  same,  That,  from  and 
"  after  the  passing  of  this  act, 
"  the  office  commonly  called 
"  or  known  by  the  name  of 
"  third  secretary  of  state,  or 
"  secretary  of   state  for  the 
**  colonies ;  the  office  or  es* 
^'  tablishment  commonly  cal« 
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Sect.  9. 


police  in  Scot- 
iand',  of  prin- 
cipal officerSy 
or  board  of 
works,  great 
wardrobe,  and 
jewel  office; 
of  the  trca- 
forer  of  the 
chamber,  of  the 
cofferer  of  the 
household ;  of 
thesix  clerks  of 
the  board  of , 
green  cloth,  of 
the  paymaster 
of  pensions,  of 
the  masters  of 
the  harriers, 
fox-hounds, 
andstag- 
hoands,  abo- 
lished* 


state,  or  secretary  of  state  for  the  colonies ;  of 
the  board  of  trade  and  plantations;  of  lords  of 
police  in  Scotland;  of  the*  principal  officers  of 
the  board  of  works ;  of  the  principal  officers  of 
the  great  wardrobe ;  of  the  principal  officers  of 
the  jewel  office;  of  the  treasurer  of  th6  chamber; 
of  the  cofferer  of  the  household ;  of  the  six  clerks 
of  the  board  of  green  cloth;  of  the  paymaster  of 
the  pensions;,  of  the  master  of  the  harriers;  of 
the  master  of  the  fox-hounds ;  and  of  the  mas- 
ter of  the  stag-hounds,  should  be  suppressed; 
enacted,  that  all  such  offices,  together  with 
certain  of  the  offices  connected  with,  or  de- 
pendant upon  the  same  (of  which  a  list  was  to 
be  entered  in  the  exchequer  as  therein  directed), 


"  led  the  board  of  trade  and 
"  plantations,  the  office  of  the 
lords  and  gentlemen  of  po- 
lice in  Scot  land  y  the  princi- 
pal officers  of  the  board  of 
works,  the  principal  officers 
of  the  great  wardrobe,  the 
principal  officers  of  the 
jewel  office,  the  treasurer 
**  of  the  chamber,  the  cofferer 
**  of  the  household,  the  officers 
"  of  the  six  clerks  of  the 
"  board  of  green  cloth,  the 
office  of  paymaster  of  the 
pensions,  the  offices  of  the 
master  of  the  harriers,  the 
master  of  the  fox-hounds, 
and  the  master  of  the  stag- 
"  hounds,  and    all  every  of 
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*'  the  offices  aforesaid,  toge- 
"  ther  with  certain  of  the  of- 
"  fices  dependant  on  or  cout 
**  nected  with  the  same,  of 
"  which  a  list  shall  be  entered 
"  in  the  exchequer,  by  certi- 
"  ficate  from  the  lords  com- 
missioners of  the  tre^ury, 
on  or  before  the  tenth  day 
"  of  October,  one  thousand 
^*  seven  hundred  and  cighty- 
"  two  (which  list  the  said  lords 
"  commissioners  are  hereby 
"  directed  to  cause  to  be  eu- 
**  tered  as  aforesaid),  shall  be, 
'*  and  are  hereby  utterly  sup- 
"  pressed,  abolished,  and  tak* 
"  en  away," 
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should   be  utterly  suppressed,   abolished,  and      Sect  9. 
taken  away. 

It  was  at  the  same  time  enacted  and  declared,  Any  office  of 
by  §  2,  that  if  any  office  of  the  same  name,  na-  Ululfr^c! 
tare,  description,  or  purpose,  of  those  thereby  bUith^Slt^be 
abolished,  should  be  established  thereafter,  the  '**^"^'* 
same  should  be  deemed  and  taken  as  a  new 
office. 


Under  this  statute,  a  question  arose  with  re-  53  Jooni.  yr. 
spect  tp  the  office  of  secretary  of  state  for  the 
war  department,  in  the  case  of  Mr.  Dujidas, 
7th  November,  1797  (a),  whether  it  did  notdis- 


§*2.  "  And  it  is  hereby  fur- 
^Uier  enacted  and  declared, 
**  by  the  authority  aforesaid, 
**  lliat  if  any  office  of  the 
"  same  name,  nature,  dcscrip- 
•*  tion,  or  purpose,  of  those 
''  hereby  abolished,  shall  be 
**  established  hereafter,  the 
^*  same  is  and  shall  be  deemed 
"  and  taken  as  a  new  office, 
**  to  all  constructions,  intents, 
**  and  purposes  whatsoever." 

(a)  A  motion  was  made,  and 
the  question  being  proposed, 
That  the  office  of  the  secre- 
tary of  state  for  the  war  de- 
partment was,  in  addition  to 
the  o£5ce  of  secretary  of  state 
for  the  foreign  and  for  the 
borne  department,  first  estab- 
lished  on  the  11th  of  July, 

Mf .  Secretary  Dundas  was 


heard  in  his  place,  and  then 
he  withdrew. 

And  the  question  being  put, 
it  passed  in  the  negative  (139 
to  8). 

A  motion  was  thereupon 
made,  and  the  question  being 
put,'lliat  the  right  hon.  Henry 
DundaSy  secretary  of  state  for 
the  war  department,  was,  by 
accepting  the  said  office,  ren- 
dered incapable  of  being 
elected  to  serve  in  parliament, 
and  ought  not  to  sit  in  this 
house. 

It  passed  in  the  nega- 
tive. 

The  facts  of  this  case,  and 
the  grounds  of  the  decision  of 
the  house,  appear  from  the 
parliamentary  debates  to  have 
been  as  follow. 
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Sect  9.  qualify  upon  the  ground  that  it  was  a  new  of- 
Neiiher  of  the  ficc,  in  consequencc  of  the  provisions  of  the 
?r3'^of  statute  22  Geo.  3.  c.  82.  §  1.  and  2,  and  there- 
'^lld^ndcr  ^ore  a  new  office  within  the  statute  of  the  6 
6Am**c.^''^  Ann.  c.  7.  §25.  The  house  having  examined 
$25,  and 22      \^f^Q  ^hc  Constitution  and  circumstances  of  the 

Geo.  3.  c.  8?.  _ 

fi.  and 2,  bat  office^and  it  apnearins:  that  there  had  been 

It  seems  more  '  *  *  ^ 

than  two  can-   such  alterations  in  the  arransjeraent  of  the  of- 

not  sit  m  par-  ^ 

liament. 

• 

The  office  of  third  secretary  22  Geo.  3.  c.  82,  and  was 

of  state, which  was  abolished  therefore    a  new   office;    on 

hy   the  statute    22   Goo.  3.  the  other  hand,  it  was  alleged 

c.  82,  had  been  established  in  that  the  business  transacted 

17^8,  for  the  purpose  of  trans-  in  his  department,  was  noi 

acting  the  business  with  re-  such  as  had  been  carried  ou 

spect  to  Ainerica,  i it  the  office  abolished  by  that 

Mr.  Dundas  was  appointed,  act ;  that  he  received  no  new 

in  the  year  1791>  to  be  sccre-  appointment,  upon  the  subdi- 

tary  of  state  for  the  home  dc-  vision  of  the  business  of  the 

partmcnt.      A    new  arrange-  office  in   which   he  was    al* 

tnentwas  afterwards  made,  the  ready;  that  by  the  'appointr 

^uke  of  Portland  being   ap-  ment  to  the  office  of"  one  of 

pointed  secretary  of  state,  and  his  majesty's  principal  secre- 

taking  the  home  department,  taries  of  state,''  either  of  the 

and  Mr.  Dundss  being  direct-  secretaries  may  act  in  either 

cd  to   continue  the  military  office,  his  majesty  appointing 

cc^cspondence,  and   to  con-  them  generally,  and  allotting 

duct  the  business  of  secretary  the  department  to  which  eaca 

of  state  so  far  as   related  to  is  to  belong ;    that  there  be* 

this  object,  which  had   been  ing  no  division  of  the  office  of 

carried  on  in  the  office  for  the  secretary  of  state  by  law,  it  is 

home  department.  impossible    to  say  that  unf 

Under    this    arrangement,  particular    secretary    is    the 

the  office  of  secretary  of  state  third  secretary,  and  that  the 

for  the  war  department  was  law  is  complied  with,  as  long 

established,  11th  July,  1794-  as  there  are  in  the  whole  only 

On  the  one  hand  it   was  two  secretaries  of  state  in  the 

contended,     that    the    office  house    of    commons*       (Se^ 

which  Mr.  Dundas  held  came  antCf  182,  n.  {b),) 

within  the  prohibition  of  the  • « 
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fices  of  the  secretaries  of  state^  as  to  make  it 
impossible  to  say,  which  was  the  new  office, 
althongh  one  of  the  three  must  have  been  so ; 
and  there  being  only  two  secretaries  of  state  in 
the  house ;  decided  that  Mr.  Dundas  was  not 
disqualified. 


The  Stat.  5?  Geo.  S.  c.  63  {d)^  which  was 


(a)  The  stat.  57  Geo.  3. 
c.  '6^.  *'  An  act  to  regulate 
'*  the  ^eet  of  clerks  of  the 
*'  Mgnet  and  privy  seal,** 

[Zth  July,  ISjM 

'*  Whereas  it  is  expedient 

"  that  the  respective  oflicesof 

**  clerks  of  the  signet  and  of 

*'  clerks   of  the   privy  seal 

"  shoald  be  regulated  ;'*  be  it 

tilerefore enacted,  &c.  *^That 

*'  from  and  afler  and  o  poii  the 

**  respective  terminations  of 

*'  the  respective  existing  inte- 

"  rests  in  each  of  the  said  of- 

•*  fices  of  clerks  of  the  ngnet 

"  And  privy  seal  respectively,' 

"  mdttt  each  of  thesaid offices 

^  sArall  become  vacant,  upon 

^  the   termination  of  such 

^  present  existing  interests, 

"  the  duties  of  the  said  of- 

^  fices  respectively  shall  be 

*^  executed    and    performed 

••  by    the   several   and    re- 

**  spective  persons  who  shall 

^  bj*  appointed  to  execute 

**  the  same  in  person.'* 

(The  intervening  §  %  3,  4, 
provide  for  the  future  esta- 
blishment and  regulation  of 
Ae  offices,  iind  the  appro- 

Erimtion  of  the  savings  thcce- 
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§5.  '<And  be  it  further 
enacted.  That  every  office 
and  appointment  belonging' 
to  and  making  part  of  the 
establishment  of  any  of  the 
said  offices  respectively^ 
when  so  regulated  as  afore- 
said under  the  provislont 
of  this  act,  shall  be  deemed 
and  taken  to  be  a  new 
office  within  the  true  in- 
tent and  meaning  of  an 
act  passed  in  the  sixth 
year  of  the  reign  of  her 
late  majesty  queen  Anne;* 
and  every  person  holding 
any  such  office  shall  be 
incapable  of  sitting  or 
voting  as  a  member  of  the 
house  of  commons;  and 
every  such  officer  who  shall 
sit  or  vote  in  the  house  of 
commons  shall  be  liable 
and  subject  to  the  penal- 
ties and  forfeitures  con- 
tained in  an  act  passed  in 
the  fifteenth  year  of  the 
reign  of  his  late  majesty 
king  Oeorge  the  Second, 
intituled  An  act  to  exclude 
certain  qfficers  from  being 
members  of  the  house  ffcoM* 
mons^* 
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Clerkship  in 
the  lignet  of- 
fire^  when  re- 
fuUted  under 
RCtytobe 
deemed  anew 
olBoe. 

Bo  a  derkehip 
in  tbe  priTj 


passed  to  regulate  the  offices  of  clerks  of  the 
signet  aad  privy  seal,  (and  by  §  I  of  which  the 
duties  of  those  offices  are,  after  the  tenninatioifc 
of  the  existing  interests,  to  be  executed  in  per- 
son), enacts  by  §  5,  that  every  office  and  ap- 
pointment belonging  to  and  making  part  of  the 
establishment  of  any  of  the  said  offices,  when 
regulated  under  the  provisions  of  that  act^  is  to 
be  deemed  and  taken  to  be  a  new  office  under 
the  act  of  the  6  Ann.  and  that  every  person  hold- 
hig  any  such  is  to  be  incapable  of  .sitting  or 
voting  in  the  house,  and  to  be  liable,  if  he  do 
80,  to  the  penalties  and  forfeitures  in  the  stat. 
iSGeo.  8.C.  S2(a). 


The,  Stat.  57  Geo.  3.  c.  84  (6),  has,  by  §  1, 


(1 


a)  Ante,  178  to  182. 
()  The  Stat.  57  Geo.  3. 
c  84,  *'  An  act  to  regtdait 
**  ike  offices  qf  hi$  majesty's 
'*  exxIiequcT  in  England  and 
"  Ireland  reapectivefy.** 

[lOlh  Juty,  181 7*] 
*'  Whertia^  tlie  offices  of 
**  auditors  and  tellers  of  his 
^  majcbty's  exchequer  in 
*'  England  and  Irdand  re- 
"  Bpectivelvi  and  of  clerks 
*'  of  the  pells  iu  England  and 
*'  Irekma  respf ctively,  are 
"  offices  with  respect  to  which 
**  it  is  expedient  that  a  more 
**  economical  execution  of 
'*  the  duties  thereof* respect- 
*'  ively,  after  the  termination 
**  of  the  pre«eDt  existiog  in- 
'*  teresu  therein  respectivdy, 
I*  tbottld  be  adopted :"  may 
it  therefore  pltase  your  ma- 


jesty that  it  may  be  enacted; 
and  be  it  enacted,  &c.  **  That 
**  the  several  and  reapective 
**  duties  of  the  several  and  re* 
"  spective  offices  of  auditor, 
«  aud  of  each  of  the  four  tell- 
**  ers  of  his  maiesty's  excbe* 
**  quer,andclerkofthepeIUio 
**  £i^/aiu/,andofauditortnd> 
*'  of  teller  of  his  majeaty*^ 
"  exchequer,  and  clerk  of 
**  the  pells  in  IreUmd^  ahnllt 
**  from  and  after  and  upon 
**  the  respective  terminaooDO 
**  of  the  respective  present 
**  existing  interests  in  etcb- 
''  of  the  said  offices  re<pect<- 
**  ivelvy  and  as  each  of  the 
**  saicl  offices  shall  become 
vacant  npon  the  tenaiunf* 
tion  of  such  present  exist- 
ing interests,  be  regula^ 
uiMler  the  provisions  of  this 
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similar  provision  with  respect  to  the  execution  in 
person  of  the  offices  of  auditors  and  tellers  of 
the  exchequer  in  England^  and  Ireland  respect- 
ively, and  of  clerks  of  the  pells  in  England,  and 
Ireland  respectively ;  and  by  §  5,  a  correspond- 
ing enactment,  that  every  office  and  appoint- 
ment belonging  to,  and  making  part  of  the  esta- 
blishment of  any  of  these  offices  when  regulated 
under  the  act,  shall  be  deemed  and  taken  to  be  a 
new  office,  with  the  same  incapacity  for  par^ 
liament,  and  liability  to  the  penalties  of  the 
15  Geo.  2.  c.  22. 


Seet.  0. 

Offleet  of  au- 
ditfirandtellei 
of  the  evehe- 
quer  in  Eng- 
itmd  ud  Ire- 
^^j  whon  ro- 
gulated  under 
act,  to  be 
deemed  new. 
^o  thoieor 
clerk  of  tbo 
pells  in  £iigw 
iand  and  /rt- 
iand. 


With  respect  to   offices  excepted  from  the 
operation  of  the  stat.  6  Ann.  c.  7.  §  25.     In  the 


^  act,  maA  thereafter  be  exe- 
*'  cnt^  and  performed  hy 
*'  the  aeveral  and  respective 
**  persons  appointed  to  exe- 
**  cote  the  same  in  person." 

(Tbe  intervening  §  2«  3, 4, 
proivide  for  the  future  esta- 
Dliihment  and  regulation  of 
the  <Ace8,  aud  the  appro- 
priation of  the  savings  tbere- 

S5.  «  And  he  it  further 
^  enaetedy  That  every  office 
^  aodappointment  belonging 
*'  to  and  making  part  of  the 
"  establishment  of  any  of  the 
*'  said  offices  respectively, 
**  wlien  so  regulated  as  afore- 
**  said,  shall  be  deemed  and 
*'  taken  to  lie  a  new  office 
**  within  the  true  intent  and 
"  riieaning  of  an  act  passed 
^  fn  the  sixth  year  .of  the 
'*  reiirn  of  her  late  majesty 


"  queen  Anne ;  and  everjr 
*'  person  holding  any  such 
**  office  shall  he  incapable  of 
*'  sitting  or  voting  as  a  mem- 
•'  ber  of  the  house  of  com* 
''  mons ;  and  every  such  of* 
"  iicer  who  shall  sit  or  vote 
**  in  the  house  of  commons 
'*  shall  be  liable  and  subject 
**  to  the  penalties  and  for* 
**  feitures  contained  in  an  act 
''  passed  in  the  fifteenth  year' 
**  of  tbc  rfign  of  his  late  ma- 
**  jesty  kln^  Geftrge  the  Se- 
"  cond,  intituled  /In  act  to 
••  exclude  certain  officers  from 
"  being  members  of  the  house 
"  ofvommons." 

(By  §  6.  Persons  appointed 
to  tin*  said  offi<*cs  when  esta- 
blis^hed  according  to  the  act, 
are  to  have  the  name  interei«t 
as  if  granted  by  letters  ptitent  - 
during  good  behaviour.) 


«08 


OF  DISQUALIFICATIONS  [PART  I. 


^^^^  fortticr  part  of  this  section,  when  adverting  to 
[iT\  *"'^'  '^'  ^^  ™'®  '^y  which  a  seat  in  parliament  is  vacated 
No  di^HUBUfi-  by  the  acceptance  of  any  office  of  profit  from 
«i<^  mcntifin.   the    crown,   some   lemslative  exceptions   were 

eil,  AH  not  va-  •  i%»  . 

cfttior.  stated,  as  to  ceitain  offices  which  might  other* 

wise  have  been  considered  as  within  that  rule. 
These  exceptions,  while  they  avert  the  operation 
of  the  Qfiih  .section  of  the  statute,  must  also  coun- 
teract th(M)is(]nalification  of  tlie25tl)  section^inis- 
much  as  if  the  seat. is  declared  not  to  be  vacated, 
itrlearly  follows  that  there  can  be  no  disqualifica^ 

I 

tion.  There  are  other  exceptions  to  the  dis« 
qualification,  which  are  express. 

By  the  stat.  42  Geo.  3.  c.  116.  §  185.  (a)  the 


(a)  The  stnt  42  G«a.  3. 
c.  116.  **  An  actjbr  cfmsofi- 
*'  dating  the  provutiuns  of  the 
••  several  acts  paswd  for  the 
"  redemption  and  sate  of  the 
"  land  tax,  into  one  act,  and 
*'Jbr  makings  further  provision 
"for  the  rtaemption  and  sale 
"  thereof;  and  for  removing 
'<  doubts  respecting  the  right 
'i  of  persons  claiming  to  t'r»/r  at 
•*  elections  for  knights  of  the 
**  shirCf  and  other  members  to 
•*  serve  in  parliament,  in  rc' 
•*  spect  qf  messuages t  lands y  or 
''  tenements,  the  land  tax  vpon 
'*  uhich  shall  have  been  re- 
'  *  deemed  or  pvrcha$td!* 

[26tli  June  1802.] 

((1.  Recites  the  stweral 
acta  for  making  perpetual, 
and  for  the  redemption  of  the 
lAod-taxy  viz.  the  38  Geo.  3. 
c.  60,.the  39  Geo.  3.  c.  6»  the 
3y  Geo.  3.  c.  21»  the  39  Geo. 


3.  c.  "10,  the  39  Geo.  3.  c.  43^ 
the  3()  Geo.  3.  c.  108,  the  39 
&  40  Geo.  3.  c.  30,  the  41 
Gen.  3.  0. 28^  and  the  41  Gcow. 

C.72.) 

§  J  85.  "  And  be  it  further 
"  matted.  That  the  accept* 
'^  an<!(:  of  any  cominissiOB 
'*  from  his  majesty,  in  par- 
<*  suancfj  of  the  said  recited 
*'  acts,  or  any  of  them,  or  of 
"  this  act,  shall  not  vacate. 
**  the  seat  of  any  person  re* 
**  turned  to  serve  in  parlia* 
*'  ment,  nor  shall  the  election 
''  of  any  person  who  hath  ac* 
**  ceptedy  or  who  shall  accept 
"  any  sucli  commission,  be 
*^  in  any  manner  impeached. 
"  thCTeiiy,  or  made  void,  any. 
*<  law  or  statute  to  the  con-. 
<<  trarynotwithstandineiPnn. 
■'  vided  always.  That  tne  ac, 
<f  ceptance  A  the  office  of  ^ 


CHAP.  VI.]  FOR   PARLIAMENT.  SOS   (a) 

office  of  a  commissioner  for  the  redemption  or      ^««<* '; 
sale  of  land-tax  under  several  acts  is  not  to  vacate  oaiee  or  eoa- 
a  seat  in  parliament^  and  not  to  be  deemed  a  J^pJ^n^of 
place  or  employment  of  profit  under  his  majesty,  {jj^'^jfj" 
though  the  appointment  shall  be  under  the  royal  "}«'  dit^uaii- 
sjgn  manual,  but  a  place  under  the  authority  of 
the  act.     So,  in  the  stat,  42  Geo.  3.  c.  8©.  (a),  commiwion- 
for  vesting  certain  lands  in  trustees,  for  promot-  SSninf  dlSii 
ingtheservicepf  his  majesty's  ordnance  at  fVool'  J?'*®''*^** 
Wichf  it  is  provided,  by  §  12,  that  the  commission-  not  diiquA- 
ers  appointed  by  his  majesty,  by  letters  patent, 
to  hear  and  determine  claims  to  premises  taken 
under  that  act,  shall  not  be  disqualified  from  sit- 
ting in  the  house  of  commons. 

The  Stat.  57  Geo.  3.  c.  66.  §  l.  (6),  autho-  omceofTie. 
rising  the  grant  of  a  salary  not  exceeding  2000/.  board^  ^ 
to  the  vice-president  of  the  board  of  trade,  pro-  l2u^,ootto 

bodeenod 
'' commissiooer  for  the  re-        (a)  Sec  also  4.3  Geo.  3» 

"  demption  or  sale  of  land-  c.  35  and  65 ,  44  Geo.  3» 

^*  tax,  under  the  said  recited  v,  JS  and  79,  and  49  Geo.  3, 

'*  acts,  or  this  act,  shaU  not,  c.  97,   for  similar  purposes^ 

*'  ^y  reason  of  any  allowance  which  contain  similar  ezcep- 

*'  for  executing  the  same,  be  tions. 

**  deemed,  taken,  or  construed        (h)  The  stat.  57  Geo.  3. 

'*  to  be  a  place  or  employ-  c.  66.  ''  An  act  to  amend  am 

••  ment  of  protit  under  his  ma-  "  act  qfthv  itxrnti^'.^eamd ^ar 

•' jesty,  notwithstanding  the  '*  of  his  present  majesty ,  for 

''appointment  shall   be  by  **  supprvtaingor regulating cer* 

^warrant  under    the   royal  **  tain  (Jfices  therein  menttoned^ 

''  ligo  manual,  but  that  the  "  sofor  c/f  relates  to  the  board 

''same    shall    lie    deemed,  **  of  trade;  and  Jin-  enabling 

^  taken,  and  construed  to  be  *^  thevice-presidvnt  of  the  board 

•'a  placeorcmployuient  un-  '*  of  trade  to  send  andreceict 

•*  der  the  authority  of  this  act,  * '  letters  and j)ackets^  free  from 

••  to  all  inteutsaud  purposes,  "  the  dntjf  ot  postage?* 
'*  and  shall  not  impeach  any  [7th  July,  181 7.] 

**  claim  or  title  wnich  such         **  Whereas  an  act  passed 

'^  eommissiouers  may  have  to  '*  in  the  twenty-second  year. 

"  aay,  other  allowance  what*  *'  of  the  rei^n  of  his  pre8€Ml 

'*  ever  under  bis  majesty**'  **  majesty,  mtituled  An  act 


Mw,  or  to  Tft- 
lAte 


or   DISQUALIFICATIONS         [PART  I. 

▼ides  that  it  shall  not  by  reason  thereof  be 
deemed  a  new  office,  nor  the  seat  be  vacated. 


k  mere  title  to 
i  dlaqualifjfiiif 
idlee  will  not 
litqutfify 
dtlioiitea- 


Section  10.     What  possession  of  an  office  there  muii  bi 

in  order  to  disqualify, 

IN  order  to  substantiate  an  objection,  by 
reason  of  holding  a  disqualifying  office,  the 
actual  enjoyment  of  the  office  must  be  shewn  ; 
a  mere  title  thereto,  if  never  acted  upon  by 
taking  possession,  will  not  disqualify. 


**Jor  enabling  his  majestjf  to 
**  discharge  tHe  debt  contracted 
'*  upon  MS  civil  list  revenues^ 
**  and  for  preventing  the  same 
'*from  being  in  arrear  for  the 
**Juture^  by  regulating  the 
^  mode  of  payments  out  of  the 
**  said  revenues,  and  by  sup- 
'*  pressing  or  regulating  ccr^ 
*'  /6riii  effuses  therein  mentiontd 
"  which  are  now  paid  out  of 
••  the  revenues  of  the  civil  list : 
'*  And  whereas  it  is  expedient 
''  to  make  provision  for  en- 
*'  abling  his  majesty  to  grant 
*'  a  competent  salary  to  the 
'^  person  holding  the  office  of 
'■  vice-president  of  the  com- 
''  mittee  of  council  a[)pointe(f 
*'  for  the  coiiHideration  of 
*'  matters  relating  to*  trade 
'*  and  foreign  plantations,  in 
*'  consideration  of  the  duties 
"  and  responsibility  attached 
<•  to  the  said  office  ;**  **  be  it 
••  therefore  enacted,  &c.  That 
''  it  shall  be  lawful  for  his 
*^  majesty,  by  any  order  or 
"  warrant  under  his  royal 
**  sign  manual,  countersigned 
*'  by  the  lord  high  treasurer, 
"  or  by  the  commissioneri  of 
**his  majesty's  treasary  of 
**  the    united    kingdom    of 
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Great  Britain  and  Ireland^ 
or  any  three  or  more  of 
them  for  the  time  bein^, 
to  order  and  direct  that  the; 
vice-president  of  the  com* 
mittee     of     council,     ap« 
pointed  for  the  considers* 
tion  of  matters  relating  to 
trade  and   foreign  plauta* 
tions,  for  the  time  being, 
shall    have    a   salary   not 
exceeding    two    thousand 
pounds,   to    be  paid   and' 
payable  out  of  the  fee-fand' 
of  the  council  office ;  and 
such   office  shall   not,  bj 
reason  of  such  salary  being* 
annexed  tliereto,  be  deem- 
ed a  new  office  :  Provided 
always,  that  no  such  order 
or  warrant,  or   ri:ceipt  of 
salary  under  the  same  bv 
the  person    holding  sucQ 
office  at  the  time  of  past* 
ing   this  act,  shall   make 
void  the  election   of  anj 
such  person,  nor  shall  any' 
new  writ  issue  for  a  new 
election  in  consequence  of 
any  such  order,  or  war* 
rant,  or  receipt  of  salary 
under  the  tame ;  any  thing 
in  any  act  or  acta  to  the 
contrary  notwithttan^ng.*^ 


CHAP.  VI.]  FOR  PABLIAMfiKT. .  £09 

Neither  will  a  grant  in  reversion  of  such  an     ^«^  *^ 
office  so  operate,  during  the  interval  between 
.the  granting  and  the  falling  in  of  the  reversion. 

26th  February,  1710.  Sir  John  AnstrutheTfieJcmn.  sif. 
upon  the  death  of  his  father,  became  entitled  to 
an  office  in  the  customs  (a\  which  had  been 
granted  to  his  father,  and  his  heirs  male.  Be^ 
fore  he  accepted  the  office,  he  desired  the  opi- ' 
nion  of  the  house,  whether  the  office  was  of 
such  a  nature  as  would  incapacitate  him  from 
Mtting  therein*  The  house  resolved  (10th  April,  i6  Joutilsss. 
171 1),  that  the  office  was  within  the  statute  18 
and  13  W.  3.  c.  10. ;  but  that  sir  John  Anstru^ 
ther^  not  having  taken,  enjoyed,  or  executed, 
the  same,  was  capable  of  being  a  member  of  the 
house  (5). 

in  the  case  of  Mr.  Anstis,   8th  April,  1714,  ir  Jonn.  559. 
who  had  the  reversion  of  the  office  of  garter  frantofadiB. 
principal  king  of  arms,  &c.  granted  to  him,  af-  See  wfii'not ' 
ter  the  determination  of  the  letters  patent  then  the^ffice^e- 
in. being  to  sir  Henry  St.  George^  the  sense  of  Ibe^^M^ 

(«)'lrhe  office  was  that  of        {b)  Mr.  Ilatsell,  2d  vol, 

Inspector  and  Searcher  of  all  p*  39,  mentions  the  case  of 

probibited    aii(i    uncustomed  Mr.  MorrU^  member  for  Aye, 

foods,  and  Keeper  of  the  cock-  who  had  an  office  in  rever« 

ets  in  the  ports  of  Ely  and  sipn,  but  upon  its  becoming 

^mstmiker^  in  North  Britain  ;  vacant,  and  upon  his  succeed 

but  as  it  is  a  icase  of  g^ral  ing  to  it,  immediately  resigned 

principle,   it  was  considered  it ;  consequently  his  seat  was 

more  fit  to  introduce  it  hete  never  vacated. 
Iban  to  reserve  Jit  for  the  14tb 
jection. 


2i6'  or  i>i»avALiFiCATiONs      [faeti. 

****'^®'  <Jlc  house  Vas  takiftd,  whether  he  was  thereby 
disabled  fVom  sittidg;  -and  they  were  unani- 
mous, that  ii6twithstindiBg  the  said  grant  of 
the  reversion,  be.  mi^ht  continue  to  be  of  the 

house  (a).    ^  .       . 

. « 

If  there  be  a  doubt  as  to  the  possession  of 
the  office,  whereupon  die  gr^tee  is  sought  to 
be  disqualified,  he  will  have  the  benefit  of  that 
doubt,  it  being  incumbent  on  the  party  alleging 
Ae  disqualification  to  lay  a  foundation  for  it,  by 
shewing  possession  of  the  office,  either  by  posi« 

tive  evidence,  or  by  strong  presumption. 

«  « 

t  4    •  ■ 

> 

Where  there  u      LUkcard.  1 806,  and  1 807.   Mr.  Huskuson  was 

A  doubt  ts  to 

the  potteMioo  petitioned  against,  upon  the  ground  of  his  hold* 
the  decuioa'  iug  the  officc  of  agent  for  Ceylon.  It  appeared 
dUqiiaufif![!^^  that  the  appointment  is  made  in  the  island,  upon 
(VwifaiA€M€y  *  letter  from  the  secretary  of  state  for  the  war 

and  colonial  department,  recommending  the  per* 

(«)  Thert  are  several  pre^  tbe  reversion,  a  new  writ  was 
cedents  of  reversionary  grants  .  moved  for ;  but  the  matter  be- 
oF  office*  not  vacating  tbe  ing  adjourned  to  d  ftiture  day, 
seats,  uiitil  they  devolved  up-  and  an  adjournment  of  the 
on,  and  were  actually  pos-  bouse  takin;;  place  in  the  in- 
setted by  tbe  reversionary  tervat,  it  was  not  resumed  (or 
grantee^.  See  tbe  cases  ()f  sir  hear  two  years,  when  a  new 
iTo^ibn  irynne,  SStb  Noveni^  writ  was  ordered.  Seo  18 
ber,  1740, 23  Joum.59S,  told  Journ.  414,  415.  655,  517th 
of  Mr.  J>fi^,  7tb  December,  and  28th  March,  17 16»  7ili 
1^59, 128  Joum.  676,  of  Mr.  Dt*cember,  1717.    It 


Me«K%l»i.) 


Fbat,  25th  November,  1762-,  doubtful  whether  this  was  ar 

ttd    abo-  several   other  in^  question  of  vacating  or  dit* 

stances  collected,-  2  Hats.  S9.'  (fiiftHficatton ;   but  the  prin* 

In  the  above  case  of  Mr.  dpte  beretipon  Wotlid  be  (her* 

Anstii,  upon  the  falling  in  of  same. 


CHAP.  YI.]  FOR  PARLIAICBNT.  Stl 

son  to  be  named ;  and  that  although  there  h4d     ^^^^ 
been  instances  in  some  of  the  colonies,  wherein 
soch  recommendations  had  Hot  been  attended 
to,  there  had  been  none  such  in  Ceylon ;  that 
the  letter  recommending   Mr.  Huskisson   for 
this  appointment  had  been  transmitted  to  the 
governor  of  Ceylon,  a  sufficient  time  for  him  to 
have  received  it,  but  his  answer  had  not  yet 
been  received ;  Mr.  Huskissonj  howerer,  had 
cione  sonle  official  acts,  upon  the  supposition 
that  the  appointment  had  taken  place.    Under 
these  circumstances,  as  well  as  those  already 
noticed  with  respect  to  the  nature  of  the  office,  (SccMif, 
the  committee  resolved  that  Mr.  Huskisson  wiis  ^  ' 
duly  elected  (a). 


(a)  Without   surmising  in  the  proof  of  a  person's  having 

alky  degree  that  the  decision  acted  in    an    office,  would, 

would    have   been  otherwise  without  any  evidence  of  hit 

than  it  was,  had  the  nature  of  appointment,  be  sufficient  to 

the  office  been  the  only  ground  establish  a  case  against  hioi 

of  decision,  it  may  be  proper  as  to  the  possession  of  that 

to  state,  as  applicable  to  the  office.    This  would  be  analo* 

view  of  the  case  above  taken,  gous  to  the  doctrine  of  the 

that  it  was  generally  under-  case  of  Bevrni,  q.  t.  v.  Wii» 

stood  at  the  time,  that   the  liatM,  where,  in  an  action  for 

peisession  of  the  office  was  non  residence,  evidence  that 

considered  as  not  sufficiently  the  defendant  did  several  acts 

proved.  as  parson,  such  as  receiviof' 

The  circumstance  of   the  tithes,  &g.  was  holden  »uffi« 

possibility  of   the  letter  re-  cient,  without  proving  his  ad- 

conunending  Mr.  Huskisson^  mission,  institution,  and  ia* 

tu»t  having  been  attended  to  dUction,  d  T.  R.  635. 
by  the  governor,  was  peculiar        So,  in  an  action  on  the  pott 

to  this  case;  but  it  should  horse  act,    against    an  iaou 

teem  that,  generally  speaking,  keeper,  for  penalties  inourrtd^ 

f2 
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^^^*^       '  It  need  hardly  be  mentioned,   that  the  dis^ 

*  ^^"^hll^'  q^siMfic^ti^J^  iw^y  ^  removed  by  a  resignation 
isi^ned before  of  the  office(a).     In  such  case,   the  question 

le  election.  , 

:c.itwiUnot  will  be,   whether    the  resignation   have  been 

'       made  bondjide^  and  before  the  election  (or  be* 

fore  taking  the  seat,  where  the  disqualification 


it  was  holden  not  necessary  to 
sl^w  the  licence  of  the  de- 
fendant, but  that,  a.H  against 
him  other  evidence  was  suf- 
ficient^ 1^  that  he  had  written 
over  his  door,  "  Licensed  to 
let  post  horses.'^  Radford^  q. 
t...v.  Briggs,  3  T.  R.  637. 
*(^ce  also  f^.  632,  Radford,  q. 
t.  V.  Maekintoeit) 

In  the  case  of  Milbome 
Port  J 1  Doug.  97.  131.  a  dis- 
qualification was  contended 
for  against  Mr.  Luttr^ll,  upon 
the  ground  of  hit  holding  an 
ofiice  in  the  customs ;  but 
tliere  was  no  sufficient  evi- 
dence of  his  receiving  the  pro- 
fits, nor  of  his  appointment, 
nor  was  the  duty  performed 
by  him ;  and.  he  was  holden 
duly  elected. 

In  the  case  of  Mr.  Wthh^ 
28th  and  29th  March,  1715, 
a  question  arose  as  to  an  ap- 
pointment, partly  carried  into 
effect  before  the  election,  but 
not  completed  till  afterwards. 

A  warrant  issued  for  his 
appointment  as  governor  of 
the  UU  of  ffight.  The  war- 
rant issued  previous  to  the 
.  election,  but  the  letters  patent 
lUd  not  pass  the  great  seal  till' 


afterwardsL  He  desired  the 
opinion  of  the  houie  in  rela* 
tion  to  his  taking  his  place 
there;  and  the  warrant  and 
patent  havin|;  been  read,  and 
the  statute  o  Ann.  c.  7*  re- 
ferred to,  he  took  his  place  in 
the  house.   18  Journ.  27*  30. 

(a)  In  the  case  of  Mr.  Mon* 
tagv,  13th  February,  1698 
(mentioned  in  2  Hatseil,  34.), 
who  was  a  commissioner  of 
the  stamp  duties,  it  appears 
that  he  was  left  out  of  the 
commission  in  September, 
1698,  but  that  he  acted  til! 
the  4th  October  In  the  same 
year;  that  the  parliament 
was  summoned  for  the  24th. 
August,  but  prorogued  till  the 
29th  of  November,  when  ho 
qualified:  wherefore  he  stated, 
that  he  conceived  himself  not 
to  be  within  the  law  (i,  e.  at 
that  time,  the  stat.  5  W.  &  M. 
c.  7.  §  57.) 

Upon  the  question,  he  was 
called  in  to  take  his  place ; 
and  it  was  referred  to  a  com- 
mittee to  draw  up  and  state 
die  matter  of  fact  as  it  ap« 
peared  upon  the  debate  of  the 
house.  12  Journ.  502.  But 
it  seems  they  made  no  reports 
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is  limited  to  the  latter  case)  i  and  if  thid  ap«  ^^^  ^o* 
pear  to  be  the  case,  or  even  where  the  resigna- 
tion is  incomplete,  from  circumstances  not  with* 
in  the  controul  of  the  person  meaning  to  resign^ 
it  may  be  sufficient,  provided  he  shall  have 
done  every  thing  on  his  part  to  divest  himself 
of  the  office* 

Zanerkshire^  1775  (a).  Mr.  Stuart,  who  held  « !>?"«•  ser. 

-  .    .  .     •  S5  Jooni*  ftr 

the  office  of  joint  king's  remembrancer  in  the  «w. 
court  of  exchequer  in  Scotland  (which  it  was  con-  son  holding  a 
tended  would  disqualify  him),  executed  a 'deed  offic^wS"* 
of  resignation,  on  the  18th  of  October,  1774,  S^tSol^pJ! 
which  was  transmitted  to  the  secretary  of  the  ^lUs^lnN 
treasury,  and  received  by  him  on  the  25th  of  ^*|!^£^ 
October.     The  secretary  thereupon  mentioned  i^^  ^^^^ 
the  circumstance  to  the  first  lord  of  the  trea- 
suiy ;  but  it  was  not  laid  before  the  board,  the 
election  taking  place  on  the  28th  October.     Mr, 
Stuart  was  holden  duly  elected,  the  committee 
resolving,  under  the  facts  above  stated,  that 
he  was,  "  at  the  time  of  his  election,  divested 
of  the  office  {by 


(a)  This  being  a  case  of  ge-  thock^   &c.    6th    December, 

neral  principle,  and  not  dc*  1748,  and  2d  and  6th  Febni- 

pending  particularly  upon  the  ary,  17499  was  stated  on  the 

law  relating  to  Scotland^  it  is  part  of  the  sitting  member, 

inserted  here,    although    the  where  Mr.  Maitland^  who  was 

office  is  a  Scots  office.  sherilf-depute  for  the  shire  of 

(6)  The  case  of  Abtrhro"  Edinburgh^  was  objected    to 
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^2J^*      Sbctiok  11.    0/  diiqual^caHon  by  rtcmn  of  holding  a 

pension  JtoM  ike  Cfown. 

penon  htr*       UPON  the  same  principle  upon  which  many 

!m£mwii  of  the  disqualifications  already  spoken  of  are 

t^'Sui^  founded,  a  person  having  any  pension  from  the 

***•  crown  during  pleasure,  is,  by  the  statute  6  Ann. 

c.  7.  §  25.  (fl),  made  incapable  of  being  elected, 

or  of  sitting  or  voting  as  a  member  of  the  house 

of  commons ;  and,  by  §  29,  is  subjected  to  the 

penalty   therein,   if   he  presume  so  to  sit  or 

vote. 

And  the  statute  1  Geo.  1,  st  2.  c.  56.  (b% 
'V;h^ch  recites  the  above  provision,  to  the  end 

upon  his  return,  as  disqualU  ^  Whereas  by  an  act,  in- 

wi  liD<ier  the  stat.  21  Geo.  f,  **  tituled,  An  act  for  the  secu* 

c.  19,  by  reason  of  holding  "  rity  of  hef  majesty  s  person 

that  office ;  but  Mr.  Scot^  the  **  and  government^  and  of  ike 

petitioner,  withdrew  his  peti-  ''  succession  iv    the  cronn  of 

tion,  upon  the  ground,  it  was  **  Great  Britain  in  the  pro- 

said,  that  Mr.Maitland^s  hav-  *^  testant  /tne,  and  made  in  the 

log  executed  a  demission  (or  ^*  sixth  year  of  the  late  queen 

resignation)  ten  days    before  '*  Anne,  it  was  provided,  that 

the  eh  cdon,  was  on  his  part  '*  no  person  having  any  pen« 

considered  to  be  an  answer  to  '*  sion  from  the  crown  during 

the    objection.       25    Journ.  ''  pleasure,  should  be  capable 

667.  710.  713«  "of  being  elected,  or  of  sit- 

(a)  For  this  clause  of  the  ''  ting  or  voting  as  member  of 

act,  a!iH  the  penalty  upon  per-  "  the   house  of  commons,  in 

sons  sitting  or  voting  who  are  ''  any      parliament      which 

disabled,  sec  on/tf,  175.  177*  ''  should  be  then  after  sum- 

(Jb)  The  stat.  1  Geo.  1.  stat.  '*  moncd  and  hulden ;   to  (he 

2.  c.  56.    '^  An  act  to  disable  ^'  end  therefore,  that  the  pro* 

*^  any  person  from  being  chosen  "  vision  intended  by  that  law, 

*•  a  mefnherofy  or  from  sitting  "  for  securing  the  honour  of 

**  and  voting  tn,   the  house  qjf  **  the  bouse  of  commons,  may 

''  commons,  who  has  any  pen^  **  not  in  future  times  be  de- 

**  sion  for  any  number  cf  years  **  feated  or  eluded  by  any  pcr- 

^  from  the  crown.**         *  **  sod  who  shall  be  a  mem  ber 
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that  it  may  not  be  defea|^  or  eluded  by  anys 
member  accepting  any  pension  for  any  number 
or  term  of  years,  by  §  1,  enacts,  That  no  person, 
having  any  pension  fron^  dje  crown  for  any 
term  or  number  of  yeafs,  either  in  his  owi|. 
name,  or  in  the  name  QTyn^mes  of  any  other, 
person  or  persons  in  trust  for  him,  or  for  his 
benefit  (ft)^  sh^l  be  c^pab}/e  of  being  elected,  or 


Seqtu. 


A  person  ht^ 

ingapemioi 

fromthtarM 

for  a  term  oi 

Domber  of 

yetrt.itdit« 

qualified.. 


(See  also  sec 
15.) 


"  of  the  house  of  commons, 
**  accepting  any  pension  for 
''any  term  or  nurpber  of 
**  years  ;  Be  it  enacted,  by  the 
''  king's  most  excellent  ma- 
"  jesty,  by  and  with  the  ad- 
**  vice  and  consent  of  the  lords 
**  spiritual  and  temporal,  and 
''  commons,  in  this  present 
**  parliament  assembled^  and 
*^  by  the  authority  of  the 
'*  same.  That  no  person  hav- 
''  ing  any  pension  from  th^ 
•*  crown  for  any  term  or  num- 
**  ber  of  years,  either  in  his 
''  own  name,  or  in  the^namc 
"  or  names  of  any  other  pcr- 
**  son  or  persons  in  trust  for 
''  him,  or  for  his  benefit,  shall 
**  be  capable  of  being  elected 
**  or  chosen  a  member  of,  or  of 
**  sitting  or  voting  as  a  mem- 
"  ber  of,  this  present  or  any 
*^  future  house  of  commons, 
**  which  shall  be  hereafter 
**  summoned." 

5  2.  **  And  be  it  further 
**  enacted,  by  the  authority 
**  aforiiS^id,  That  if  any  per- 
^  son  who  shall  have  such 
**  pension  as  aforesaid,  at  the 
^*  time  of  his  being  so  elected,- 
**  or  at  any  time  aflcr,  during 


**  such  time  as  he  shall  con- 
''  tinue  or  be  a  member  of  the 
**  house  of  commons^  shall 
**  presume  to  sit  or  vote  in 
'*  that  house,  then  and  ia 
^'  such  case,  he  shall  forfeit 
"twenty  pounds  for  every 
**  day  in  which  he  shall  so  sit 
**  or  vote  in  the  said  house  of 
"  commons,  to  such  person  ot 
''  persons  who  shall  sue  for 
"  the  sfime,  in  any  of  his  ma* 
"jesty's  courts  in  Wesimm* 
*^  ster^liall;  &nd  the  monies 
"  so'Vbrfeited  shall  be  reco^ 
*'  vered  by  the  person  so  su- 
'•  ing,  with  full  costs  of  suit, 
''  in  any  of  the  said  court^» 
"  by  action  of  debt,  bill, 
"  plaint,  or  information,  in 
''  which  no  essoin,  privilege, 
''  protection,  or  wager  of  law, 
/'  shall  be  allowed,  and  only 
**  one  imparlance." 

(See  new  writs  upon  the 
ground  of  members  accepting 
pensions.  Wareham^  19tn 
March,  1717,  18  Journ.  768. 
Portimouth,  1 6th  July,  1781, 
39  Journ.  706.)  ^ 

(a)  It  might  be  question- 
able, under  the  terms  of  this 
enactment,  whether  a  person 


\ 
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^^^*^'     of  sitting  or  voting  as  a  member  of  the  house  of 
commons* 

'""■'^  By  §  2.  of  the  same  act,  any  person  having 

Aich  pension,  and  presuming  to  sit  or  vote> 
forfeits  jCaO  for  every  day  in  which  he  shall  so 
sit  or  vote,  to  such  person  or  persons  as  will 
sue  for  the  same,  in  manner  therein  men*^ 
tioned  {a). 


yrhtne  m(p  bas  a  pension  for  have  not,  direct]y  or  indirect^ 

years  wou)d  be  disqualified,  ly,  any  pension  during  plear 

as  being  in  effect  for  bis  be-  sure,  or  for  any  number  of 

iiefijU     See  the  corresponding  years,  from   the  crown,  nor 

provision  of  tbc  Itish  stat  any  office  in  part,  or  in  the 

33  Geo.  3.  c.  ^l*  i[  1»  where*  whole,  from  the  crown,  hel4 

by  such  person  is  disqualified*  for  me,  or  for  my  i)onefit,  by 

i^ppend.  ccxxxi.  any  person  whatsoever :  An4 

(a)  On  the  17th  February,  1  do  solemnly  and  sincerely 
l73Q#a  bill  passed  the  house  of  promise  and  swear,  that  I  will 
commons,  "  For  making  more  not  receive,  accept,  or  take, 
effectual  the  laws  in  being  for  directly  or  indirectly,  during 
disabling  persons  from  being  the  time  of  my  being  a  mem? 
cHbsen  members  of,  or  sitting  ber  of  this  parliament,  any 
or  voting  |n  tbe  house  of  com-  pension  during  pleasure^  or 
jBOiis,  who  have  any  pension  for  any  number  of  years,  or 
4uring  pleasure,  or  /or  any  any  other  gratuity  or  rewar4 
number  of  years,  or  any  of-  whatsoever,  or  any  office  from 
fices  holden  in  trust  for  them,  the  crown,  to  be  held  for  me, 
by  obliging  persons  therjeafter  or  for  my  benefit,  in  part  or 
to  be  chosen  to  serve  for  the  in  the  whole  thereof,  by  any 
commons  in  parlianient,  to  person  whatsoever,  without 
take  the  oath  therein  men-  signifying  the  same  to  this 
tioned,"  21  Jpurn.  633.  It  house,  within  fourteen  days 
was  proposed  by  this  bill,  att(  r  [  have  received  or  ac* 
which  did  not  pass  ii^  the  copied  the  same,  if  the  par- 
bouse  of  lords,  that  the  fol-  I'lanient  be  then  sitting,  or 
lowing  oath  should  be  taken  within  fourteen  days  after  the 
^y  every  member :  next  meeting  of  the  parlia* 

**  I,  J.  B.    do    solemnly  ment.    So  help  me  Goo.' 


99 


and  sincerely  ^ear,  that  I 
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Section  12.    Of  disqualification  by  re^mt  of  holding 

contracts  for  the  public  service* 

ANOTHER  disqualification,  comparatively 
of  recent  introduction,  is  that  which  arises  from 
being  concerned  in  public  contracts. 

By  the  stat.  22  Geo.  3.  c.  45.  (a),  any  person^  PmoM con- 
directly  or  indirectly,  himself,  or  by  any  per-  tnustsforthe 
son  m  trust  for  him,  or  for  his  use  or  benent|  disqaaafiedfo 


cc 


«c 


«i 


n 


(a)  The  stat.  22  Geo.  3. 
^.  "  An  act  for  restrakn" 
ing  any  person  concerned  in 
any  contract ,  commission^  or 
**  agreement,  made  for  tie 
*•  public  sertice,  from  being 
**  elected^  or  sitting  and  voting 
as  a  member  of  the  hovse  of 
fofnmqns,*^ 

*'  For  further  securing  (he 
freedom  and  independence 
of  parliaiiient,  be  it  enacted, 
by  the  king's  most  excellent 
**  majesty,  by  and  with  the 
**  advice  and  consent  of  the 
*f  lords  spirituaV  and  tempo- 
**  ral,  and  commons  in  this 
*i  parliament  assembled,  and 
f*  by  the  authority  of  the 
•*  same,  That,  from  and  after 
■**  the  end  of  this  present  scs- 
•*  sipn  of  parliament,  any  per- 
**  son  who  shall,  directly  or 
**  indirectly,  himself,  or  by 
•*  any  person  whatsoever  in 
*^  trust  for  him,  or  for  his  use 


^'  or  benefit,  or  on  bis  ac« 
''  count,  undertafcfe,  execute, 
"  hold,  or  enjoy,  in  the  whole 
'<  or  in  part,  any  contract, 
^  agreement,  or  comroissioBt 
''  made  or  entered  into,  with, 
^'  under,  or  from  the  com^ 
^'missioners  of  bis  majes- 
"  ty*s  treasury,  or  of  the 
**  navy  or  victualling-office,  or 
'^  with  the  master-general  or 
**  board  of  ordnance,  or  with 
"  any  one  or  more  of  such 
"  commissioners,  or  with  any 
"  other  person  or  persons 
*'  whatsoever,  for  or  on  ac- 
*'  count  of  the  public  service ; 
^'  or  shall  knowingly  and  wii* 
'^  lingly  furnish  or  provide,  in 
'*  pursuance  of  any  such 
*'  agreement,  contract,otcom- 
'^  mission,  which  he  or  they 
''  shall  have  made  or  entered 
*^  into  as  aforesaid,  any  mo- 
''  ney  to  be  remitted  abroad* 
^*'Or  any  wares  or  inerch^« 
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s«ct.t^  or  on  his  account,  undertaking,  executing, 
Keing  elected,  holding,  OF  enjoying,  in  the  vhole,  or  in  part, 
^odag  as  mem*  any  contract,  agreement,  or  commission,  made 

with^  under,  or  from,  the  commissioners  of  the 
treasury,  or  of  the  navy,  or  victualling  office^ 
or  with  the  master-general,  or  board  of  ord- 
nance, or  with  any  one  or  more  of  such  com* 
missioners,  or  with  any  other  person  or  persons, 
tor  or  on  account  of  the  public  service,  or  know- 
ingly furnishing  or  providing,  in  pursuance  of 
any  such  agreement,  contract,  or  commission, 
money  to  be  remitted  abroad,  or  any  wares  or 
merchandize  to  be  used  in  the  service  of  the 
public,  is  made  incapable,  as  long  as  He  is  con- 
cerned in  such  contract,  &c.  of  being  elected, 
or  of  sitting  or  voting  as  a  member  of  the  house 
of  commons. 


If emben  ca-  And,  by  §  S,  if  any  member  of  the  house  of 
Mich  contracts  commoris,  dircctly  or  indirectly,  himself,  or  by 
aeate.  *'^  ^^ '  any  person  in  trust  for  him,  enter  into  such 

contract,  &c.  his  seat  is  to  be,  and  is  thereby 

declared  to  be  void. 


*'  dixe  to  be  used  or  em- 
'<  ployed  in  the  service  of  the 
**  public,  shaU  be  incapable 
**  of  being  elected  y  or  of  sit- 
**  ting  or  voting  as  a  member 
**  of  the  house  of  commons, 
"  during  the  time  that  he  shall 
^'  execute,  hold,  or  enjoy, 
'*  any  such  contract,  agree- 
**  ment,  or  commission,  or  any 
**  part  ot  share  thereof,   or 


''  any  bene^t  or  emolument  ^ 
"  arising  from  the  same." 

§  2.  ''  And  be  it  further 
"  enacted,  by  the  authority 
"  aforesaid,  lliat  if  any  per- 
'*  son,  being  a  member  of  the 
*'  house  of  commons,  shall, 
"  directly  or  indirectly,  him- 
'*  self,  or  by  any  other  person 
*'  whatsoever  in  trust  for  him, 
**  or  for  hb  use  or  benefit,  or 


CHAF*  T|.]  FOR  PilELIAMEVT* 


fi)9 


Tlic  act,  l^  §  3,  does  not  extend  to  contracts,     sect  i«. 
&c.  by  any  incorporated  trading  company,  made  Exception  oT 

^  ..  ^  iBCorponled 

m  Its  corporate  capacity ;  nor  to  any  company  trading  c4m». 
then  existing  or  established,  and  consisting  of  ^m^esof 
more  than  ten  persons,  where  the  contract,  &c.  J^STo^hSie 


**  on  bis  accpuot  enter  ioto, 
**  accept  of,  agree  for,  under- 
**  take,  or  execute,  in  the 
**  vbole  or  in  part,  any  such 
"  contract,  agreementy  or 
**  comnusdion  as  aforesaid ; 
*^  or  if  any  person,  being  a 
**  member  of  the  house  of 
**  commons,  and  having  al- 
*'  ready  entered  into  any  such 
**  contract,  agreement,  or 
*^  comnussion,or  part  or  share 
**  of  any  such  contract,  agree- 
^  ment^orcommissioiKbyhim- 
*'  self,  or  by  any  other  person 
*^  whatsoever  in  trust  for  him, 
*^  or  for  his  nse  or  benefit,  or 
^  upon  his  account)  shall,  af- 
^  tcr  the  commencement  of 
*'  the  next  session  of  parlia- 
^*  ment,  continue  to  hold, 
'*  execute,  or  enjoy  the  same, 
*'  or  any  part  thereof,  the 
**  seat  of  every  such  person  in 
**  the  house  of  commons  shall 
^  be,  and  is  hereby  declared 
"  to  bo  void." 

^  3.  "  Provided  always, 
**  and  |be  it  enacted.  That  no- 
**  thing  herein  contained  shall 
^*  extend,  or  be  construed  to 
**  extend,  to  any  contract, 
**  agreement,  or  cominission 
**  made,  entered  into,  or  ac- 
**  ceptcd,  by  any  incorporated 
**  trading  company  ia  its  cor-" 


*^  poratc  capacity,  nor  to  any 
'^  company  now  existing  or 
**  established,  and  consisting 
^^  of  more  than  ten  persons, 
"  where  such  contract,  agree- 
*^  ment,  or  commission,  shall 
*'  be  made,  entered  into,  or 
"  accepted.  For  the  general 
*^  bcnei^t  of  such  incorpora^ 
^  tion  or  company." 

§  4.  *'  Provided  also,  and 
"  be  it  enacted^  That  nothins 
^*  in  this  act  contained  shaU 
'*  extend,  or  be  construed  to 
^^  extend,  to  any  contract 
*^  agreement,  or  commission, 
"  made,  entered  into,  or  ac- 
**  cepted,  before  the  passing 
'*  of  this  act,  the  term  whore* 
'*  of  will  expire  in  the  space 
*•  of  one  year  from  the  time  of 
"  making  thereof." 

§  .5.  "  Provided  also,  and 
^'  be  it  enacted.  That  where 
"  any  contract,  agreement,  or 
*'  commission,  has  been  made, 
**  entered  into,  or  accepted,. 
^'  with  a  provision  that  the 
*'  same  shall  continue  until  a 
"year's  notice  be  given  of 
**  the  intended  dissolution 
'^  thereof,  the  same  shall  not 
*^  disable  any  person  from  sit* 
"  ting  and  voting  in  parlia- 
"  ment,  until  one  year  after 
'*  the  said  notice  shall  be  ac- 
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8ect.  It.     shall  be  made  for  the  general  benefit  of  such 


fhe  eontiBct  u  Company. 

for  tlie  fenenJ 

benefit  of  the  -r^     e  i         •         •  •  i  •  t 

cwuitry.  By  §  4  and  5,  provisions  were  made  with  re- 

spect to  certain  existing  contracts^  which  have 
now  ceased  to  be  material. 


ProTisioii  for 
cases  of  exist* 
Ing  contracts 
d^olTing  bv 
operation  of 
law* 


By  §  6,  the  act  is  not  to  extend  to  any  per- 
son on  whom  the  completion  of  any  contract 
shall  devolve  by  operation  of  law,  as. therein 
mentioned,  until  twelve  calendar  months  after 
he  shall  have  been  in  possession  of  the  same. 


€t 


a 


**  tually  given  for  the  dcter- 
'*  mi  nation  of  tbe  said  con- 
**  tract,  agrecibenty  or  com- 
*'  missioiiy  or  till  qfter  twelve 
**  calendar  months,  to  be  com- 
puted from  the  time  of  pass- 
ing this  act/' 
§  6.  **"  Provided  also,  and 
*'  be  it  enacted,  That  nothing 
"  herein  contained  shall  ex- 
"  tend,  or  be  construed  to  ex- 
''  ten d,to any  person, on  whom, 
*'  after  the  passing  of  this  act, 
"  the  completion  of  any  con- 
'*  tract, agreement,  or  commis- 
"  sion,shall  devolve  by  descent 
*'  or  Iiniitat]on,or  by  marriage, 
'*  or  as  devisee,  legatee,  exe- 
**  cutor,  or  administrator,  un- 
**  til  twelve  calendar  months 
'<  after  he  shall  have  been  in 
possession  of  the  same." 
§  7-  **  Provided  also,  and 
be  it  enacted,  That  any  per- 
**  son  who  is  now  a  member 
**  of  the  house  of  commons, 
"  and  holds  and  enjoys  any 
**  such  contracj^  agreement, 


<« 


<i 


*'  or  commission  as^  aforetaid, 
**  may  be  discharged  from  the 
'*  execution  thereof  on  giving 
*'  twelve  months  notice  to  the 
*'  person  or  persons  with  or 
'*  from  whom  such  contract, 
**  agreement,  or  commission, 
*'  is  made,  entered  into,  or  ac- 
^*  ceptedf  of  his  desire  that  the 
''  sam^  shall  cease  and  deter- 
'^  mine;  and  such  contract, 
<<  agreement,  or  commission, 
'^  after  the  expiration  of  the 
*'  term  aforesaid,  shall  be  null 
"  and  void." 

§  8.  '<  Provided  also,  That 
<'  if  any  person  actually  pos- 
'^  sessed  of  a  patent  for  a  new 
*^  invention,  or  a  prolongation 
**  thereof  by  act  of  parlia- 
*'  ment,  and  having  contracl- 
'^  ed  with  government  con* 
''  ceming  the  object  of  the 
**  said  patent  before  the  pass- 

'**  ing  of  this  act,  shall  give 
^'  notice  of  his  intention  to 

^<  dissolve  the  said  contract, 
**  the  same  shall  be  null  and 


CHAP*  VI.]  FOR   PARLIAMENT. 

Of  SO  much  consequence  did  it  appear  to  the 
legislature,  that  the  spirit  of  this  act  should  be 
fully  and  immediately  acted  up  to,  that  by  §  2, 
persons  being  members  of  the  house  of  com- 
mons, and  having  already  entered  into  such 
contract,  &c,  if'  they  continued  to  hold  the 
same  after  the  commencement  of  the  then  next 
session  of  parliament,  were  to  forfeit  their  seats ; 
^7*  at  th^  same  time  providing  for  than  the 
means  of  determining  such  contract,  if  they 
should  desire  so  to  do ;  and  §  8.  empowering  any 
persons  to  withdraw  from  certain  contracts  with 
government. 

By  §  $9  the  election  and  return  of  any  per- 
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Sect  12. 


^  void  from  the  time  of  giving 
**  iacb  notice/' 

§  jp.  **  And  be  it  further 
^  enacted^  by  the  authority 
"  aforesaid.  That  if  any  per- 
**  son  hereby  disabled,  or  de- 
**  dared  to  be  incapable  to  sit 
.^  or  vote  in  parliament,  shall 
'<  nevertheless  be  returned  as 
**  a  member  to  serve  for  any 
•*  county,  stewartry,  city,  bo- 
**  rough,  town,  cinque  port, 
**4>T  place,  in  parliament, 
**  such  election  and  return  are 
**  hereby  enacted  and  declared 
^'  to  be  void ;  and  if  any  per-* 
"  son,  disabled  and  declared 
^'  incapable  by  this  act  to  bo 
^*  ejected,  shall,  after  the  end 
''  of  this  present  session  of 
■^  parliament,  presume  togsit 
**  or  vote  as  member  of  the 


**  hous9  of  commons,  such  per- 
''  son  so  sitting  or  voting  sbali 
"  forfeit  the  sum  of  live  hun- 
"  dred  pounds  for  every  day- 
''  in  which  he  shall  sit  or  vote 
*'  in  the  said  house,  to  any 
**  person  or  persons  who  shall 
**  sue  for  the  same  in  any  of 
**  his  majesty's  courts  at  ff^esi' 
''  minster  ;  and  the  money  so 
'^  forfeited  shall  be  recovered 
*^  by  the  person  or  persons  so 
*'  suing,    with   full   costs  of 
''  suit,    in  any  of   th^  said 
**  courts,    by  any  action   of 
*'  debt,  bill,  plaint,  or  infor* 
^^  matiou,  in  which  no  essoin, 
"  privilege,  protection,  or-wa* 
*^  ger  of  law,  or  more  than 
^^  one  imparlance  shall  be  al« 
^*  lowed ;  or  by  summary  com* 
'<  plaint  b^Qie  ijie.  pourt  ot 


\ 
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feet.  If  •  gon  thereby  disabled,  or  declared  to  be  incapable 
Penalty  on  to  Sit  OF  votc  in  parliament,  is  void;  and  any 
aUed'by  con-  such  peHBon  presuming  to  sit  or  vote  as  a  meta^ 
^*^*  ^  "**  l>er  of  the  house  of  commons,  incurs  a  penalty 

of  ,£500,  for  every  day  in  which  he  shall  sit  or 

vote  in  the  house. 


CondiUon  to  The  act  also  directs,  by  §  10,  that  in  every 
pnbUccon-  such  contract,  &c»  there  shall  be  inserted  sin 
member  of  the  cxpress  Condition,  that  no  member  of  tlie  house 
iM^shau^ve  of  couimons  shall  be  admitted  into  any  share 
SSdStl"  ^'     tlicreof,  or  benefit  therefrom  (thus  precludmg 


'^  session  in  Scotland:  and 
«<  every  person,  against  whom 
♦•  any  such  penalty  or  for- 
"  feiture  shall  be  recovered 
**  by  virtue  of  this  act,  shall 
**  be  from  thenceforth  inca- 
^  pablc  of  taking  or  holding 
•*  any  contract,  agreement,  or 
^.commission,  for  the  public 
**  service,  or  any  share  there- 
••  of,  or  any  benefit  or  cmo- 
**  luraent  from  the  same,  in 
•*  any  manner  whatsoever." 

f  10.  *^  And  be  it  enacted, 
^  That  in  every  such  contract, 
^  agreement,  or  commission, 
**  to  be  made,  entered  into,  or 
**  accepted  as  aforesaid,  there 
^  shall  be  inserted  ah  express 
*'  condition,  that  no  member 
**  of  the  house  of  commons  be 
H^ admitted  to  any  share  or 
**  'ipert  of  such  contract,  agree- 
^  meut,  or  commission,  or  to 
^  any  beaetit  to  arise  there- 
**  from ;  and  that  in  case  any 
**  per9^  or  persoasi  who  hath 


''  or  have  entered  into  or  ac- 
''  ceptcd,  or  shall  enter  into 
"  or  accept,  any  such  con- 
**  tract,  agreement,  or  com- 
*^  mission,  shall  admit  any 
"  member  or  members  of  the 
"  house  of  commons  to  any 
part  or  share  thereof,  or  to 
receive  any  benefit  thereby, 
all  and  every  such  person 
and  persons  shall,  for  every 
such  offence,  forfeit  and  pay 
the  sum  of  five  hundred 
pounds,  to  be  recovered, with 
"  full  costs  of  suit,  in  any  of 
his  majesty's  courts  of  record 
at  Westminster,  by  any  per- 
son or  persons  who  shall  sue 
"  for  the  same,  by  any  action 
*'  of  debt,  bill,  plaint»  or  in*. 
*^  formation,  in  which  no  es« 
**  sftin,  privilege,  protection, 
**  or  wager  of  law,  or  more 
"  than  one  imparlance^  shall 
be  allowed ;  or  by  summitry 
eom  plaint  before  the  court 
^'  of  session  in  Scotland.** 


u 


u 


u 


n 


u 
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any  possibility  of  igiioraAcfe  of  the'  law  in  the  ftf^Ji 
persons  t6  be  affected  by  it);  and  by  the  same 
clause,  tbei%  i6  a  penalty  of  ^j^500  ou  any  per* 
son  or  persons  having  such  ^contract,  and  ad* 
mitting  any  member  or  members  of  the  house  of 
commons  to  any  share  or  benefit  therein. 


The  penalties  in  the  act  are  respectively  gnren 
to  any  that  will  sue  for  them;  and,  by  §  11, 
]tft>secutions  must  be  commenced  within  twelve 
calendar  months. 

The  Stat  39  Geo.  3.  c.  94.  §  5^a%  reciting  that  Master  of  cw 
the  covenants  in  the  indeiiture  usually  made  be^  .^Hfl^^^ 


§  II.  "  Provided  also,  and 
*'  be  il  enacted,  That  no  per« 
'*  son  shall  be  liable  to  any 
'*  forfeiture  or  penalty  inflict- 
**  ed  by  this  act,  unless  a  pro- 
**  tecufion  shall  be  commen- 
**  ced  within  twelve  calendar 
^  months  after  snch  penalty 
*^  or  forfeiture  shall  be  in- 
«  curred.** 

(a)  The  sUt.  39  Geo.  3. 
€•  94.  '^  An  act  to  atcertain 
"  tie  Molary  of  the  master  and 
*'  worker     of    his    rnqjestu^s 


§  5.  "  And  whereas  the  co- 
^  vesants  contained  in  the  in- 
*^  denture  usually  made  be- 
'^  tween  his  majesty  ahd  the 
^  ittMter  and   woriter  of  hb 


(C 


it 


<c 


'^  majesty's  mint,  are  not  ia 
^'  the  nature  of  a  contract 
*^  coming  within  the  meaning^ 
''  and  intention  of  an  act» 
passed  in  the  twenty-second 
y^r  of  the  reign  of  his 
present  majesty,  intituled, 
'*  An  act  for  restraining  an^ 
"  person  concerned  in  any  con-* 
"  tract,  commission^  or  agree* 
**  motif  Made  for  the  jmbHo 
**  service^  from  being  elected 
'^  or  sitting  and  voting  as  « 
^'  member  of  the  house  of  com* 
**  movs  ;  Be  it  enactea.  Thai 
**  nothing  in  the  said  act  shaU 
''  extend,  or  be  construed  to 
^*  extend,  to  any  person  hokU 
"ing  the  office  of  master  apd 
*'  worker  of  his  m^jesty^s 
**  mint.'' 


.    .  4 


Sect.  if. 


or  DirlauAiiXFiciLXtoNg    "[pabt  i- 

tween  his  majestyj  axul  the  master  or  worker  of 
the  mint,  are  fiot  within  the  nature  of  a  con- 
tract coming  within  the  meaning  and  intention 
of  the  above  statute,  of  the  S2  Geo.  3.  c.  45, 
enacts,  that  nothing  in  that  act  shall  extend,  or 
be  construed  to  extend,  to  the  person  holding 
such  office. 


Ji2j^^        The  Stat  39  &  40  Geo.  3.  c.  97.  («),   which 
he  London      incorporates  the  London  flour  company,  enacts. 

lonr  company,  '^  r      jy  ^ 

lot  disqinu-  by  §.27,  that  no  person  who  shall  be  a  member, 
or  manager,  or  other  officer  of  ihe  said  company, 
shall,  for  that  cau^e  only,  be  disabled  from  he* 
,  ing  a  member  of  parhament. 


(a)  The  Stat.  39  &  40 
Geo.  3.  c.  97 •  "  An  act  to 
*•  incorporate  Certain  persons, 
*^  by  the  name  of  the  liondon 
**  company  for  the  manufacture 
**  offiour, meal,  and  brea^Lfor 
«  a  limited  timer 

(§  1.  Incorporates  certain 
persons  under  the  name  in  the 
title  of  the  act,  for  the  pur- 
poses therein  mentioned.) 

;  §  27.  "  Provided  always, 
7  and  be  it  further  enacted, 
V  That  no  person  who  shall 
^'  be  a  member,  or  a  manager, 
^  or  other  officer  of  the  said 


« 


company,   shall,    for    that 
'  cause  only,  be  disabled  from 

*  being  a  member  of  parlia* 

*  ment  •,  or  shall,  in  respect 
of  his  share  or  shares  there- 
in, be,  or  be  adjudged  liable 
to  be»  a  bankrupt,  withia 
the  intent  and  meaning 
of  all  or  any  of  the  sta- 

'  tutes  made  of  or  concerning 

*  barkrupts.'^ 


(§  29.  Provides  that  his 
majesty,  by  his  order  in  conn* 
cil,may  dissolve  the  company.) 
The  company  is  still  in  ex* 
istence. 


u 


*  It  is  not  very  obvious  which  of  the  duquallfying  statutes  persons 
eoBcaned  in  this  company  might  be  supposed  to  come  onder.  The 
exception  is  mentiom'd  here,  upon  tlie  idea,  that  it  may  have  been 
imacpned  that  they  would  have  tallen  within  the  statute  %%  Geo.  3. 
C.i5. 


CHAP.n.]  rOR  PABLIAMEHT. 


n4,(a) 
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SECTION  IS.    Of  disqualification  hy  reason  of  bank* 

ruptcy. 


BY  the  Stat.  52  Geo.  S.  c- 144.  §  1  (a),  where- 
ever  a  commission  of  bankruptcy  shall  be 
awarded  against  any  member  of  the  house  of 
commons,  and  he  shall  be  found  and  declared  a 
bankrupt  under  the  same,  he  is  incapacitated,  for 
the  next  twelve  calendar  months,  from  sitting  or 


Member  f>e* 
coming  bank* 
rapt  disquali- 
fied from  tit- 
ting  or  voting 
daring  tweWe 
mont&,  nnleta 
commiMion  in* 
perseded  witbi 
in  that  time^ 
or  creditora 
fully  paid* 


(tf)  The  statute  52  O^.  3. 
€•  114.  "  An  act  to  suspend 
**  and  JinaUji  vacate  the  seats 
**  €>f  members  of  the  house  of 
**  commons^  who  shall  become 
"  bankrupts,  and  who  shall  not 
**  pay  their  debts  in  full  within 
•*  a  Iwiited  timer  (23d  J  uly, 
1812.) 

**  Whereas  it  is  highly  ne- 
•*  cessary,  for  the  prcscrva- 
**  tion  of  the  dignity  and  in- 
**  dependence  of  parliament, 
"  that  members  of  the  house 
"  of  commons  of  the  united 
*'  kingdom^  who  become  bank- 
**  ruptSy  and  do  not  pay  their 
•*  debts  in  fuH,  shall  not  re- 
**  tain  their  seats ;  Be  it  thcrc- 
•*  fore  enacted,  by  the  king's 
**  most  excellent  majesty,  by 
"  and  with  the  advice  and 
"  consent  of  the  lords  spi- 
^*  ritual  and  temporal,  and 
"  commons,  in  this  present 
**  parliament  assembled,  and 
"  by  the  authority  of  the 
**  »aine,  That  from  and  after 
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the  passing  of  this  act* 
whenever  a  commission  of 
bankruptcy  shall  issue,  and 
be  awarded  against  any 
person  being  a  membcjc  of 
the  house  of  commons,  and 
he  shall  be  found  and  de- 
clared a  bankrupt  under  the 
same,  such  member  shall 
be  and  shall  remain  during 
twelve  calendar  months  from 

• 

the  time  of  the  issuing  there^ 
of,  utterly  incapable  of  sit* 
ting  and  voting  in  the  said 
house  of  commons,  unless 
within  the  said  period  such 
commission  shall  be  super* 
seded,  or  unless  within  the 
same  period  the  creditors  of 
such  member  of  the  house 
of  commons  proving  their 
debts  under  the  commission 
of  bankruptcy  shall  be  paid 
or  satisfied  to  the  full  amouat 
of  their  debts  under  the  said 
commission:  Provided  al* 
ways,  that  such  of  the  debts* 
if  any,  as  shall  be  drspttted 


(p) 
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«tct.  IS.      voting  in  the  house,  unless  within  that  period 
the  commission  shall  be  superseded,  or  the  cre- 
ditors proving  their  debts  shall  be  paid  or  satis- 
fied the  full  amount  of  their  debts  under  the 
Dispnted         commission;  the  same  clause  having  a  proviso, 
rapt  tnter  into  that  such  dcbts^  if  any,  as  shall  be  disputed  by 
tobe  coMidW^  the  bankrupt,  if  he  shall,  within  the  same  time, 
^  *      enter  into  security  according  to  the  directions 
of  the  act,  to  pay  such  money  as  shall  be  reco- 
'-.    ^  vered  against  him  in  law  or  equity,   together 

with  the  costs,  shall  be  considered,  for  the  pur- 
poses of  the  act,  as  paid  or  satisfied. 


Ifcofmninjon 
aot  snpeneded 
iv^flfii  twel?e 


By  §  2.  of  the  same  statute,  if  the  commission 


**  by  such  bankrupt,  if  he 
"  shall,  within  the  time  afore- 
^'  said,  enter  into  a  bond  or 
"  bonds,  in  such  sum  or  sums, 
*'  vith  two  sufficient  sureties 
'*  to  be  approved  by  the  com- 
**  missioncrs  under  the  said 
**  commission  of  bankruptcy, 
**  or  the  major  part  of  them, 
**  to  pay  such  sum  or  sums  of 
**  money-  as  shall  be  reco- 
•*  vered  in  any  action,  suit, 
*'  or  other  proceeding  in  law 
•*  or  equity,  concerning  such 
**  debt  or  debts,  together  with 
^  such  costs  as  shall  be  given 
^*  ia  the  same,  shall  be  consi- 
**  dered  for  the  purposes  of 
**  this  act  AS  paid  or  satis- 


§  2.  "  And  be  it  further 
"  enacted,  by  the  authority 
'^  aforesaid,  that  if  the  said 
*'  commission  shall  not  with* 
"in  twelve  calendar  months 
"  from  the  issuing  thereof  be 
**  superseded,  nor  the  debts 
"  satisfied  in  manner  afore- 
"  said,  then  the  commission- 
"  ers,  or  the  major  part  of 
'*  them  named  in  such  com- 
"  mission,  shall,  and  they  are 
**  hereby  required,  iramedi« 
**  ately  after  the  expiration  of 
"  twelve  calendar  months 
from  the  issuing  of  the  said 
commission,  to  certify  the 


it 


same,   as    the    case     may 


be,   to  the  speaker  of  the 
<<  house  of  commons  q{  the 
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persaledy  nor  the  debts  so  satisfied,  then  the     Sect  is 


commissioners  are  required,  immediately  after  months,  nor 
the  expiration  of  twelve  calendar  months  from  commiwioiim 


the  issuing  of  the  commission,  to  certify  the  meS^mnd 
same  to  the  speaker,  and  thereupon  the  election  void.^"  ^ 


of  such  member  is  to  be  void ;  and  the  speaker  During  reeen, 

2  .1       •       1  t  •      «       1      •  sneaker,  on  M« 

is  authorized  and  required,  during  any  recess,  ^pt  of  ecrti. 

forthwith,  after  ireceiving  such  certificate,  to  notice  to  ST** 

cause  notice  thereof  to  be  inserted  in  the  Lon-  8*^"**** 

don  Gazette,  and  then,  upon  the  expiration  of  . 

fourteen  days,  to  issue  his  warrant  to  the  clerk 

of  the  crown,  to  make  out  a  new  writ  in  the 

room  of  such  member :    but  the  act  does  not  After  ftwtee* 

*  ,  days  new  writ 

empower  the  speaker  to  issue  such  warrant,  un-  to  be  issued, 
less  such  certificate  shall  have  been  delivered  to  cate  delivered 
him  so  long  before  the  next  meeting  of  tBe  ioi4i^<m  ^ 


•c 


tinitcd  kingdom »  and  thcre^  "  his  warrant  to  the  dlork  of 

upon  the  election  of  such  **  the  crown,  to  make  out  a 

**  member    shall  be    and    is  "  new  writ  for  electing  ano- 

**  hereby  declared  to  be  void ;  *^  thcr  mepiber  in  the  room  of 

^  4Uid  it  shall  and  may  be  ''such    member    who    shall 

*'  lawful  for  the  speaker  of  the  *'  have  so  vacated  his  scat : 

**  house  of  commons  for  the  ^  Provided  always,  that  no- 

**  time  being,  during  any  re-  ''  thing  herein  contained  shall 

**  ce^  of  the  said  house,  w^ie-  • ''  extend  to  enable  the  speaker 

^  ther  by  prorogatii>n  or  ad-  '*  of  the  house  of  commons  to 

**  joummcnt,  and  he  is  hereby  ''  issue  his  warrant  for   the 

*'  required  forthwith  after  re^  **  purposes    aforesaid,  unless 

**  ceiving  such  certificate,  to  ''  such  certificate  shall  have 

**  .cause  notice  thereof  to  be  ''  been  delivered   to  him  so 

^  inserted  in  The  London  Ga-  ''  long  before  the  then  next 

**  tette^  and  upon  |the  expixa-  "  meeting  of    the    house  of 

^  tion  of  fourteen  days  after  "  commons  for  the  dispatch 

*f  theday  of  inserting  such  no*  **  of  business,  as  that  the  writ 

^  Cice  in  the  Gazette^  to  issue  ''  for  the  election  may  be  is- 


fi£6 
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meethig  of  tbe 
honse,  ikc»  as 
that  writ  may 
be  issaed  be- 
fore. 

Provisions  of 
S4  Geo.  S.  ex- 
tended to  snch 


Disqiia]i6ca« 
tion  by  bank- 
riiptcy  ronfin- 
ed  to  persons 
in  parliament 
becoming 
b^nlumpt* 
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> 

house  for  the  dispatch  of  businesSi  as  that  the 
writ  may  be  issued  before  that  time  (a). 

Ami,  by  §  3.  of  the  act,  the  provisions  of  the 
statute  24  Geo.  3.  with  respect  to  tlic  issuing  of 
writs  dui'ing  the  vacancy  of  the  office  of 
speaker,  or  during  his  absence  out  of  the  realm, 
are  extended  to  the  case  of  seats  so  becoming 
vacant. 

This  disquaUfication  is  confined  to  the  case  of 
persons  who  being  aheady  in  parliament  become 
bankrupt.  There  is  nothing  in  the  act,  which 
goes  to  uicapacitate  any  other  persons  by  reason 
of  bankruptcy. 


**  sued  before  the  day  of  such 
**  tU'xt  meeting  of  the  house 
"  of  commons." 

^  S.  "  And  be  it  further 
•*  CDactcd,  by  the  authority 
*'  aforesaid,  that  all  and  every 
**  of  the  powers  contained  in 
**  an  act  of  the  twenty-fourth 
"  yoar  of  the  reign  ot  his  pre- 
"  sent  maji»sty,  fur  re|K'alin^ 
**  so  much  of  two  former  acts, 
*'  as  authorized  the  speaker 
**  of  the  house  of  commons  to 
*'  issue  bis,  warrant  to  the 
".clerk  of  the  crown  for  mak- 
f*  Jng  out  writs  for  the  dcc- 
"  tion  of  members  to  scr\'e  in 
"parliament  in  the  manner 
"  therein  mentioned,  and  for 
'5  substituting  other  provi- 
"  sions  for  the  like  pur))(>se?, 
".so  far  as  such  powers  en- 
"  dible  the  speaker  of  the 
"  house  of  commons  to  nomi- 
"  nate  and  appoint  other  per- 


"  sons,  being  members  of  the 
"  house  of  commons,  to  issue 
"  warrants  for  the  makini;  out 
"  of  new  writs  duriha  the  va- 
"  cancy  of  the  office  of  Speak- 
"  vi\  or  during  his  abnenGe 
"  out  of  the  n^alm,  shall  be, 
and  they  are  hereby  made 
to  be  in  force,  for  the  pur- 
p(>!>c  of  enabling  him  to 
make  the  like  nomination 
and  appointment  for  issu* 
'*  ing  warrants  under  the  like 
"  circumstances  and  condi- 
**  tioas,  for  the  election  of 
members  of  parliament,  in 
the  room  of  such  whose 
"  seats  shall  become  vacant 
under  the  provisions  of  thin 
act." 

(a)  The  provisions  of  thts 
2i  Geo.  3.  do  not  apply  to 
vacancies  arising  from  disqufl* 
litications,  except  that  by 
peerage.  . 
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Section  14.    Scotland. 


K 


THOSE  of  the  disqualifications  herein  before 
mentionedi  which  existed  with  respect  to  elec- 
tions in  England^  before  the  union  with  ^Sco/- 
land^^itj  by  virtue  of  the  statute  of  the  6  Ann.  U»««,9t.) 
c.  7.  §  30,  also  operative  with  respect  to  elec- 
tions in  Scotland;  thosfe  which  have  been  sub- 

■  '•  • 

sequehtfy  created;  are  alike  common  to  one  and 
to  the  otiier.     It  is  tberefore  only  necessary,  by     '   '   "* 
way  of  supplement  to  what  has  been  already 
stated  in  this  chapter,  to  add  some  observations 
which  belong  more  particularly  to  Scotland^    , 

With  respect  to  disqualification  by  reason  of  ^^5||f'» 
minority: 


The  act  of  union,  of  the  5  Ann.  c.  g,  by  §  12,  ^m^^^i^ 
in  regulating  the  representation  for  Scotland,  Minon  cUsqai* 


expressly  provides  and  declares,  that  none  shall 
be  capable  to  be  elected,  but  such  as  are  twenty- 
tme  years  of  age  complete. 


lifitd. 


n 
1 


(a)  With   respect  to  disqualification  at  th^  S2  IT?' 

•  '  '»  ■ 

,  (a)  With  respect  to  disqua**  The  Rtatute  of  tlie  9  Gec^ 
lUicstion  by  reason  of  bribery  2.  c.  24,  havi^  be^A.  mcar 
c^  (mtiQg :  noQed,  it  >  tQ  N  9N«rW^ 
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^^^^aji^     statute  law,   by  reason  of   holding  certain  of- 
fices (a) : 

Aoecptencc  of      In  the  rule  of  the  statute  6  Ann.,  c.  7-  §  26, 
fencibks  or      wherebv  a  seat  is  vacated  by  acceptance  of  of- 

militlaofScot-  ^  •^  .         .  i  -a  J    4.    ^W 

IaIld  not  to  vm-  nee,  an  exception  is  made  with  regard  to  the 

of  eommiMioni  acceptance  of  commissions  in  corps  of  fcncibles, 

kt  OrSt  BtT*  raised  or  to  be  raided   in  Scotlandi  or  in  any 

o^n(^coent  corps  to  be  miscd  any  wliere  in  Great  Britain^ 

muto-rou^   Where  none  of  the  officers,  except  the  ^cljutants 

iSi^wA^    ^^  quarter- masters,  shall  be  entitled '  to  Tialf- 

pay,  or  rank  in  the  army  after  the  reduction  of 

the  corps,  by  the  stat.  33  Geo.  3.  c.  3(5.  §  \(b). 


that  the    \6  Geo.  2.   c.  11.  of  the  cocquets  in  the  ports  of 

§  33.  reciting  that  doubts  had  Ely  and  Anstrutker^  see  antc^ 

arisen   whether   thut  act  ex-  209. 

tended  to  the  electors  of  com-  (6)  The  stat.  33  GeO.   3. 

missioners   for  choosing  bur-  c.3().     ^^  An  ad  to  Mtiblitk 

gesses,  enacts,  that  such  elec-  *'  certain  regulations  respect^ 

tors  are  within   the   true  in-  '*  ittg  officers  serving  in  seve- 

tent  and  m«a;n,ng  of  the  said  "  ral  corpn  offendble  iMdi,  in 

act,  to  be  considered  as  elec-  '*  t/iat  part  of'  Great  Britain 

ton  of  the  member  of  pari  ia-  "  vu/led  Scot  land  ^  a^incer* 

mciit  (Append,  ci.xxiv.)     1  he  '*  fain  other  corps  %Uch  ma^ 

detail,  however,  of  this  sub-  *'  be  directed  to  be  raistd  ij» 

jcct^  Jbr   the  reasons  before  "  Great  Britain 'I - 

given,  does  not  belong  to  this  *'  Whereas  by-the  laws  now 


*  * 

■  6     'i'lK 


place.     (Seeanffy  \2b.)     See  ^' in    being    for   raising    and 

the  stat.  49  Geo.  3.   c.  118.  '*  training  the  mfliiia  within 

(oM/r,  135,).  which  applies  to  •*  i|jai  purt  oiQr^  Brwtam 

tUittiotiA  i\\  Scotland,            *  "called  England,  it  Is  "i^ro* 

{a)  For  the  case  of  sir  Jo^n  "  vided,  that  the  acceptance 

Anstruther^  with   respect  to  '*  of  a  com  mission  in  the  said 

Ihife  o(h^e'of^  hiMpector  ieind  ^  mrlitia  shall  hot  vacate  the 

i9eM*(:h«^  of  lUl  pro^hibiled'aQtl  ^'  seat  of  any  member  f4tui^* 

MCustemiHl  g^ds,  and  keeper  *'  cd  to  serve  in  parliament : 
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A  similar  exception  is  made  with  regard  to  ac- 
ceptance of  commissions  in  the  militia  of  Scot-^ 
land,  by. the  stat  42  Geo.  3.  c.  91.  §  167  (a). 

To  the  offices  mentioned   as  disqualifying, 
there  is  an  additional  disqualification  by  the 


'^  And   whereat  his  majesty 
*^  b^  thought  proper,  for  the 
**  piore    effectual    protection 
"  and  internal  defence  of  that 
**  part  of  Great  Britain  called 
^  Scotland,  to  direct  that  fei^r 
^  cible  pien,  in  several  of  thp 
^  ihires  in  that  part  of  tha 
^'  united  kingdom,  should  be 
*^  forthwith  raised  and  embo- 
**  died :  And  whereas  ollcert 
<*  serving  in  any  of  the  said 
**  corps  of  fencible  men  (the 
''  adjutants  and  quarter-masr 
"  ters  excepted)  will  not  by 
**  virtue  of  such  service  be  eii- 
**  titled  to  receive  half- pay,  or 
**  to  have  any  rank  in  the  ar- 
•*Tny,  after   the   said  corps 
*'  shall  have   been  dismissed 
^  and  disembodied,  but  will 
**  bf  similar  to,  and  as  near 
**  ^s  may  be  on  the  same  foot- 
•*  ing  with  oncers  serving  in 
**  the    militii^   of    England: 
**  And  wherein  his    majesty 
**  may  think  proper  to  grant 
**  commissiotu  to  officers  to 
••  raise  corps  for  the  defence 
**  of  this  country,  the  officers 
•*  of  which  corps  may  like- 
••  wise  not  be  entitled    to  re- 
^  ceivc  ha  If- pay,  or  to  hold 
**  jiny  rank  in  the  army,  after 
^  the   said  corps  shall  have 


''  been  reduced  and  disembo* 
'*  died  :  lie  it  therefore  enact* 
"  frd,"  ^c.  "  that  the  accept* 
^'  ance  of  a  commission  in  any 
*^  corps  of  fendble  men,  raised 
*'  or  to  be  raised  in  that  part 
<'of  Oreat  Britain  called 
**  ScQtlttmi,  or  in  any  other 
^'  corps  which  his  majesty 
'*  may  authorize  and  direct 
^'  to  be  raised  in  any  part  of 
'*^  Great  Britain^  in  which 
''  none  *of  the  officers  (except 
the  adjutants  and  quarter^ 
masters)  shall,  by  virtue  of 
*'  their  commissions  in  the 
said  corps,  be  entitled  to 
half- pay,  or  to  any  rank  in 
the  army  after  the  reduc- 
tion of  the  said  corps,  shall 
*'  not,  nor  shall  be  construed 
^'  tQ  vacate  the.sc|it  of  any 
"  member  jretumed  to  serve 
**  in  parliament/' 

(fl)  The  stsjt.  42  Geo.  3. 
c.  91.  ^^  An  act  to  raise  and 
«« e^tablUh  a  mUitia  force  in 
*?  ScQiland." 


tt 


i( 


it 
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%  167.  •'  And  be  it  further 
*'  enacted,  That  the  accept- 
'*  apce  of  a  commission  in  the 
^'  militia,  shall  hot  vacate  the 
''scat  of  any  member  retUrn- 
''  cd  to  serve  in  parliament,'* 


SS9 

Se€tl4» 
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^^^^     cMctment  of  tlic  statute  7  Geo.  ^.  c,  l6.  §4, 
Appntd,  cxivi.  whereby  no  jiidge  of  the  court  of  session,  or 

Jiid^s  of  ses-     ...  1  /»    1  n  1 

8ion.  jostici-  justiciary,  or  barOn  of  the  court  ot  exchequer,  ill 
qaer,  inScot-  Scotlundj  is  capable  of  being  elected,  or  of  sit- 
fied  to  b^eicct-  ting  or  votiHg  as  a  member  of  the  liouse  of 

ed,  or  to  sit  or     -  an'-  •    * 

vote.  commons  (^  ;., 

« 

Sheriffiiand  fiv  the  Statute   21   Geo.  3.  c.  19.  §  \\(b\ 

stewarts-de-  \  !> 

pute,andtiicir  shcriffs-depute,  and  stewarts-depute,  of  the  se- 
dUquaiified  to  veral  shires  and  stewartries,  and  tlleir  substitutes^ 
to  tit  or  vote,   are  rendered  incapable  of  being  elected,  of  of 

sitting  or  voting  as  members  of  the  liousc  of 

Commons. 

(Se€  •t'^  With  respect  to  disqualification  at  the  statute 

law,  by  reason  of  holding  any  new  office ; 

» 

(a)  Before  this  act  pnsscd,  "  and  their  substitutes;   and 

there  were  instances  ot  barons  *^Jor  other    purposes  thtrein 

of  the  exchequer  in  Scotland  "  mtntioncd." 
mitring    in    parliament,    viz. 


tho:^e   ot   baron   Scrope  and  (§  10.   flakes   regulations 

baron  jl/i7/tr.      Sec  1  Doug,  with  respect  to shcrifts-d(pute« 

44<5»  44().  Stewarts-depute,    and    substi- 

(b)  1  ho  stat.  21  Geo.  3.  c.  tutcs    to   sherifts-deputc    and 

IQ.  *'  /in  act  for  the  more  if-  stewarts-deputc.) 

**f€ctual  triM  and  punishment  §  II.  **  And   be  it  further 

**  of  high  treason  f  and  mispri-  **  enacted,    by  the  authority 

*'  sion  of  high  treason,  in  the  *'  aforesaid,    That    no    such 

**  Highlands  of  Scotland ;  and  **  sheriti-depute    or   Stewart* 

*\fnr  ahrogatmg  the  practice  "  depute  shall   be  capable  of 

**  of  takrfg  dou'H  the  evidence  *'  being  elected,  or  of  sitting 

**  in    uritwg  in   certain    cri*  *'  or  voting   as  a  niomber  of 

^^  minal     prosecutions;     and  'Mhe  house  of  commons." 

\*Jbr  niak'utg  some  Jurther  re-  (See  pobt,  i>78,  n.  (a),  for  a 

*^  gulations  relating  Jo  shertfiS'  petition  against  the  return  of 

*'  depute  end  stewarts-depute,  a  member  upou  this  ground.) 


CHAP.  VI.]  FOR    PARLIAMENT.  - 


93( 


Some  questions  have  arisen  touching  offices  in      ^*«*'  ^*» 
Scotland^  under  the  statuteof  6  Ann.  c.  7.  §  25. 

The  case  of  Lanerjcshiref  1775,  where  a  disqua-  Office  of  king*! 
lification  was  contended  for  under  this  statute,  inthccoJIrtof 
against  Mr.  Stuart^  by  reason  of  his  having  the  ScotSid^  "* 
office  of  king's  remembrancer,  in  the  court  of  ft^q'^iSfiw? 
exchequer  in  Scot  land  {a\    has    been  already 
mentioned,   as  having  been  decided  upon  the 
question  of  his    sufficient  resignation  of  the  (s^e^rf^ 

_,  P*o"  •W.y 

office. 


In  the  case  of  North  Berwick^  &c.   1775,  sir  2Doiig.4es. 
Alexander  Giltnour  complained  of  the  return  of  pi^  in  the* 
Mr.  Jl/tfi//^;?^,  upon  the  ground  (inter  alia)  that  ^l^-^icot^ 
he  was  incapable  of  sitting  as  a  member,  by  dSquaiify."^^ 
virtue  of  the  stat.  6  Ann.  c.  7.  §  25,  he  having 
tlie  office  of  clerk  of  the  pipe,  in  the  court  of 
exchequer,  in  Scotland,  which  w^as  alleged  to 
have    been   created    since   the    23th  October, 
1705,  and    to  be  within    the  meaning  of  the 
statute  (b). 


(a)  The  question  of  wlic- 
thcr  this  ofiicc  diaqualidi)^, 
sctms  in  principle  to  lull 
ujthin  that  of  the  following 
case  of  AorM  Btmicky  ^c. 

{b)  There  cxisled  a  court 
oi  exchequer  in  ^Scotland  as 
far  buck  us  any  autht  lUic  his- 
tory ol  ihat  counlr)  goes.  It 
appeared  that  by  an  establisli- 
iiieut  or  .'iCCouJit  of  the  oth- 


ccrs  in  I  he  court  in  1698  (the 
lai(  si  which  was  taken  before 
the  uni()n%  there  were  certain 
clerks,  but  that  among  them 
there  was  not  any  clerk  of  the. 
pipe,  and  what  clerks  there, 
wore  held  their  offices  by  vir*. 
tuc  of  commissions  from  the. 
lord   register.     In   the   com* 
mission  to  one  of  them  he  was 
silled  deputy  to  the  lord  re« 


Sect*  %4* 


OF   DISQUALIFICATIONS         [fART  !• 

It  was  urged  on"  the  part  of  the  petitioner, 
that  this  office  was  both  within  the  letter  and 
the  spirit  of  the  aci:,  and  that  the  office  was 
created  after  the  union^  by  the  statute  6  Ann. 
0. 26.  §  3.  upon  the  new  establishment  of  the 
exchequer  in  Scotland;  that  there  was  no  anar 
logy  between  this  office,  and  that  of  any  of  the 


gister,  dictator  of  the  rolls, 
and  keeper  of  the  property 
roll. 

By  the  treaty  of  union,  all 
the  ordinary  courts  of  justice 
in  Scotland  were  left  witK 
their  former  constitutions  and 
jurisdictions;  but  with  regard 
to  the  exchequer,  there  was 
to  be  a  court  of 'exchequer 
in  Scotland  after  the  union, 
and  the  couit  of  exchequer 
that  then  was,  was  to  rcroain 
tiniila  new  court  of  exchequer 
should  be  settled.  \ 

By  the  stat.  6  Ann.  c.  26. 
a  new  court  of  exchequer  was 
accordinj^ly  settled,  and  there 
were  to  be  therein  certain  of- 
fices, by  §  3.  "  that  is  to  say, 
"  the  oHice  of  quern's  rcmom- 
"  bianccr,  the  office  of  clerk 
*'  of  the  pipt\  and  such  other 
**  offices  then  in  being  in  the 
*'  court  of  exchequer  in  Eng- 
**  landy  or  as  were  then  in  be- 
"  ing  in  Scotland,  relating  to 
**  signatures,  gifts,  and  tu- 
"  tories,  as  the  queen's  ma- 
**  jestv,    &c.     should    think 

«*  lit,"  &'C. 

By  §  21.  the  two  principal 
clerks  in  the  exche(|ucr  in 
Scotland,  and  other  officers  in 


that  court  who  had  grants  of 
their  offices  during  life,  or  of 
inheritance,  were  to  enjoy 
their  offices  according  to  toe 
nature  of  their  gifts,  except  in 
^  far  as  they  were  inconsistent 
with  the  constitution  of  th« 
exchequer,  as  the  same  was 
settled  by  that  act :  in  which 
case,  any  such  person  was  to 
be  provided  in  one  or  other  of 
the  offices  established  by  that 
act  equal  in  value  to  what  {19 
then  enjoyed,  to  hold  for  life, 
or,  in  fee,  or  to  have  some 
other  equivalent  recompcnce 
for  the  loss  of  such  office. 

At  the  time  of  the  union, 
Mr.  Mackenzie  was  one  of  the 
clerks  of  the  exchequer.  When 
the  new  establishment  made 
by  6  Anne,  c.  26, took  place,  a 
new  commission  was  granted 
,  by  the  crown  to  Mr.  Macken^ 
zie,  appointing  him  clerk  of 
the  pipe,  jointly  with  another 
person,  in  which  commission 
he  was  stiled  recordator  magni 
rotuli,  sive  clericus  pipw.  In 
the  subsequent  commissioii 
the  word  **  ingrossator'  was 
substituted  for  "  recordator.** 
The  clerk  of  the  pipe  has 
no  functions  relative  to  the 
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clerks  upon  the  former  establishment,  and  as  a  f^^ 
proof  of  this,  the  circumstance  of  a  new  com- 
mission having  been  granted  to  one  of  the 
former  clerks,  to  enable  him  to  execute  this 
office,  was  adduced,  that  not  having  been  the 
case  in  the  instance  of  another  office  (that  of 
presenter  of  signatures),  which  had  continued 
ynder  the  new  establishment  (a). 


The  committee,  however,  were  of  opinion, 
that  Mr.  Maitland  was  eligible,  notwithstand- 
ing that  he  was  in  possession  of  this  office  at 
the  time  of  his  election. 


In  the  case  of  Fife,  9th  December,  1779,  and  sr  Jonni.  500. 

560  561* 

7th  February,  1780,  the  election  and  return  of  omWofbag- 
major-general  Skene  was  objected  to,  upon  the  Sffo^!!^  ud 
ground   that  he  held  the  office  of   baggage-  th^roiidsin 
master  of  the  forces,  and  inspector  of  the  roads,  qSauSct/ 
in  Scotland,  which,  it  was  alleged,  disqualified 
him,  by  virtue  of  the  statute  6  Ann.  c.  7.  §  25. 

On  the  other  hand,  it  was  contended,  that 


^uty  of  the  court  of  exche- 
quer as  a  court  of  English 
law  ;  the  accounts  which  ps^ss 
through  his  hands  arc  those 
relating  to  the  (Excise,  cus- 
toms, seizures,  land  tax,  and 
salt  tax.  These  accounts  are 
first  enrolled  by  each  of  the 
remembrancers,. and  then  by 
the  clerk  of  the  pipe.     There 


are  not  in  the  office  of  the 
latter  any  records  prior  to  Uie 
union.  The  property  roll  is 
now  kept  by  the  king's  re* 
membrancer.  See  2  Doug. 
423,%/  seq. 

(a)  For  the  arguments  on 
Ihe  part  of  the  sitting  mem- 
ber,  see  2  Doug.  434. 
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Append,  cxvu 
Papists,  aod 
persons  sus- 
pected of 
popervy  re- 
onirea  aod  re* 
ntsiog  to  swear 
and  subscribe 
theybnnate. 
disqualified. 


the  statute  did  uot  attach,  because  they  were 
military  offices,  and  not  new. 

But  the  committee  decided  against  the  elec- 
tion of  general  Skene,  the  novel  creation  (a)  of 
one  of  the  offices  being  notorious  (i). 

It  is  only  further  to  be  observed,  that  the  act 
of  union  declares,  that  none  shall  be  capable  to 
be  elected  but  protcstants,  excluding  all  papists 
or  such  who  being  suspected  of  popery,  and  re- 
quired, refuse  to  swear  and  subscribe  the  ycr- 


(d)  Qvare,  whether  if  a 
new  oftice  under  the  crown 
be  strictly  military,  will  it 
disquality  ?  See  6  Ann.  c.  7* 
4  27.  ante,  177. 

(6)  With  respect  to  dis- 
qualilication  by  reason  of 
bankruptcy : 

Mr./HgA/,l 66, mentions  the 
following  Scots  act,  whereby 
it  appears  ihat  in  Scvtiattd 
there  was  a  disqualification 
by  reason  of  a  protection 
iron)  diligence,  but  in  his  in- 
dex he  quttries  this  disqualifi- 
cation. 

The  Scots  act  of  Will.  3. 
1  pari.  7  scss.  16*^8.  c.  22. 
^*  yict  against  personal  pro- 
^  tecdons:' 

*'  Our  sovereign  lord  the 
*•  king's  nittjesty^  with  advice 
**  and  consent  ot  the  estates 
<*  ol  parliament,  statutes  and 
**  orflains,  That  no  protection 
*•  to  be  ;:^ranted  hercaitcr  shall 

tuke   Ciiect  to   hinder   any 


4« 


•*  creditor  from  using  personal 

**  diligence  against  the  debitor, 
*'  where  the  creditor  was  not 
"  cited  upon  iifteen  days,  to 
"give  in  objections  why  the 
**  protection  should  not  pass-; 
**  and  V  here  creditors  are 
"  cited  to  the  granting  of  pro- 
'*  tections,  that  their  names 
'*  and  dcsigitatiuns  be  pur* 
'*  ticularly.  bet  down  in  the 
**  protection.  It  is  like* 
**  wibc  statute  and  ordain- 
"  ed,  'J  hat  all  |.rotections  to 
**  be  granted  in  parliament, 
"  bhall  bear  to  be  granted  by 
**  the  king,  \\ilh  advice  and 
'*  ecjiiheut  ol  I  he  eblates  «)f 
"  pat liunuiit,  otherwise  to  be 
void  and  null,  bui  prejudice 
to  the  lords  ot  jjis  nuijesty's 
eouiKil,  ieijsion.  and  ex- 
ehe<juer,  and  the  commis- 
siunersol  justiciary, to  grant 
prclection>^  eonlonn  to  the 
power  ri>erv(d  to  iheni 
by  tliC  act  of  parlianunt, 
iO^ly  a^iiij:«t  pvrsoual  ;  ro- 


te 

« 

u 
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miiid  contained  in  the  third  «cf  made  in  the     ■^Jt 
eighth  &ml  ninth  sessions  of  king  William's  paN 
liatnent,  iiititnled,  "  An  act  for  preventing  the 
grcr«rth  of  popCry  («);'* 


WITH  respect  to  the  ms^X^y^  reUtingtCf 
Ireland  connect^  with  the  pres^qt  subj,cc^  j;^ 
currence  ndust  he  h^d  to  the  rules;  of  \^yf  stated  * 
in.  die  preceding  chapter ;  namely,  tU^\,  all  the  (SccMff^ioo.) 
disabilities,  both  for  the  parliaments  of  Great 
Britain  and  of  Ir island^  previous  U^.  (he  uniolij 
by  virtue  of  the  statute  41  Geo.  3.  c.  52.  ^  1 
atid'Sj  epi>r0  for  the  parliament  oif  tl^€;  united  ^  ^ 

kingdom,  in  respect  of  places  in  that  part  of 


44 


i€ctions\j  and  in  the  terms  .required  to  be  taken  by  nwro- 

thereof    allenarly.     Likea^  bers  on  talking  tiieit*  seats.'    It 

**  his  majesty^  with  advice  and  should.ieero  that  A  candidate 

**  consent  atorc'said>  statutes  who  is  present  may  be  requir* 

•*  and  ordains,  1  hat  hereafter  ed  to  Swear  and  subscribe  the 

'^  no  person  during  the  cur-r  ybrmv/zf  at  thedoclion;  iibi*ra 

*•  rcncy  of,    and    till   he   re-  he  is  not  present,  and  it  is  in** 

**  nouncc   the  benetit  of  his  tended  to  call  upon  him  so  to 

^  protection,  shall  be  capable  do,  it  might  be  proper  (no  pre* 

'"  to  choose,  or  bo  chosen,  a  cisc  course  being  paii>t«id  out) 

**•  member  of  ps^rliament.".  to  give  notice,  as  in  the  case. 

(<z)  Sec  this  Jomiuta  in  the  of  questioning  a  pctiticmer's 

App.  cxvi.  (n.*)       Sec    also  qualification.     See  aft/e»  50. 
OA/r,  chap,  iii;  as  to  the  oaths 

\ 

i  Tbe  act  alloded  to  is  one  restrictive  of  the  pfaictic«  of  grantiog 
protections. 


SM  OF  i>xMUALiriCAnovs      [wAuru, 

^^^  ^^  united  kingdom,  wherein  such  disabilitj 
previously  attached ;  and  further .  that,  by  the 
efiFcjct  of  §  3,  of  the  same  act,  persons  disabled 
by  the  acts  of  the  parliament  of  either  Great 
Britain  or  Ireland^  are  disqualified  to  be  elected 
for  places  in  both. 

There  are  many  statutes  of  the  parliament  of 
Ireland  (a),  which  it  will  be  material  to  notice ; 
and  also  some  statutes  which  have  passed  since 
die  uniottj  relative  to,  or  so  connected  vnth  /r€-> 
idnd^  as  to  make  this  the  proper  plaice  for  intro* 
ducing  them  (b) ;  in  doing  which,  the  subject 
will  be  pursued  in  the  same  order  in  which  it 
bits  been  taken  in  the  preceding  sections^ 

« 

if^mni^  With  respect  U>  disqualification  by  reason  of 

MCt*  S«) 

mmority : 

Jpp.ct^xsiXfU  The  Irish  statute  35  Geo.  3.  c.  29.  §  8 1,  enact* 
ti^y!m^  age  ^  ^^^  ^^  pcrson  thereafter  should  be  capable 
'***^^'***^^     of  being  elected,  who  was  not  of  the  age  o^ 

one*and-twciTty  years ;    and   that  if  any  such 

(a)  As  to  the  evidence  of  to  the*  sections  upon  Scoilani 
tht  IrM  statutes,  sec  Appen*  or  Ireland,  or  to  those  parts 
dixy^cci.  n.(a)..  of  a  chapter  uhicb  arc  gcue- 

(b)  It  will  sometimes  hap->  ral ;  for  which  reason  it  will 
pen,iD  the  course  of  this  work,  be  better,  upon  invcstigat- 
that,  from  the  nature  of  a  par-  ing  any  subject,  to  refer  to 
ticular.  .subject,  it  h  very  the  corresponding  matter  of 
doubtful  whether  the  matter  the  same  chapter,  for  £//^/ffm/» 
would  most  •  properly  belong  Scotlandy  and  Ireland, 
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minor  thereafter  chosen,  should  presume,  to  sit     Sece.  15. 
or  vote  in  parliament,  he  should  incur  such  pe*  Penalty  ob    • 
nalties  and  forfeitures  as  if  he  had  presumed  so  pn^JS^^ 
to  do,  without  being  chosen  or  returned.  wt  or  vote. 

The  Irish  statute  37  Geo.  3.   c.  47.  §  20,  Ap.  ecxcTiii. 
enacted,  that  the  election  of  every  such  person  minoVvpid^ 
should  be  deemed  null  and  void,  and  that  if  it 
should  be  determined  by  any  committee,  who  On  determina. 
should  try  any  petition  against  any  such  elec-  mittee  t|wt  tht 
tion  or  return,  that  such  person  was  under  the  was  a  minor  at 
age  of  twenty-one  years  on  the  day  of  such  etectiCn,^ 
etection,  a  new  writ  should    forthwith   issue  ^  ^  ^  "•^ 
for  thfe'  election    of    another    person    in    hit 
place  (a). 

With  respect  to  disqualification  by  reason  of  (See«rf^ 
bnbery  or  treatmg  : 

The   law   relating   to  elections  in  Ireland^  ' 

corresponds  with  that  which  has  been  already  (See«f#, 
Stated  as  ^plicable  to  Lngland, 

•     '        ■  *  .  ■ 

.  |(a)  Tke  effect  of  the  terms  removed  ;  the  question*  wpuld 

of  this    clause  is   somewhat  be,  whether  the  statute  idirect* 

^ubtfol.  with  respcx*t  >to-  tho  iiig  the  election  of  an9tJker 

case  of  a  perj^on   who    was  person  in  his  place ^    woulf 

a  minor  at  the  thne  ot  tKe  have  the  effect  of  disqaalifyiiig 

dection^ubsequentiy  avoided,  him  upon  that  vacancy.  Quctre 

<b^  lyrcomei  of  ^e' before  the  bo^  far  ..this  .  provision  /may 

tec(Mid  .election  \  the  objec«  be  considfered.  a9  sup^r^^ded 

lien- t^^bis  cepaciiy^ff  ih^nv  l^vheubionf     v     r.-^J  ; '• 


•    '-  -4 
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9<ct.  15.  The  enactments  of  the  Iri^h  statute  3$ 
iijif . coJix.  3.  c.  89*-  §  19y  are  nearly  similar  to.  those 
(^•"^•ist  of  the  statute  7  Will  3.  c.  4,  before  mentioned, 
TreaHof,  or  forbidding  the  same  acts  to  be  done,  iu  order 
ades,  ut.  in  to  be  elected,  or  for  bemg  elected ;  with  the 
eiecte<i«  or  far  addition  of  a  prohibition  to  give  cockades,  rib- 
for%dai: lod  bands,  or  any  other  mark  of  distinction  for  the 
^di^^uif  '  same  purpose ;  and  persons  offending  are  in  like 
^^^*  manner  disabled  and  incapacitated. 

e«M«i^  w.)     The  Stat  49  Geo.  3.  c.  1 18.  applies  to  elections 

in  Ireland. 

With  respect  to  disqualification  at  the  sta« 
tute  law,  by  reason  of  holding  certain  offices : 

r 

It  ispropier,  in  the  first  place,  to  notice  how 
the  law  stands  with  respect  to  vacating  a  seat  by 
'  acceptance  of  offices  of  profit  in  Ireland. 

A^.  ccxxxii.       The  provisions  of  the  Irish  statute,  33  Geo.  3* 

C.  41.  §  4,  5,  and  8,  substantially  corresponded 

(Sccoiife,  i7tf,  with  the  provisions  of  6  Ann.  c.  7.  §  26  and  28, 

with  a  similar  exception  in  favour  6f  officers  of 
the  army  and  navy ;  and  in  the  latter  clause  of 
the  Irish  act,  there  was  also  an  exception  in  fa- 
vour of  officers  of  the  militia,  and  of  persons 
having  offices  for  life,  or  during  good  behaviouK 

v.cccxxxTi. ,    And  upon  the  union  with  Ireland^  the  statute 
pUnff^ffi^Vs  4i  Geo.  3.  C.52,  by  §9»  provided  th^t  if  v^y 

profit  ianM* 
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member  of  the  house  should  accept  of  any  office      ^•^  i^ 
of  profit,  immediately  and  directly   from  the  diateiyfrom 
crown,  or  by  the  nomination  or  appointment,  b^^i^JI^Sj.*' 
or  by  any  appointment  subject  to  the  approba-  SJ,"i*"JJjJ.** 
lion  of  the  lord /lieutenant,  lord   deputy,  lord  tionofUiekrt 
justices,  or  other  chief  governor  of  Ireland^  his  Tacate their 
se&t  should  be  vacated;  but  such  person  (unless  pftbtetobci^ 
incapacitated)  is  capable  of  heing  re-elected.       •*•«•«<*• 

By  way  of  exception  to  this  provision: — By  i^w>.  ecdnacit 
the  47  Geo.   3.   Sess.   2.   c.  20.  §  3.  the  ap-  oF^t^tSm 
pointment  of  the  chancellor  of  the  exchequer  of  faSJiSdi 
Ireland^  to  be  a  lord  of  the  treasury  in  England^  l**'*  b*B  *^ 
without  salary,  is  not  to  make  void  his  election.     ^"""^  wit^mi 

•^  salftTj,  Bolto^- 

TMstehitiett. 

Neither,  by  the.  49  Geo.  3.  c.  120.  §  34,  SJ^SSiSti! 
does  the  accepting  a  commission  in  the  militia  wlh^iiSSi^ 
of  Ireland  vacate  a  seat  in  parliament.  noitoTaeM*. 

And  by  the  54  Geo.  3.  c  l6.  §  1.  reciting  App.  ceezerU. 
the  41   Geo.  3.  c.  52.  §  9*  and  that  persons  iD/i^eeTof 
being  members  of  the  house  of  commons,  and  ^JjliVntSi^i 
holding,  or  having  holden,  offices  of  profit  by  fJil^^T*'* 
the  nomination  or  appointment,  or  by  appoint-  tenant, &e. »p^ 
ment  subject  to  the  approbation  of  the  lord  ueu-,  ootto  tac«te. 
tenant,  lord  deputy,  lord  justices,  or  other  ci)ief 
governor  of  Ireland^    may  have  remained   or 
continued  in,  or  may  remain  or  continue  in,  or 
may  have  been,  or  may  be  nominated  or  re- 
api)ointed  by  the  successor  or  successors  of  the 
lord  lieutenant,  &c.  by  whom  they  were  ap* 
pointed  or  approved,  to  hold  or  to  continiie  to  hot^ 
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fi^-^      guch  offices,  and  the  possibility  of  doubts  whether 

the  seat  of  such  persons  shall  thereupon  beoome 

vacant  or  not.  declares  that  it  shall  not;  the 

operation  of  the  act  being  confined  by  \  %  to 

jtpp,9»t.       persons  continuing  and  remaining  in  office  at 


•9aftk«i«v^ 


•Mil  Ml  to  «•  the  decease,  removal,  or  absence  of  the  lord 

lieutenant,  &c.  nominating,  appointing,  or  ap* 
proving,  or  re-appointing  or  continuing  them. 

As  to  the  offices  in,  or  connected  (a)  with  Ir^ 
landt  which  do  or  do  not  disqualify^  by  virtue  of 
the  several  statutes  (b)  : 

By  the  English  stat.  15  Geo.  3.  c.  22.  §  1(c),  the 
liiii«iuid,  commissioners  of  the  revenue  in  Ireland ,  and- their 
P^iim  w  deputies  or  clerks,  are  incapable  of  being  elected, 
$2wt.  f  or  of  sitting  or  voting  in  the  house  of  commons. 

««tiMi,or  lo 
•itMdTOle. 

jpp.oexia.  By  the  Irish  stat.  33  Geo.  3.  c.  34.  §  21  {d^ 
^SJudbyTlord  ^'^^  architect  appointed  by  the  lord  lieutenant  to 
™JJ^^^  superintend  the  execution  of  all  public  works, 
pnbUe  works  under  the  direction  of  the  commissioners  of  the 
frmki  titunff  or  board  of  works,  is  declared  to  be  incapable  of 
^'*^'  sitting  and  voting  in  parliament. 

(a)  See  new  writs  ordered  the  olfice8,  which  disqualify 
in  the  EnglUk  house  of  com-  by  particular  statutes,  migM 
mons,  22a  Not.  \6o6,  in  the  have  come  within  the  opera- 
room  of  sir  Humphrey  Winch ^  tionof  the  general  rules  about 
appointed  lord  chief  baron  of  to  be  stated,  of  the  Irish  stat. 
Ireland^  upon  the  authority  33  Geo.  3.  c.  41.  §  1,  or  of  that 
of  the  case  of  sir  James  Lee^  of  the  unitt*d  kingdom,  41 
upon  his  advancement  to  the  Geo.  3.  c  52.  §  5,  post,  247 • 
chief  justiceship  of  Ireland,  250. 

—Also  in   the  room  of  sir        (c)  For  this  stat.  see  asUe, 

OHver  St,  John^  master  of  the  1789  I79. 
ordnance     in     Ireland.      1         {d)   See  note   upon  this 

Journ.  323  •  statute,  poi^y  247* 

(fi)  Possibly  also  many  of 


^HAP.  VI.]  FOR   PARLIAMENT.  S41 

By  the  Irish  statute  33  G.  3.  c.  41.  §  1.  (a),  no     ^^'  »«• 
surveyor-general  in  the  revenue,  nor  any  col-  App.  ccxxxi. 

1  .1  •         "I    1         1  Surveyors  gc- 

lector  in  the  revenue^  appointed  by  the  com-  nerai  fn  the  re- 
missioners  of  the  customs  or  excise^  except  the  ton  appointed 
collectors  of  the  customs  and  excise^  in  the  port  Btomm!^eu»^ 
of  Dublin,  and  in  the  county  of,  and  city  of  ^Scept 

7i«#A/««*  •  the  collector* 

dJUDnn  ,  of  customs  mod 

excise  in  the 

Nor  any  of  the  secretaries,  and^ity'of^* 

DobUn; 

To  the  commissioners  of  customs ;  accretanes,  to 

the  comiDis- 
m^  *x^  •  sioners  of  cus- 

To  the  excise ;  toms, 

to  tlie  excise, 

To  the  commissioners  of  accounts ;  to  comaission* 

osofaccomtSy 

To  the  commissioners  of  the  barracks ;  to  commission- 

enofbtmcksy 

To  the  post-office :  to  the  post^ 

^  '  office, 

Or  to  the  board  of  ordnance ;  or  ordnance; 

Nor  the  pajrmaster  of  bounties  on  corn  com-  the  paymaster 

m  t  o^  bounties  on 

ing  coastwise  to  the  city  of  Dublin  ;  com,&c. 

18  capable  of  being  elected,   or  of  sitting  or  disqualified  to . 
voting  as  a  member  of  the  house  of  com-  to  5m^1>tS* 
mons. 

And,  by  §  9,  if  any  person  by  that  act  dis-  App.  ccxxxiii. 
abled,  or  declared  incapable  of  sitting  or  voting  ^rson^qua- 
,  in  the  house  of  commons,  should  nevertheless  IfCvoW^ 
be  returned  as  a  member,  his  election  and  re- 
turn were  to  be  void  ;  and  any  such  person  pre-  penaityonsach 
suming  to  sit  or  vote  as  a  member,  incurred  a  SS?hi"tS'?it 

or  fote, 

(a)  See  a  note  upon  thb  statute,  post^247. 

R 
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f!l*Li*;     penalty  of  ^500,  to  any  person  suing  for  the 
saniei  in  manner  therein  directed  (a). 


ilmi.eclxxzTit« 
No  member  of 
the  iMMe  of 
commontto 
hold  the  office 
of  a  barrister 
aaftUtanttothe 
^urtofqaar* 
teriesaaoM 
tluring  the 
time  Uiat  he  is 
a  member. 


By  the  Lnsh  statute  36  Geo.  3.  c.  25.  (i),  em- 
powering the  appointment  of  barristers  as  as- 
sistants to  the  justices  at  the  different  sessions  of 
the  peace  (except  those  for  Dublin)^  it  was  pro- 
vided, by  §  3,  that  no  member  of  the  house  of* 
commons  should,  during  the  time  of  his  being 
such  member,  be  capable  of  holding  tlie  office 
of  such  assistant  barrister. 


QiMMv  whether  It  should  sccm,  howcvcr,  that,  according  to 
disquaUfied  to  somc  aualogous  cases  before  adverted  to^  a  per- 
(H9ifi^t€.  166.   son  having^  such  office  would  not  be  disqualified 

173  188  ^ 

\     '^        to  be  elected,  although  he  could  not  continue  in 
such  office,  and  also  in  the  house  of  conmions. 


App.  CCCT. 

ProTiston  up- 
on the  union 
with  Irehuid 
withreipect  to 
persons  naving 
offices  under 
the  crown, 
sitting  in  par* 
liament. 


Number  of 
•ucb  perMiiii 
how  at  fint 
limited. 


Upon  the  union  with  Irelandy  it  was  agreed 
by  the  fourdi  article  of  such  union,  as  ratified  by 
the  statute  39  &  40  Geo.  3.  c.  67.  §  1.*  art.  4,  that 
until  an  act  should  have  passed  in  the  parlia* 
ment  of  the  united  kingdom,  providing  in  what 
cases  persons  holding  offices  or  places  of  profit 
under  the  crown  in  Irelandy  should  be  incapable 
of  being  members,  the  number  of  such  persons 


(a)  Altheugh  the  disquali- 
fications by  the  above  statute 
seem  to  be  iu  force  by  virtue 
of  the  Stat.  41  Geo.  3.  c.  52, 
yet  it  would  be  very  question- 
able, whether  this  statute  can 
be  considered  to  be  in  force 
for  the  purposes  of  penalties, 
the  41  Geo.  3.  being  silent 


thereupon,  and  the  union  hav« 
ing  superseded  the  Irish  house 
of  commons,  in  respect  of 
which  the  penalties  applied. 

(6)  Sec  the  note  upon  the 
Irish  Stat.  33  Geo.  3.  c.  41 » 
and  apply  it  to  the  above  sta^ 
tute,  posty  247. 
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who  should  be  capable  of  sitting  in  the  house  Sect.  is. 
of  commons  of  the  united  kingdom,  should  be 
limited  to  twenty ;  and  if  a  greater  number 
should  be  returned,  either  the  seats  or  offices  of 
such  as  had  last  accepted  their  offices,  should 
be  vacated  at  their  option,  so  as  to  reduce  the 
number  of  members  holding  such  offices  to 
twenty ;  and  no  person  holding  any  such  office 
or  place,  was  to  be  capable  of  being  elected,  or 
of  sitting  in  the  house,  while  there  should  be 
twenty  such  persons  sitting  in  the  house. 

Tlie  Stat  41  Geo.  5.  c.  52,  after  reciting,  in  App.  cecni» 
§  I,  the  act  of  union,  and  the  expediency  of  fully 
declaring  in  what  cases  persons  are  and  shall 
be  disabled  from,  or  incapable  of,  sitting  and 
voting  in  the  house  of  commons  of  the  united 
kingdom^  and  enacting,  by  §  2  and  3,   as  has  (i4irf#,ioo.  }35, 
been  before  stated;  by  §4,  recites  the  above  Office* or 
provision  of  the  act  of  union,   and  enacts,  that  frei^disqua^ 
no  person,  by  himself,  or  his  deputy,   or  any  »0Mtaiving*by 
other  in  trust  for  him,  or  for  his  benefit,  taking,  by^tl&c!*' 
holding,  enjoying,  or  executing,  or  continuing  ^toilt^^**'' 
to  hold  or  execute,  any  of  the  offices,  employ- 
ments, or  places   of  profit,    thereinafter  men- 
tioned, in,  or  for  Ireland^  shall   be  capable  of 
being  elected,  or  of  sitting  or  voting  as  a  mem- 
ber of  the  house  of  commons.  • 

The  offices  mentioned  are  those  of, 

.     ,  viz.  conimi^ 

Commissioner,  of  customs :  wonen  of  tas- 

'  '  toms, 

r2 


244  OF   DISQUALIFICATIONS         [PART  I. 

Sect  15.  Of  excise ; 

^«  *>™«  coi^  Of  person3  concerned,  directly  or  indirectly^ 
>ni?>con^iiig,  in  the  farming,  collecting,  or  managing,  any  of 
duUes,  See.  the  suHis  of  Hioney,  duties,  or  other  aids  thereto- 
belted,  to  fore  granted,  or  which  should  thereafter  bQ 
anyactof  puw  granted  by  any  act  of  parliament  to  the  crown, 
(e^t  com-    (except  the  commissioners  of  the  treasury  and 

miatioiien  of      .i     •  .        v 

treasury,  and    their  Secretary) ; 

their  secre^. 
tary); 

commissionen      Of   Commissioner  for   determining  appeals. 

of  appeals  con-  ,  • 

cemiiigtbedu.  conccming  the  said  duties  of  customs,  excise, 

ties  of  Gostoms,  ,  .  •  * 

excise,  and  or  stamps,  or  for  controuling  or  auditing  the 
ditonofthe"'  accouut  of  the  said  duties  (except  the  auditor* 
(except  the  an-  general  of  the  exchequer) ; 

ditorofthe 
exchequer); 

commissioners       Qf  Commissioner  of  imprest  accounts: 

of  imprest  ao«  ^  ' 

counts, 

army  agents,        Of  agent  for  3,  regiment ; 
depnUes  or  Of  deputies  or  clerks, 

cleAs,  '^  ' 

in  th^  treasury.      III  the  officfe  of  lord  high  treasurer,  or  the 

(except  the  se-  Commissioners  of  the  treasury  (except  die  secre- 
c«tory);         ^^  ^^  ^^  trcasury) ; 

in  the  offices  of     In  the  officQ  of  the  auditor  of  the  receipt  of 

the  auditor,  *^ 

the  exchequer ; 
teller,  j^  the  officc  of  the  teller  of  the  exchequer ; 

orcbanceiior,        In  the  officc  of  the  chanccllor  of  the  ex- 

oftheexche- 

q»«"-%  chequer  (except  the  secretary  of  the  chancellor 

(except  his  2  UN 

iifcrctary) ;      of  the  cxchcquer) ; 
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In  the  office  of  the  commissioners  of  stamps.       s^*  is* 
In  the  office  of  the  commissioners  of  appeals.  *fo2wof '"**' 

■tsiDpt,  or  sf 

AppMllk 

By  §  6,  of  the  act,  the  election  and  return  of  ^fpp.  eeouaw. 
persons  thereby  declared  to  be  disabfed  from  or  pefiou  Mdcv 
rendered  incapable  of  sitting  or  voting  in  the  J^d^*^***' 
liouse  of  commons,  is  declared  void  ;  and  every  peniUj  m 
such  person  presuming  to  sit  or  vote  as  a  mem-  p'J^JJIIJJ^i 
ber,  is  made  liable  to  the  pains,  penalties,  and  "**®"*^ 
forfeitures,  inflicted  or  imposed  by  the  several 
acts  of  parliament  theretofore  passed  in  Great 
Britain  or  Ireland^  for  disabling  or  incapacitat- 
ing persons  from  sitting  in  the  respective  parlia- 
ments.—And  if  the  disability  or  incapacity  be,  AddiUoii»\p«. 
by  the  having,  holding,  or  accepting,  any  office,  SJjJbiuJ'/SJ 
employment,  or  place  of  profit,  in  that  act  enu-  f"|^^'^ 
merated  and  particularized,  then  and  in  such 
case,  such  person  so  sitting  or  voting  is  liable 
to  a  penalty  of  ^500,  for  every  day  in  which  he 
shall  so  sit  or  vote,  to  be  recovered  as  therein 
directed. 

The  eeneral  operation  of  the  act,  is  in  some  App.  cocmxtI. 
degree  restricted  by  §  8,  which  contains  a  proviso  tend  to  per. 
that  it  is  not' to  extend  to  persons  appointed  oSce  for  life, 
to  offices  for  life,  or  during  good  behaviour ;  but  b^ha"?«""cx. 
the  commissioners  of  imprest  accounts,  and  all  rione«'o?im. 
persons  concerned  in  the  maujaging,  collecting,  SS^J^^""* 
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^J^'     or  fanning^  the  duties  granted,  or  to  be  granted 
i«    to  the  crown,  are  at  the  same  time  enacted  to  be 


tietifiBMto  within  it. 

4p.ceoiBQnriL      The  stat*  48  Geo.  5.  c.  140,  which,  by  §  4» 

IMvl^bnttl  Ins*  »■       ir     •» 

ticM  of  »»iiee  5,  6,  authorizes  the  appointment  of  18  diyisional 
Mfli;ree8if«r,  justices  of  the  poHce,  within  the  district  of 
MHiif^iMte  Dublin  metropolis,  and  a  receiver  of  the  public 
poUoewia.  offices  thcre^  enacts^  by  §  14,  that  such  justices 
^^J^SUf *•  ****■  and  receiver,  and  all  other  persons  holding  any 

office  in,  or  under  the  said  police  establishment^ 
shall  be  incapable  of  being  chosen  members  of, 
or  of  sitting  in  tUe  house  of  commons  during 
(■••ii«M.t6io  such  time  8^9  they  shaU  h^^  There  * 

are  some  other  p^ces  specifically  declared  tp 
.disqualify  -^  but  as  the  language  of  the  legisla- 
ture is,  that  of  a  declaration  that  they  are  nezv, 
they  will  be  mentioned  hereafter. 

(ScemM^isa.)      Anaiogou$»  to  the  restriction  menitioned  tp 

have  been  introduced  into  the  acts  aiithoriziag 
certain  official  appointments  in  England^  is  that 
jg^T.  of  the  Iris^  stat.  2^  Geo.  3.  c.  61.  (a),  which, 
wiMiritfi  in  empow^ering  the  directors  therein  (for  the 
okSi.forim-  improyennent  of  the  city  of  l>ubUn,  &c.),  with 
S^Smmo  bo    consent  of  tl^  Iprd  lieutenant,  to  remove  the 


•pjNtoad^^  .conimissipnerp    under    that    act,     authorizes 

.(a)  See  note  (o),  p.  247,  ^^  apply  tbe  observation  here. 
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the  appointment  of  persons  not  being  members      ,2^!^^' 
of  parliament  to  succeed  to  the  vacancies.  bewof  paHia- 

^  tnent,  in  the 

room  of  per* 
.  -Ill  '^"^  removed. 

Under  which  circumstances,  it  should  seem,  qumn  wiMtber 
as  before  stated,  that  such  persons  when  ap-  disqim^l^Q 
pointed,  would  not  be  disqualified  to  be  elected,  ^^t?^*^  **' 
or  to  sit  in  parliament 

With  respect  to  disqualification  by  reason  of  (See  mi^, 
holding  any  new  office : 

Analogous  to  the  before  mentioned  provision 
of  the  statute  6  Ann.  c.  7.  §  25,  is  that  which  (-^»*«^  i^5.) 
was  enacted  by  the  Irish  statute  S3  Geo.  3.  Afp.  ccxxxL 
c.  41.  §  1.  (d)j  by  which  no  person  having,  in  his  by  themfeWo? 

^i_  n  ^f  by  trust,  oft 

own  name,  or  in  the  name  of  any  person  or  ficetorpUcei 


(a)  It  at  first  appears  some- 
vrbat  questionable  whether  the 
Irish  statute  33  Geo.  3.  c. 
41*  is  not  virtually  re* 
pealed  by  the  act  of  union, 
and  the  41  Geo.  3.  c.  52; 
but  upon  a  nearer  considera- 
tion, it  seems  still  to  be  in 
force. 

Before  the  union,  there  were 
6cvx;ral  offices  which  disquali- 
£ed  under  various  Irish  sta- 
tutes. 

llie  act  of  union,  by  article 
4,  (App.  cccv.)  provided  that, 
until  an  act  should  have 
passed  in  the  parliament  of 
the  united  kingdom,  provid- 
ing in  what  cases  persons 
bolding  offices  or  places  of 


profit  under  the  crown  in  Ire^ 
land,  should  be  incapable  of 
being  members  of  the  parlia- 
ment of  the  united  kingdom, 
no  greater  number  of  mem- 
bers than  twenty  holding  such 
offices  or  j^aces  should  be 
capable  of  sitting. 

During  the  operation  of 
that  provision,  twenty  persons 
only  having  offices  under  the 
crown  could  sit,  but  there  b 
no  ground  £or  arguing  that 
persons  who  held  disqualify-* 
ing  offices  could  compose  any 
ot  that  number ;  on  the  con- 
trary,the  quota  for  Ireland  be- 
ing furnished  from  among  those 
who  were  already  members  of 
the   Irish    parliament,    they 
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^^^J^     persons  in  trust  for  him,  or  for  his  benefit,  any 
of  profit  ere.    office  or  place  of  profit  under  the  crown,  ere* 

ated  since  ,  i  .  /•  t  .  /- 

lathAngost,  ated  or  erected  at  any  time  after  the  passmg  of 
fiedAomWfog  that  act  (1 6th  of  August,  1793))  ^^  capable  of 
ting,  or  Toting.  being  elected,   or  of  sitting  and  voting  as  a 

member  of  the  house  of  commons ;  that  statute 
at  the  same  time,  by  §  6,  forbidding  the  ap-. 
pointment  of  any  greater  number  of  commis* 
sioners  for  the  execution  of  any  office,  than  had 
been  employed  in  the  execution  thereof  at 
some  time  before  the  first  day  of  that  parlia- 
ment («). 

App.  ccipqah  •  By  §  2.  of  the  same  act,  any  office  under  tlie 
the  crown  abo«  crown,  which  had  been  abolished  or  disused  for 

lished.  or  dis-       .  /*  /»  i     /•  i  •  /% 

used  for  five  the  spacc  of  five  years  before  the  passmg  of 
u^j^mt,    the  act  (l6th  of  August,  1793),  and  which  should 

could  not  be  disqualified,  having  adverted  to  the  33  Gcou 
otherwise  they  could  not  have  3.  c.  41. /mil  statute,  in  Ic- 
sat  there.  gislating  as  to  new  creatcii 
The  statute  41  Geo.  3.  c.  offices,  without  saying  any 
52.  by  §  4.  (App.  cccxxxi)  thing  as  to  its  repeal*  affords 
recites  the  above  provision  in  the  strongest  inference  for 
the  act  of  union,  and  then  considering  that  act  in  force, 
proceeds  to  enact,  that  cer-  *  and  the  more  so  as  although 
tain  persons  should  be  dis-  possibly  some  one  or  two  of* 
qualified.  From  the  language  hccs  might  be  reached  by  ei- 
of  the  act,  it  should  seem,  at  ther  act,  they  generally  apply 
first  sight,  that  this  would  be  to  different  offices, 
a  general  declaration  of  the  (a)  The  writs  were  return- 
law  as  to  disqualification  by  able  20th  May,  1 790,  and  the 
ofHce  in  Ireland;  but  the  parliament  was  prorogued  till 
same  statute,  by  §  3.  having  2d  July  following,  when  it 
confirmed  all  Irish  statutory  met  for  business.  14  Irish 
disqualifications,  and  by  $  S.  Joum.  5*  9« 


CHAP.  VI.]  FOR   PARLIAMENT.  2419 

be  re-established ;  or  if  any  additional  salary,      ^^^^ 


exceeding  one  hundred    pounds   per  annuniy  i7^«»dre* 
should,  after  the  same  period,  be  added  to  the  orwihereiBiip- 

.  wardiof  tOoL 

salary  of  any  office ;  or  if  a  salary  of  one  hun-  v^  mtnwm 
dred  pounds  per  annum  should  be  granted  to  the  same  tine, 
any  office  to  which  no  salary  was  then  granted,  salary,  or 
every  such  office  is  to  be  deemed  a  new  office,  ui^^"  ooT^ 


^yithin  the  intent  and  meaning  of  the  act  {a).      . ^S^Sdbe 

£SBfeedf  there 
LvingthfiB 

By  §  3.  of  the  same  act,  if  the  office  of  high  J^ "£  dJ^* 
treasurer  oi  Irelemd  should  be  granted  to' com-  ^^^Mom. 
missioners  (which,  by  §  7.  his  majesty  was  em-  ^f^i^^j***"^ 
porwered  to  do),  such  commissioners  are  not  dis^  jf  ^"^^i^cL** 
qualified. 

V 

It  was  provided  by  §  8.  that  the  act  should  -?w»-  ccxnciii. 

^  1  Actnot  tocii- 

jiot  extepd,    nor  be   construed  so  to  do,    to  tend  to  mem- 

bcrs  of  the 

any  member  of  the  house  of  commons,  being  iwow  of  com- 

/Y*  /.  ^1  .,•  •  1       rooiw  being  oA 

an  officer  or  the  army,  mnitia,  or  navy,  who  ficew  in  the 

,        ,,  .  "  ^,  .     .  army,  miJitia, 

should  receive  any,  new  or  other  commission,  or  oriiav^,iind 

.  •      .1  ,•      1  receiving anv 

warrant  ii>  tlie  army  or  navy  respectively.  new  or  other 

commissions  of 
warrants. 

.Neither,  by  the  same  clause,  was  it  to  extend  ^^"^;**T?i 

'^  ,  .  offices  for  life, 

to  any  person  having  or  accepting  an  office  for  2!^'"*  ^^^ 
life,  or  during  good  behaviour  (6).  disqaaiiiied. 

(a)  For  penalty  on  persons  ^.41.  contained  several  pro* 

disqualified    under    the    act,  visions,  calculated  to  give  tbc 

presuming  to  vote,  see  antc»  fullosteffect  to  that  law,  there 

124 1 ,  and  App.  ccxxxi v.  was  not  only  a  clause  (§  6.) 

{b)  The  Irish  act  33  Geo.  vbich  corresponded  with  that 
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^^^         Tlic  provision  of  the  stat  33  Geo.  3.  c-  41. 
iipp.  cczxxii.    ^  1,  applies  only  to  new  offices  under  the  crown ; 

Persons  haT-       '  ^'^         ..     '^  .  .  .  ,  /*• 

ing,  by  them*  a  Corresponding  provision  with  respect  to  omces, 
trust,  oftcei  ia  whcrcof  the  appointment  is  either  in  the  lord 

tlie appoint*       -.  t*      .    .      t*  i     ^• 

inentoftiie  hcutenant,  or  subject  to  his  approbation,  was 
(&c.orbyai^'  made  by  the  stat.  41  Geo.  3.  c.  52.  §  5.  where- 
j^cTtohu^  by  no  person  having  in  his  own  name,  or  in  the 
?J»tted  rinee  name  of  any  person  or  persons  in  trust  for  him, 
i793j^disqiinii.  ^^  j^jg  benefit,  any  office  or  place  of  profit,  from 

tiTo^ote.**^    or  by  the  nomination  or  appointment,  or  by  any 

appointment  subject  to  the  approbation  of  the 
lord  lieutenant,  lord  deputy,  lords  justices,  or 
other  chief  governor  of  Ireland^  created  or 
erected  after  the  passing  of  the  Irish  act  33 
Geo.  3.C.  41.  (I6th  of  August,  1793),  is  capable 
of  being  elected,  or  of  sitting  or  voting  as  a 
jnember  of  the  house  of  commons  j  and  by  §  6. 
the  election  of  such  person  is  altogether  void. 


in  the  6  Ann.  c.  7.  §  27.  (sec 
fl»/r,  177)  whereby  no  addi- 
tional commissioners  were  to 
be  appointed ;  but  by  §  10.  no 
person  to  be  appointed  to  any 
civil  office,  or  place  of  profit 
under  the  crown,  the  salary  or 
perquisites  of  which  amounted 
to  £200  a  year,  to  be  there- 
after created,  was  to  be  per- 
mitted to  execute  the  duties, 
or  to  receive  the  salary  or  pro- 
fits of  such  office,  until  he  had 
t^cn  the  oath  In  the  act  that 


he  had  not  accepted  it,  and 
would  not  hold  it,  for  the  use 
or  benefit  of  any  member  of 
the  house  of  commons ;  and 
by  §  11.  every  member,  upon 
taking  his  seat,  was  required 
to  take  the  oath  therein,  that 
he  had  neither  a  pension  for 
years,  nor  during  the  pleasure 
of  the  crown,  nor  any  office 
rendered  by  act  of  parliament 
incompatible  with  holding  a 
scat  in  the  house  of  commons* 
App.  ccxxxiii.  ct  seq» 
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and  if  he  presiiine  to  sit  or  vote,  he  is  liable  to     ^^^j^ 
the  penalty  therein  (a). 


The  Stat.  57  Geo.  3.  a  62.  after  lb)  enacting  Jfp. 
by  §  5,  that  the  offices  in  Ireland  of  clerk  of  the  piwiya*- 
council,  muster-master-general,  pratique  master  mw. 
in  the  port  of  Dublin,  and  storekeeper  of  the 
customs,  as  they  should  become  vacant,  should 
be  regulated ;  and  by  §  6,  that  the  offices  of 
commissioners  of  the  board  of  works  should  be 
abolished,  and  officers  appointed  to  execute  the 
duty ;  by  §  10.  enacts  that  every  office  and  ap- 
poiutment  belonging  to  and  making  part  of  the 
establishment  of  any  of  the  above  offices  when 
80  regulated,  is  to  be  deemed  a  new  office,  within 
the  41  Geo.  S.  c.  52. 

ft 

As  to  exceptions :— The  stat.  47  Geo.  S.  sess.  4nMMi. 
2.  c.  20.  recites  the  6  Ann.  c.  ?•  §  87-  and, not-  (fi^mmu^xn. 

190.) 

withstanding  the  same,  authorizes  the  appoint*  AppointoMi 
ment  of  the  chancellor  of  the  exchequer  in /r^/on^  of  axehe^Mf 
to  be  a  lord  of  the  treasury  in  England.     But  by  be  •  lord  or 
§  3.  this  is  not  to  be  deemed  an  appointment  to  Bagiuid,iHaii« 
a  new  office  or  place  of  profit  under  the  crown  j  ^[i^jjjfit. 
and  the  chancellor  of  the  exchequer  in  Ireland  is  ^mm'uT 
not  thereby  to  be  disabled  from  sitting  or  voting  •"•^«*^*'!r. 

(a)  See  ante,  241,  242^  n.  tion  within  the  meaning  of 

(«),  and  App.  cccxxxv.  §  10.    And  by  §  11.  an  al- 

{k)  By  §  4,  the  salary  of  teration  is  made  with  respect 

the  offices  of  the  consUbles  of  to  the  office  of  keeper  of  the 

the  castles  of  Limerick^  of  king's  privy  seal  \  but  the 

2>mUm,  and  of   CMtkmain^  provisions  of  the  act  with 

are  to  cease,  and  their  allow-  respect  to  other  offices  are  not 

anoetara retCricted  ^  bot this  toestend  to  thatoffice.  App. 

doeanotseem  tobearegula*  ccccvi.  ccccx. 
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8«rt<**5.      a&  a  member  of  the  house  of  commons,  nor  ren- 
dered incapable  to  be  elected. 

(S»'«<»» 839)      With  respect  to  disqaalification  by  reason  of 

^DCO  ^$ttf  MCla  ^.^  . 

u.)  holding  a  pension  frota  the  crown  : — By  the 

PenoniiimTioK  frisk  Stat.  33  Gco.  3.  c.  41.  §  1.  no  person 
Ue crown  dur-  having  a  pension  from  the  cro^n  during  pleasure, 
orforatenn  of  or  for  a  term  of  years,  is  capable  of  being  elected, 
SSIId'to^bS"*"  or  of  sitting  or  voting  as  a  member  of  the  house 
■it^ote*^  of  commons  {a).  Neither,  is  any  person  capable, 
I^L    whose  wife  has  any  such  pension. 

hft¥e  such  pen-  ' 

•ioBi. 

(See  ont^  Met.  With  respect  to  disqualification  by  reason  of 
!ifyp.  eoezzxii.  holding  contracts  for  the  public  service : — By  the 
Sj^JIJ^*;^^;  41  Gecy*  3.  c.  52-  §  4.  A  person  himself,  or  by  any 
J^^'^Jj^jJJJ***'  person  in  trust  for  him,  or  for  his  use  or  benefit, 

n?ihTn"^in^**''  ^^  ^^  ^^^  account.  Undertaking,  cxccutiug,  hold- 
pursuance  of  j^jr  or  enjovinff,  in  the  whole  or  in  part,  any  con- 
noney  to  be     tract,  agreement,  or  commissioh,  made  or  entered 

remitted  '     ° 

•brond,  or       into,  under  or  from  the  commissioners  of  the  tirea- 

neAhnBdhte, 

dtsqnaiifled  to  surv  in  Ireland,  or  with  any  of  them,  or  with  any 

beeleeled,or         /  /  '  ^    / 

to  lit  or  vote    Other  pcrsou  or  persons,  tor  or  on  account  or  the 

durllic  such  ...  ••r*i  1  -1  1 

•oBtnct.         public  service  m  Ireland;   or  knowingly  and 

willingly  furnishing  or  providing,  in  pursuance 
of  any  such  agreement,  contract,  or  commission, 
so  by  him  entered  into,  any  money  to  be  remitted 
abroad,  or  any  wares  or  merchandize  to  be  em- 
ployed in  the  service  of  the  public,  is  in  like  man- 
ner disqualified,  during  the  time  he  shall  execute, 
hold,  or  enjoy  any  such  contract,  agreement,  or 

(a)  For  the  penally,  tee  on/f,  34lf  343,  and  Jpp,  ccczzsiv. 


(     ^5^    ) 


CHAPTER  VII. 

OF  THE  ELECTION  OF  INCAPACITATED  FER80N8. 

Section  i.  In  what  cases  votes  given  to  an  incapacitated 
person  are  lost  after  notice  to  the  electors. 

Section  2.  In  what  cases  votes  given  to  an  incapacitated 
person  are  not  lost  after  notice  to  the  electors. 

Section  3.  How  far  the  time  of  giving  noticeis  materiaL 

Section  4.  Whether  votes  given  to  an  incapacitated 
person  are  in  any  case  losty  where  no  notice  has  been 
given  to  the  electors. 


rWlHE  foregoing  matter  leads  to  an  inquiry, 
-*-    what  are  the  legal  consequences  where  a ' 
person,  who  is  ineligible  or  disqualified  accord- 
ing to  the  law  before  stated,  becomes  a  candi- 
date, and  becoming  so,  obtains  the  majority  of 
votes. 

,  Id  such  case,  on  account  of  the  incapacity  of 
the  person  chosen,  the  election^  as  far  as  regards 
him,  must  be  abortive.  But  with  regard  to  the 
electors  who  have  misapplied  their  votes  in 
making  an  illegal  choice,  it  is  material  to  con- 
sider what  is  the  effect  of  such  misapplication. 
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^^_^  If  there  be  no  other  candidate  than  the  per- 

son incapacitated,  the  election  will  necessarily 
be  void;  but  if,  besides  such  incapacitated^person, 
there  be  also  one  or  more  candidates,  it  is  a  very 
important  question,  whether,  in  consequence  of 
the  incapacity  of  the  former,  the  electors  are  to 
be  called  upon  to  reconsider  their  choice,  or 
whether  they  are  to  be  represented  by  the  se- 
cond in  numbers  upon  the  poll,  he  being  id 
reality  to  be  regarded  as  first,  by  reason  of  the 
nullity  of  the  franchises  given  to  the  other  can- 
didates*- 

It  will  be  seen  tbat  the  latter  proposition  is 
that  which  constitutes  the  law  in  cases  where 
the  misapplication  of  the  franchise  by  the  elec- 
tors is  wilful,  and  therefore  ^ade  in  their  own 
wrong,  but  that  it  is  confined  to  such  cases. 

The  criterion  whereby  to  decide,  whether  the 
misapplication  of  the  franchises  by  the  electors 
has  been  wilful,  is,  by  ascertaining  whether  or 
not  the  fact  of  ineligibility  or  disqualification  in 
the  candidate  was  sufficiently  known  to  them. 
Upon  this  head,  it  will  first  be  shewn  how  far 
iH>tice(a)  given  of  such  fact  is  obligatory  upon  the 
electors,  so  as  to  preclude  the  plea  of  ignorance 
in  them,  and  to  annul  the  votes  afterwards  given 
.by  them  to  the  incapacitated  candidate ;  and  it 

(a)  For  a  notice  of  disqualiAcatioD,  see  Jpp,  xxiii. 
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will  afterwards  be  considered,  whether  in  any      Sect.  i. 
Case  the  consequence  cian  be  the  same^  where  (For  a  notice 

^*       V        «  .  of  cUsqualifica* 

no  notice  has  been  given.  tion,  see  Apf. 

zxiii.) 

That  franchises  so  gtven,  after  such  notice, 
are  lost  and  thrown  away,  has  been  the  general 
doctrine  not  only  in  parliamentary  cases,  but  in 
cases  of  analogy  in  the  courts  of  law. 

Nor  does  there  appear  to  be  any  exception  to 
this  rule,  unless  where  notice  of  incapacity  in 
the  candidate  has  been  made,  under  circum- 
stances calculated  to  counteract  that  notice,  and 
to  impress  the  electors  with  an  idea  that  there 
was  no  legal  foundation  for  its  purport. 

iTie  following  decisions  have  occurred  upon 
this  subject : 

In  the  case  of  Maiden,    20th  May,    1715,  i8Jonni.i9C 

'  J'        •        »   to  129. 

(which  will  presently  be  more  fiiUy  adverted  to),  (J^y^***  «78.) 
the  candidate  first  upon  the  poll  being  disquali-  ciiosen  reteing 

^'    1  1  n     •  1  •  t'n        •  1       to  swear  to  hit 

fied  by  refusing  to  swear  to  his  qualification,  the  auaiification  at 
next  in  point  of  numbers  was  seated.  candidate  teat- 

'^  ed. 

In  the  case  of  Cockermouihy  18th  January,  le  jonm.  ers. 
1717,  sir  Wilfred  Lawsoriy  who  had  the  ma-  cho»cn%nd  the 
jority  of  votes,  was  proved  at  the  election  to  be  ^l^t^^^ 
a  minor,  the  bailiff  returned  him  (a),  and  also 

(a)  Sec  the  ibnn  of  the  Cock^rmguth  return^  1  Peck.  17. 

s 
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Sccw.^  lord  Percy  Seyinour,  the  candidate  next  upon 
the  poll,  stating  the  fact  of  sir  JVilfred  Law^ 
son's  minority  in  the  return.  The  house  seated 
lord  Percy  Seymour. 

ipoiig^4i9.        The  case  of  Abingdon,  1 77 5^  which  may  seem 

in  some  degree  of  a  contrary  import,  will  be 
mentioned  in  its  place. 


(P«ie,  «71.) 


c^did^^*  ^In  the  case  of  Fife,  1779,  general -SArewe  and 
chosen  du-       Mr.  Heuderson  were  candidates.     The  former 

qualified  by  of-  .      .  ^  ,  . 

fice,  and  notice  liad  the  majority  of  votes,  and  was  returned, 
pou,  next  can-  The  latter  petitioned,  and  alleged  that  general 
(8eeoii*<,233!)  -SAre/^e,  the  sitting  member,  was  ineligible,  by 

holding  certain  offices  within  the  meaning  of  the 
Stat.  6  Ann.  c.  7.  §  15.;  that  at  the  election  the 
petitioner  apprized  the  freeholders  of  general 
Skene  s  possession  of  these  places,  and  of  his 
consequent  incapacity,  and  that  they  would 
throw  away  their  votes  if  they  elected  hiui. 
General  Skene  admitted^  his  holding  the  offices 
in  question,  but  denied  his  disqualification 
thereby.  The  committee  considered  general 
Skene  as  disqualified,  and,  under  the  above  cir- 
curiistances,  seated  Mr,  Henderson. 

iLud.7«.  li\t\\Qca&coi  Kircudbright,  1781  and  1782, 

245.415.689.  Mv.  Johnstonhnvm^  been  returned,  Mr.  Gor- 
Candidate       don  petitioned.     The  committee  resolved,  that 

chosen  disqua-  .  n         s.         ^jjri.* 

lified  by  bribe-  a  Certain  number  of  votes  tendered  tor  him 
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should  be  added  to  the  poll,  which  gave  him  ^^^^ 
the  majority;  but  they  also  resolved,  that  he,  ry^AD^noti 
Mr.  Gordon,  was  guilty  of  bribery  at  the  last  poii,nextoj 

didntc  sc8t6 

election  for  this  stewartry.    These  resolutions  (Scethereso 

^    1   ^     ^1       1  '^1  tioM  stated 

were  not  reported  to  the  iiousc,  it  only  appear-  Mr.  Johmu 
ing  upon  the  Journals,  that  they  determuied  ^p^i^^rnt, 
that  neither  Mr.  Johnston  nor  Mr.  Gordonwtxt  ^®'^™-*^^^ 
duly  elected,  and  that  the  election  was  void. 

Upon  the  second  election,  the  same*  parties 
became  candidates,  and  Mr.  Johnston  publicly 
read  to  the  electors  an  attested  copy  of  the  re- 
solution of  the  committee,  that  Mr.  Gordon  liad 
been  guilty  of  bribery  as  above  stated,  and  at 
the  same  time  informed  them,  that  Mn  Gordon 
was  thereby  rendered  ineligible  for  tlie  said 
stewartry  at  any  period  of  that  parliament. 
Notwithstanding  this,  Mr.  Gordon  was  elected  .  -  > 
and  returned;  and  Mr.  Johnston  petitioned 
thereupon.  The  committee  determined  that 
Mr.  Gordon  was  not  duly  elected ;  and  Mr. 
.  Johnston^  the  petitioner,  who  was  inferior  to 
him  upon  the  poll,  was  seated; 

In  the  Southwark   cases,    179^,    Mr.'Thel-  c\\ffsaA,\. 
luson  had  been  chosen  at   the  general  elec- ta^iidate^^ 
tion  in  May,  but  his  election  was  petitioned  accdby  t?c" 
against  by  Mr.  Tierneify  and  was  determined  to  ^vi^al  the 
be  void  by  a  committee  of  the  house  of  com-  p?"*"^'^^" 

didatc  scate 

mons;  the  committee,  at  the  same  time,  making  wJomn.  u 

8  S 
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cturtn^ai. 


tUffbrdy  Ut. 
S61. 


Clitbrd,131. 


tlic  following  resolution  :  "  That  it  appears  to 
"  this  committee,  that  at  the  last  election  for 
"  the  borough  of  Southwarkj  G.  fF.  Thelluson, 
"  esquire,  did  act  in  violation  of  the  statute  of  the 
"jyth  of  W.  3.  c.  4.  whereby  he  is  incapacitated 
to  serve  in  parliament  upon  such  election." 


€1 


At  the  election  which  took  place  in  conse- 
quence  of  the  above  determination,  Mr.  T/iel- 
luson  and  Mr.  Tierney  were  again  candidates ; 
upon  a  poll  being  demanded,  Mn  Tierney  ad- 
dressed the  returning  officer,  and  also  the  elec- 
tors, stating  that,  by  a  resolution  of  the  house  of 
commons,  Mr.  Thelluson  was  declared  ineligible. 
Mr.  Thelluson  was  notwithstanding  elected  and 
returned.  Mr.  Tierney  petitioned ;  and  the  com- 
mittee, under  the  above  circumstances,  deter- 
mined that  Mr.  Thelluson  was  not  duly  elected, 
and  seated  Mr.  Tierney. 


aiirord,553.  I^  *c  Canterbury  cases,  1796  and  1797, 
147.^*  *^  Mr.  Baker  and  Mr.  Saxvbridge  were  returned  at 
^sclfdfoqaa-  *^^  ^^^'  election.  Their  return  was  petitioned 
lified  by  bnbc-  affaiust  bv  scvcral  electors  in  the  interest  of  sir 

ry,  and  notice      <^  •' 

glj^^xt  John  Honey  wood  and  Mr.  Gipps^  the  other 
^^  canctadates ;   the  petition  changing  them  with 

having  been  guilty  of  bribery,  treating,  and 
other  corrupt  and  illegal  practices,  and  that 
they  had  obtained  thereby  a  majority  of  votes. 
The  acts  both  of  bribery  and '  treating  were 
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established  against  each  of  them ;  and  the  com-     ^^^ 
mittee  determined  their  election  to  be  void. 

At  the  second  election  the  same  parties  were  Clifford,  s^; 
candidates ;  Mr.  Baker  and  Mr.  Saxohridge  were 
again  elected ;  their  return  was  again  petitioned 
against,  the  petition  setting  forth  the  proceed- 
ings of  the  former  committee,  and  that  Mr. 
Baker  and  Mr.  Sawbridge  were  ineligible,  and 
claiming  that  sir  John  Honeywood  and  Mr. 
Gipps  ought  to  have  been  returned. 

It  appeared  that  a  written  paper  had  been  de- 
livered to  the  returning  officer,  and  by  him  read 
to  the  electors  previous  to  the  poll,  signed  by 
several  freemen,  protesting  against  the  nomi- 
nation of  Mr.  Baker  and  Mr.  Sawbridge^  as  be- 
ing ineligible  to  be  re-elected,  their  former  elec- 
tion having  been  declared  void,  by  reason  of 
clivers  acts  of  bribery,  and  corrupt  practices. 

Another  protest,  signed  by  sir  John  Honey-  ciifbKi,S60 
woodf  on  behalf  of  himself,  and  Mr.  Gipps, 
against  the  return  of  the  sitting  members,  and 
claiming  to  be  themselves  returned,  was  also 
delivered  to  tlic  returning  officer,  and  read  pub- 
licly by  him  to  the  electors,  after  the  close  of 
tlie  poll,  but  before  he  had  declared  the  re- 
turn. 
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Sect.i.        .The  committee  determined  that  Mr.  Baker 
Clifford,  361.    and   Mr.  Sawhridge  were    not   duly   elected^ 

563 

>2Journ.57o.  and    scatcd    sir    John    Honeywood    and    Mr. 

Gipps. 


I  Peck.  526.        In  the   Flints kire  case,    1797,    Sir  Thomas 

Dandidate 

chosen  db^aa-  Mostun  was  elected  and  returned.     Mr.  Lloyd 

lified  by  mi-  .  .  . 

oority,  and  no-  petitioned  against  the  return  of  sir  Thomas 
the  poll,  next  Mostyn^  alleging  him  to  be  a  minor,  and  that 
ed.  the  same  was  repeatedly  stated  to  the  sheriff 

and  the  freeholders.  Sir  Thomas  Mostyn  did 
not  defend  the  return,  and  Mr,  Lloyd  was 
seated. 


The  principle  in  question  seems  to  have  been 
admitted  in  various  cases,  where  the  petitioners 
respectively  claimed  the  seats  upon  the  same 
ground^  but  in  which  the  sitting  members  hav- 
ing been  holden  to  be  eligible,  there  was  no 
decision  thereupon, 

^Xitng.w.  Of  this  description  were  the  cases  of  Souths 
ji«d.W  amptofiy  ^775;  Newport  (Isle  of  JVight)^ 
iA.494^    *      1785;  Dublin^  1803;  ^xid  Radnorshire^  1803. 

Ixy-  unison  with  the  above  doctrine,  is  that 
which  has  prevailed  in  several  cases,  in  tlie 
courts  of  Ib.Wj  touching  elections  within  their 
jurisdiction. 


\ 
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Such  have  been  the  cafles  of.  The  Q&een  f^     ^^^  ^* 
JBosccmen,  £•  T.  13  Ann.  B.  R. ;  The  King  v.  cit  cowp. 
Withers,  E.  T.  8  Geo.  2.  B.  R. ;  TiOflor  v.  The  lud. 
JWiij/or  a»J  Aldermen  of  Bath,  M.  T.  ,15  Geo.  J^S^.*'"'* 
3.  B.  R.  J  TAe  iTj^gr  V.  Monday,  H.  T.  17  Geo.  g^;^EL 
3.  B.  R. ;  7%e  King  v.  Ow,  H.  T.  87  Geo.  3.  B.  R.  •.  ^^' 
The  King  v.  Haofkins,  Tr.  T.  48  Geo.  3.  B.  R.  ; 
The  King  y.  Parry  and  PhiUips,  M.  T.  59  Gieo< 
3.  B.  R.J  and  T&r  i^i}^  r..  Bridget  Hil.  T.  iM.&&7ft; 
5fl  Geo.  3.  B.  R.  which  will  be  respectively  no-  "*•*♦»• 
ticed. 

I 

As  to  the  two  first  of  these  cases,  it  is  unneces<i 
sary  to  state  more  than  what  appears  in  the  judg« 
ment  which  was  delivered  by  the  court  of  King's 
Bench,  in  that  of  Thp  King  v.  Hawkins.  (See  pon,  «68.) 

Taylor  y.  ThfiMayor  and  Aldermen  of  Bath. — «  ciiiford,399. 
Taylor  movedi  for  a  mandamusto  be  admitted  into  ti^for'a  eor- 
the  office  of  a  common  councilman  of  the  corpora-  I^IL  ^y^tor 
tion  of  Bath.    The  defendants  returned  nonfuit  ^,J^n,\ft«? 
electus.  The  plaintifftraversed  the  return;  and  the  tobethrowS" 
cause  being  at  issue,  it  appeared  in  evidence  at  the  JTrSnlfmrinJI 
trial,  that,  by  the  charter,  the  election  of  common  ri^iSidc'Tir 
councilmen  is  by  the  mayor,  recorder,  aldermen,  ^^  «>««*«> 
and  common  council,  or  the  major  part  of  them 
then  present ;  and  that  the  mayor,  and  twenty* 
seven  of  the  corporation,  being  assembled  for 
this  purpose,  Taylor,  Bigg^  and  Kingstone  were 
proposed  as  candidates.     Biggy  who  was  neir 
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t  [Bhl  l      ther  an  inhabitant  nor  freeman,  as  the  charter 

requires,  ivas  objected  againstj  as  a  disqualified 
.  person  ;  notwithstanding  which,  he  had  fourteen 
votes,  Taylor  had  thirteen,  and  Kingstone  only 
one.  But  Bigg  not  being  a  person  qualified, 
LeCj  chief  justice,  before  whom  this  cause  was 
tried,  directed  the  jury,  that  if  they  were  satis- 
fied that  the  electors  had  notice  of  Bigg's  wadt 
oT  qualification,  they  shonld  find  for  the  plain* 
tiff;  because  Bigg^  not  bieing  qualified,  was  to 
be  considered  as  a  person  not  in  esse^  and  the 
voting  for  him  a  mere  nullity  -,  and  that  those 
who  did  vote  for  him  were  to  be  considered  as 
virtually  consenting  to  the  election  ofTtnflor. 
The  jury  found  a  verdict  for  the  plaintilf. 

A  new  trial  was  moved  for,  on  the  ground  of 
a  misdirection  to  the  jury  in  point  of  law.  It 
was  contended,  that  the  majority  >iiSLving  voted 
for  Biggy  though  not  qualified,  Taylor  could 
not  be  duly  elected,  the  charter  requiring  that 
every  person  elected  must  be  elected  by  the 
majority  then  present.  That  Bigg  being  elect- 
ed in  fact^  his  want  of  qualification  could  not 
give  a  right  to  Taylorj  who  had  not  the  majo« 
rity  }  but  made  the  election  void  in  toto.  For 
the  election  was  an  entire  act,  and  could  not 
be  void  as  to  him  who  had'  the  majority ;  and 
'  good  for  him  who  had  not  a  majority. 


CHAP.  VII.]      INCAPACITATED   PERSONS.  265 

Bat  the  other  judges  of  the  court  of  king's  ,f!fti 
bench  agreed  with  the  lord  chief  justice,  that 
the  verdict  was  right-  They  held,  that  as  the 
fourteen  electors  who  voted  for  Bigg  had  no- 
tice that  he  was  not  qualified,  their  votes  were 
thrown  away.  That  when  electors  vote  for  a 
person  not  qualified^  it  is  the  same  thing  as  if 
they  had  given  no  vote  at  all ;  in  which  case  it 
mras  not  disputed,  but  that  silence  was  a  con- 
structive consent.  The  new  trial  was  therefore 
lienied. 

In  the  case  of  The  King  v,  Monday j  Hil.  T.  G«wp.5>o.' 
1 7  Geo.  3,  which  was  a  question  as  to  the  elec- 
tion of  the  defendant  to  the  office  of  an  alder- 
man of  the  borough  of  Portsmouth,  one  part  of 
the  argument  on  the  part  of  the  defendant  was 
directed  to  this*  point,  upon  the  ground  of  the 
lucapacity  of  the  other  persons  elected,  and  no- 
tice thisr^of  at  the  election^  But  as  the  election 
of  the  defendant  could  not  be  supported  upon 
ether  grounds,  no  jud^ient  was  given  upon 
t^t  head.. 

The  King  v.  Coe,  Hil.  T.  27  Geo.  3.  B.  R.  Heyw.Cp.Ei. 

•         •  •  598* 

Upon  an  application  for  an  information  in  the 
nature  of  i^uo  warranto,  for  holding  the  office 
of  a  common  councilman  of  Cambridge,  it  ap- 
prar^d  that  Scales  and  Coe  were  proposed  to 
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^^  ^-  the  aldermeDy  who  have  the  right  of  election, 
and  that  Beales  had  the  majority ;  but  that  no- 
tice was  given  by  one  of  the  assembly,  that  he 
was  incapacitated,  because  he  had  not  received 
the  sacrament  within  twelve  months  next  be« 
fore  the  time  of  election;  and  it  was  admitted, 
upon  authority  of  the  case  of  Taylor  and  the 
Mayor  of  Bath^  that  being  thus  incapacitated, 
the  votes  given  to  him  were  thrown  away,  and 
his  opponent,  who  had  the  minority,  duly  elect- 
ed, provided  the  election  was  in  other  respects 
duly  conducted.  Upon  that,  however,  there 
,  was  a  doubt,  and  the  rule  for  granting  the  in- 
formation was  made  absolute. 

10  East.  Rep.  Thc  casc  of  Tlic  King  v.  Hawkins^  Trin.  T. 
s!  c.  jwf*,  474,  48  Geo.  3,  is  one  of  considerable  authority,  the 
^))7^'  *^*^"'  former  decisions  having  been  severally  brought 

under  the  review  of  thc  court  of  king's  bcnch^ 

and  noticed  in  their  judgment. 


Where  a  per-  Thc  qucstion  arosc  upon  the  election  of  an 
a  corpoi-atc  of-  aldcrmau  for  the  borough  of  Sc>)iash.  Haw^ 
lifiedfiiy"©"*  kins  and  Spicer  were  candidates.  After  two 
the  sucmutnt  voters  had  voted  for  Spicc7\  and  two  for  Hazv- 
rJnrraVyS  Av*;^^^  Ilawkins  being  a^ied  whether  he  had 
ria^aiidiio-^'  taken  the  sacrament  withhi  a  year,  and  answer- 
tlTth'^eicfto^rs,  '*"g  ^^^^^  ^^^  ^^^^  "^^>  ^^  ^^'^^  notified  and  deqjared 
ibrL^mlffir"'  that  he  was  on  that  account  ineligible  and  iiji- 
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capable  to  be  elected  an  alderman  j  and  that  if 
any  voter  should,  after  that  notification,  give 
his  vote  for  him,  such  vote  would  be  thrown 
away,  and  void.  The  person  making  the  ob- 
jection then  publicly  read  the  12th  section  of 
the  Stat.  13  Car.  2.  c.  1,  after  which  tweinty 
voters  voted  for  Hawkins,  all  of  whom  except 
two  or  three  were  present  when  the  notification 
of  the  ineligibility  of  Hawkins  was  made,  and 
heard  the  same,  and  sixteen  voters  voted  for 
Spker  ;i  whereupon  Hawkins  was  sworn  into 
office. 


Sect.  t. 


such  notice 
holden  to  be 
tlirown  away, 
and  the  next 
candidate 
holden  to  be 
elected,  al- 
though some  of 
the  irotes  given 
for  the  dbqna« 
lified  candi- 
date (though 
not  equal  in 
number  to 
those  ulti- 
mately given 
for  the  other) 
were  given  be- 
fore the  notice. 


After  hearing  the  case  argued,  the  court  ad- 
judged Hawkins   to  be  incapable  (a)  ;    wherc- 


•I 


ii 


u 


(i 


-  (a)  The  stat  1  SCar.  12^sess.  2. 
c.  1.  §  12.  "  Provided  also,  and 
be  it  enacted,"  &c.  "  That 
no  person  of  persons  shall 
"  for  ever  hereafter  be  placed, 
"  elected,  or  chosen,  in  of  to 
any  of  the  offices  or  places 
aforc^jaitl,"  (i.  c.  inter  alia, 
that  of  afdcrman),  '*  that  shall 
•^  not  have  within  one  year 
"  next  before  such   election, 
"  or  choice,  taken  the  sacra- 
ment of  the  Lord's  supper, 
according  to  thejdtes  of  the 
"  cbnrch    of   EnfSmdr    (it 
then    requires    that    certain 
oaths  &hall   be  taken,  &c.)  ; 
**  and  in  default  thereof,  eve- 
4*  ry  such  placing*  election, 


it 


"  and  choice,  is  thereby  en- 
*'  acted  and  declared  to  be 
«  void/' 

The  question  as  to  the  ca- 
pacity or  incapacity  of  Haw» 
kifiSy  depended  upon  this 
clause,  coupled  with  the  ef- 
fect of  the  indemnity  act 
(47  Geo.  3.  c.  5.  §  I.*),  which 
it  was  contended  on  his  part 
removed  the  objection.  It 
was  answered  with  respect  to 
the  latter  act,  that  the  office 
was,  at  the  time  of  passing  the 
act,  legally  filled  up  and  en- 
joyed by  Spice r,  and  there- 
fore that  Ha-wkins  could  not 
thereby  be  entitled  to  be 
placed  in  it. 


*  This  aet  is  not  set  out  in  the  printed  statntes ;  bat  see  4S  Geot  S* 
•  S3>  from  which  the  indemnity  acts  arc  since  copied. 
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Scct^i.  upon  the  validity  of  the  election  of  SpiceVy  who 
had  the  minority  of  votes,  became  the  point ; 
upon  which  lord  Ellen  borough,  C.  J.  in  deli- 
vering the  judgment  of  the  court,  says,  "  If  the 
law  be,  that  at  the  election  of  corporate  offi- 
cers, the  votes  given  for  an  incapable  candi- 
date, after  notice  of  such  incapacity,  are  to  be 
considered  as  thrown  away,  i.  e.  as  if  the  voters 
had  not  given  any  vote  at  ail,  then  this  will  be 
a  good  election  of  Spicer  ;  unless  the  time  when 
notice  of  his  incapacity  was  given,  namely, 
after  two  persons  had  given  their  votes  for  each 
of  the  candidates,  can  be  considered  as  making 
any  difference.  The  general  proposition,  that 
votes  given  for  a  candidate,  after  notice  of  his 
being  ineligible,  are  to  be  considered  the  same 
as  if  the  persons  had  not  voted  at  all,  is  sup- 
ported by  the  cases  of  The  Queen  v.  Boscawpn^ 
Easter,  13  Ann. ;  The  King  v.  IVithers,  Easter, 
8  Geo.  2. ;  Taylor  v.  Mayor  of  Bat h^  Mich.  15 
(rco.  2. ;  all  which  are  cited  in  Cowp.  537;  in 
The  King  v.  Monday.  In  the  first,  Boscawen{a) 
and  Roberts^  the  two  candidates,  had  an  equal 
number  of  votes ;  but  because  Boscawen  was 
incapable,  the  votes  given  for  him  were  consi* 
dered  as  thrown  away,  and  tie  other  -  duly 
elected.     In  the  second  case,  fVith€rs(b)  had 

(a)  It  does  not  appear  in  {b)  In  The  King  v.  JVitkera, 

the  case  of  77/f  Queen  v.  Bos^  the  question  arose  respecting 

caixeHy  for    what    ofiicc    the  a  burgess-ship  for  the  boroii|^ 

election  was.  oiWestbury. 
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fire  votes  out  of  eleven ;  and  the  other  six  re^  tf!2Ll\ 
fusing  to  vote  at  all,  the  court  held  Withers  d\dy 
elected ;  and  that  the  six  who  refused  to  vote  were 
virtoaily  consenting  to  the  election  of  Withers.^* 
Lord  Elienboroiigh  then  proceeded  lo  notice  the 
casisof  Taylor  and  the  Mayor  of  Bath  j  The  King 
y.  Monday,  and  The  King  v.  Coe,  and  concluded  (^e,9^. 
thiis:  "Is  there  then  any  solid  distinction  be- 
tween the  cases  I  have  alluded  to,  as  establisbiiig  « 
the  general  proposition,  and  the  present  case,  on 
account  of  the  notice  of  the  dis<{ualificatidn  of 
Hawkins  having  been  given  after  two  perioiik 
had  voted?  We  think  there  is  not ":  there  stiJA 
remained  thirty-six  persons  to  vote,  of  whom 
sixteen  only  voted  for  Spicer,  and  twenty  for 
Hawkins :  although  we  are  not  prepared  to  sdy, 

■ 

that  if  the  notice  had  been  given  in  a  more  ^'d^- 
yanced  stage  of  the  poll,  it  would  have  ^ade 
any  difference,  provided  the  number  of  votes 
^ven  for  Hawkinsj  without  notice  of  his  inca- 
pacity, had  not  been  equal  to  thosie  given  for 
SpicerJ* — Spicer  was  holden  duly  elected  (a). 

The  King  v.  Parry ^  M.  T.  5«  Geo.  3.  B.  R.  (b).  u  eui.  U9. 
An  information  in  the  nature  of  quo  warranto^ 
was  exhibited  against  the  defendant  calling  upon 
him  to  shew  by  what  authority  he  claimed  to  be 
a  common  councilman  of  the  town  and  county 

(a)  There  was  an  appeal  (b)    There    was   another 

aninst  this  decbion  to  the  case  of  The  King  v.  PhilHps^ 

Hooeeof  Lords;  but  the  judg-  which  arose  upon  the  same 

ment  was  affirmed.    2  Z>aiP*s  fiuis,  and  was  disposed  of 

Rep.  124.  and  paztt  277  (")•  together  with  the  above  rase. 
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tM.  t.      of  the  town  of  Haoerford  West.    It  appeared 
upon  the  pleadings  that,  at  the  election^  there 
were  several  candidates :  that  the  defendant  had 
not  within  a  year  next  before  the  election  taken 
the  sacrament  of  the  Lord's  Supper  according 
to  the  rights  of  the  church  oi  England^  of  which 
iuU  and  distinct  notice  was,  at  the  time  of  taking 
the  polly  and  as  soon  as  two  electors  had  polled 
for  the  defendants  and  before  any  other  had 
polled,  given  to  the  mayor  who  took  the  poll 
^d  preside  at  the  election,  and  to  the  electors, 
ID  the  presence  and  hearing  of  the  defendant, 
(which  he  did  not  deny,)  and  that  all  votes  given 
for  him  would  be  thrown  away ;  that  neverthe* 
less  the  mayor  continued  to  take  the  poll,  and 
to  take  and  reckon  the  votes  offered  for  the  de- 
fendant, who,  at  the  close  of  the  poll,  was  with 
another  declared  to  have  the  greatest  number 
of  votes.    The  two  highest  upon  the  poll,  of  the 
unsuccessful  candidates,  claimed  to  have  been 
duly  elected,  and  insisted  that  they  were  en^ 
titled  to  have  been  sworn  into  the  offices^    The 
court  considered  the  law  laid  down  in  the  pre*- 
ceding  cases,  and  particularly  in  that  of  The 
King  V.  Hawkins  J  as  clearly  established.   But  the 
case  itself  was  decided  upon  another  point  (a). 

{a)  The  defendant  had  claimed  to  have  been  reca* 

taken  the  sacrament  before  pacitated^  and  to  have  had 

theinformationwasfiledyaod  his  title  confirmed  as  efiec* 

within  the  time  mentioned  tnally  as  if  the  disability  had 

in  the  annual  indemnity  act,  never  existed ;  the  office,  at 

llhen  the  SO  Geo.  3.  c.  4.  the  time  of  the  act  pasaed» 

y  tt  and  6»)  by  which  ad  he  not  having  been  <*  already 
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Upon  the  authority  of  these  cases,  together     ^^J\ 
lyith  what  is  said  by  Lord  Mansfield  in  that  of 
7%e  King  v.  BlisseU^  herein  after  stated,  depends  i  Dou*.  lup- 

K.  B.  JJ^JS  ^D  ^ 

the  rale.  Elxceptions  however  have  been  con-  h'«jw.  ho.  eI. 
tended  for,  the  consideration  of  which  will  )je  the  (a^  979.) 
subject  of  the  foUowilog  section. — It  is  scarcely 
necessary  to  add,  that  an  election  holden,  not* 
withstanding  a  protest  against  its  legality  by  a 
majority  of  the  electors,  such  nnajority  not  pro- 
posing any  other  candidate,  will  be  good  (a). . 


Sbgtion  S.    In  what  cases  voia  given  to  an  iticapa^ 
cUaied  person  are  not  losty  afler  ncdice  to  ffie  electors. 

m 
'  '  '  • 

SEVERAL  exceptions  have  been  urged,  as. 
taking  cases  out  of  the  foregoing  rule,  that 
votes  given  to  an  incapacitated  candidate,  .after' 
notice,  are  thrown  away  and  lost;  and  that  the 
electors,  in  such  case,  are  to  be  represented  by 
the  candidate  next  upon  the  poll.-r-Of  these, 
however,  only  one  has  been  distinctly  admitted, 
namely,  that,  in  the  following  case,  where,  aU 
though  notice  of  the  incapacity  of  one  of  the  can- 
didates was  given  to  the  electors,  there  was  fair 

**  legally  filled  up  and  en-  of  the  offices  before  the  paas- 

'*  joyed  by  any  other   per-  ing  oftheiiidemnity  act,  the 

'*  0on."     The  other  parties  defeudants     were    entitled, 

in  fact  had  not  been  sworn  and  ^uvc  judgment  for  them, 

iitf,  although  it  was  alleged  See  Harrisim  v.  £lriin«,  Cowp, 

^t  the  mayor  had  wron^-  Sy3  (n). 
fully  refused  to  swear  them         {a)  See  Oldknow  v.  JVaifh- 

10,  and  let  them  enjoy  the  wright,  2  Bnrr.  101 7$  where 

offices.     The  court  were  of  this  principle  was  established 

opinion    that,   as    no  other  in  a  caj&e  with  regard  to  the 

coodidates  were  clothed  with  election  of  a  town  clerk  at 

the  possession  and  enjoyment  Nottingham . 
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^!^\^'       ground  to  suppose  that  they  were  misled  by  the 
declaration  and  conduct  of  the  returning  officer. 

J  Doar.419.  AUngdon,  17,75. — Mr.  Bayfy  and  Mr.  Mayor 
euMatecho-  wcrc  Candidates,  Mr.  Mayor  being  then  high 
qaaii6rd  bj  shcrifF  of  the  county  of  Berks.  At  the  place  of 
andDotiee  '  clectiou,  and  before  the  taking  of  the  poll,  the 
raiiminllVf.*  mayor,  and  the  other  electors,  were  publicly  told, 
Sedmlhu  *hat  Mr.  Mayor  ^  being  high  sheriff  of  the  county, 
!mi?Mlfid!fte  ^^^  incapable  of  being  chosen  for  the' borough  ; 
hi^ifVu'ted  *"^  *'^^^  ^"  ^^^^^  given  to  him  would  be  thrown 
etoJtirahoiden  ^^^V*  "^^^  questiou  of  his  eligibility  was  argued 
void,  but  the    by  counsel,  at  the  place  of  election,  before  the 

next  eandidftte      «r  '  r  ' 

»ot  Miicd.  poll  began ;  and  after  their  arguments,  the  re- 
turning officer  told  the  electors,  that,  in  his 
opinion^  Mr.  Mayor ^  although  high  sheriff,  was 
capable  of  being  chosen.  In  addition  to  which, 
the  returning  officer  himself  voted  for  him. 
He  was  accordingly  elected  and  returned.  The 
committee,  upon  petition,  under  the  above 
circumstances,  holding  Mr.  Mayor  not  to 
be  duly  elected,  did  not  seat  Mr.  Bayly  ,*^ 
but  only  determined  the  election  to  be  void. 
-—As  the  fact  of  notice  was  not  disputed,  the 
ground  of  decision  must  necessarily  have  been, 
that  the  conduct  of  the  returning  officer  being 
such  as  to  impress  the  electors  with  the  idea 
that  Mr.  Mayor  was  eligible,  was  calculated  to 
counteract  the  notice ;  the  determination  pro- 
bably proceeding  upon  an  equitable  regard  to 
the  interests  of  the  electors,  who,  it  should 
seem,  ought  not  to  be  deprived  of  their  frun- 


CHAP.  VII.]      INCAPACITATED    PERSONS.  QTt 

chisc,  unless  they  have  acted  with  a  full  know-      ^^ 
ledge  of  the    disqualification    of  the    candi- 
date. 


It  IS  to  be  observed,  however,  that  m  the  Chfford,  ««4. 

^         ,  ,  1  .       i»r      rrt.  i  (and  «!<<,  «59.] 

Southwark  case,  wiiereiu  Mr.  Tierney^  the  s.e-  where  the 

•  candidate  was 

cond  candidate,  was  seated,  the  returning  offi-  disqoaiified  by 
cer  said  he  would  receive  the  votes  tendered  for  noUce  giyen, 
eidier  candidate;  that  he  had  consulted  counsel  (Ut^  yrJ^iu 
on  the  question  of  Mr.  ThellusorC^  eligibility,  ^mng 'that 
and  that  they  were  of  opinion  that  he  was  eli-  officei^"d?ut 

_;i-i^  to  the  electors 

g'Oie,  that  the  dJs- 

analified  can* 
idate  was  eli< 

With  respect  to  exceptions  to  the  rule,  other  ^'*'*' 
than  that  in  the  Abingdon  case,  it  has  bpen 
contendied  that  it  ought  not  to  apply,  where  th(S 
disqualification  of  the  candidate  is  not  clear  and 
manifest    Thus,  in  the  case  of  the  university  of  ^f^^-^^' 

"^  (S.  C.  aiUe^ 

J^ublinj  where  Mr.  Knox,  who  was  objected  to  los.) 

as  not  belonging  to  the  universjity,  having  only  theranydis- 

^  .  t       1  1      /«         i  1  tinction  in  the 

an  honorary  degree,  had  bctore  been  chosen  to  cases  from  the 
represent  the  same  body,  and  had  sat  during  a  incapacity? 
whole  parliament  hi  Ireland^  without  objection ' 
to  his  eligibility ;  it  was  said  that  it  was  rea- 
sonable for  the  electors  to  pay  more  attention  to 
that  fact  than  to  the  assertions  of  the  other  can- 
didate; but  Mr.  K710X  being  holdcn  eligible, 
this  point  was  not  decided. 
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1  Peck.  494* 
498. 


.  lLDd.455. 


Sect,  t.  In  the  Radnorshire  case^  where  the  alleged 

disqualification  was  by  treating  at  the  same  elec- 
tion, it  was  urgedj  that  the  incapacity  must  be 
such  as  to  be  conclusive  upon  the  sitting  mem* 
ber  at  the  time  of  the  notice  given,  namely, 
such  as  was  inherent  in  his  character,  or  situa* 
tion,  as  in  the  case  of  Fife,  or  had  been  already 
fixed  upon  him  by  formal  proof  and  judicial  de* 

ciurord,  1.131.  termination,  as  in  the  eases  of  Southwark  and 

(4irfe,  146,      Canterbury. 

147.) 

The  decisions,  ho  wever,  do  not  afford  any  line  of 
distinction  hereupon,  though,  as  far  as  it  regards 
the  electors,  the  question  seems  widely  different 
in  cases  where  tlie  disqualification  is  obvious  and 
notorious,  as  if  an  English  peer,  or  a  bishop, 
were  to  become  a  candidate,  from  those  wherein 
the  ground  of  disqualification  is  equivocal  and 
uncertain,  as  where  there  are  acts  which  may, 
or  may  npt,  amount  to  bribery  or  treating  (a), 


(a)  It  has  been  a  question 
macb  agitated  among  persons 
conversant  with  election  law, 
whether,  if  a  disquHlitication 
of  a  canMatc  be  contended 
for  at  the  election,  upon  the 
ground  of  bribery  or  trt^ating, 
the  electors  voting  for  such 
candidate  fthould,  in  the  event 
of  his  being  adjudged  to  be 
disqualified  upon  that  ground, 
be  cqpsidcred as  having  thrown 
away  their  votes.    The  objec- 


tion to  such  doctrine  is  that 
above  mentioned,  namely,  the 
uncertainty  of  the  ground  of 
disqualification.  Although 
very  plausible  arguments  may 
be  urged  on  the  other  side,  it 
should  seem  that  the  better 
reason  would  be,  and  that  it 
would  be  most  consonant  with 
the  policy  and  principles  of 
the  law  upon  bribery  and 
treating,  that  such  votes  should 
be  considered  as  thrown  away. 
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or  where  a  candidate  has  an  office  disqualifying      6««t «. 
or  not,  according  to  circumstances ;  as  that  of  a 
commissioner  of  the  woods  and  forests.  (See  onfe,  i86» 

187.) 

Section  3.    Haw^  the  time  of  giving  notice  ii  ma- 


IT  has  been  made  a  question  whether  the  NoUeeofdii. 
notice  of  incapa[city  ought  not  to  be  given  before  only  mSBttu 
the  commencement  of  the  election  ;  it  is,  how-  J^JS^SSJiy. 
ever,  now  clear  from  what  was  decided  in  the 
Case  of  The  King  v.  Hawkins^  as  well  as  from  Atiu^sM. 
the  language  of  the  court  in  those  of  The  King  Am,  2S9. 
v.  Parry ^  and  The  King  v.  PhUtips,  that  notice 
may  be  given  at  any  time  during  the  election, 
the  effect  of  such  notice  being  confined  to  the 
votes  subsequently  given.  That  it  is  so  confined 
distinctly  appears  both  from  those  cases,  and 
from  that  which  follows. 

Tfie  King  v.  Bridge,  H.  T.  59  Geo.  3.    Upon  1  m.  Mid8.76. 
a  rule  for  an  information  in  the  nature  of  quo  irdisqumiificd 
warranto  against  the  defendant  for  exercising  dedaetiof  Imi 
the  office  of  mayor  of  the  borough  of  Colchester  ;  TiSS^ty^Se 
it  appeared  that  on  the  day  appointed  by  the  ^^^^^^ 
charter,  a  meeting  of  the  free  burgesses  was 
held,  (for  nominating  two  persons  in  the  first  in- 
stance, oneof  whom  was  afterwards  to  be  elected,) 

provided  the  evidence  pro-  and  treating/  supported  by 

duced  to  the  electors,  at  the  such  evidence,  could  fairly, 

time  of  the  election,  in  sup*  and  ought  to  act  upon.    If 

port  of  such  alleged  disquali-  such  fkcts  shall  have  been 

ncation,    were   satisfactory  ;  demonstrated  to  the  electors, 

that  is,  such  as  the  commit-  upon  their  refiisal  to  noUce 

tee,  putting  themselves  in  the  them,  it  surely  can  be  no 

ntoatioo  of  a  jury,  sitting  hardsliip  to  say  their  votes 

upon  a  question  of  bribery  shall  be  lost. 
• 
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at  which  two  persons  of  the  names  of  Smith 
and  Sparling,  together  with  the  defendant, 
being  all  three  aldermen  of  the  borough,  were 
put  in  nomination  by  the  free  burgesses.  The 
mayor  having  called  for  a  shew  of  handis,  de- 
clared the  majority  to  be  in  favour  of  Smith  and 
Sparling  ;  whereupon  a  poll  was  demanded  on 
the  behalf  of  the  defendant,  and  proceeded  in. 
Daring  the  progress  of  the  poll,  and  when  the 
total  number  of  free  burgesses  who  had  voted 
were  as  follows,  viz.  for  Smith  99^  for  Sparling 
9l|  and  for  the  defendant  11,  the  defendant  in- 
quired of  Sparling  if  he  had  taken  the  sacrament 
within  a  year ;  to  which  Sparling  answered  that 
be  had  not;  whereupon  the  defendant  gave 
notice  to  the  free  burgesses  that  Sparling  was 
ineligible.  A  fresh  nomination  did  not  take 
place ;  but  the.  remainder  of  the  free  burgess6s 
ifrere  allowed  to  poll,  at  the  close  of  which  the 
total  uumbers  were,  for  Smith  1 33,  for  Sparling 
123,  and  for  the  defendant  S2  :  but  the  mavor, 
considering  Sparling  as  ineligible,  returned  Smith 
and  the  defendant  to  the  residue  of  the  aldermen, 
who  afterwards  elected  the  defendant  to  the 
office  of  mayor.  The  court  {a)  were  clearly  of 
opinion  that  as  the  notice  givenof  the  ineligibility 
of«Si/^ar/i>/^hadnot  been  until  after  91  persons  had 
vyted  for  him,  the  mayor  was  not  at  liberty  to 
treat  those  votes  as  thrown  away ;  and  to  return 
'  the  defendant,  who  was  in  a  minority.  There- 
fore, where  there  is  notice  after  the  commence- 

(a)  The  counsel  who  was  the  point,  finding  the  conri 
to  have  shewn  cantie  a^inst  were  againnt  him.  And  die 
the  rule,  decUucd  arguing    rule  was  made  absolute. 
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ment  of  the  poll,  the  question  will  be  whether, 
after  striking  off  the  votes  subsequently  given  (a), 
the  disqualified  candidate  has  or  has  not  a  ma- 
jority; if  he  have,  although  his  election  will  be 
void,  nevertheless  the  next  in  numbers  will  not 
be  entitled  to  the  seat. 


Section  4.  Whether  voies  given  to  an  incapaciiaied 
person  are  in  any  case  lost^  where  no  notice  has  been 
given  to  the  electors. 

IN  most  of  the  cases  herein  before  mentioned, 
as  supporting  the  doctrine  that  votes  given  for 
an  incapacitated  person,  after  notice,  are  thrown 
away  and  lost,  the  actual  notice  has  been  shewn : 
it  remains  to  consider  whether  the  notoriety,  that 
a  candidate  is  ineligible  ordisqualified,  can  in  any 


(a)  The  Lord  Chancellor 
upon  the  appeal  against  the 
dccitionoftne  court  of  King's 
Bench,  in  l^ke  Kin^  v.  Haw- 
kinst  in  giving  his  judgment 
■aid,  **  If  the  majority  wiere 
uopolled  at  the  time  of  the 
notice  given,  the  utmost  that 
tfaoae  who  had  polled  without 
notice  could  say,  would  be, 
*  Place  us  in  the  same  situa* 
tiOB  in  which  we  would  have 
been  if  notice  had  been  given 
at  the  beginning  of  the  elec- 


do  so,  they  ought  to  have 
done  it ;  and  if  tney  did  not, 
they  sanctioned  all  that  was 
done;  and  their  complaint 
came  too  late,  when  they 
might  have  required  to  vote 
again,  and  have  made  the 
election  effectual  by  voting, 
or  ineffectual  if  their  votes 
had  been  refused.. 

*^  But  no  other  man  would 
have  been  chosen  here*  The 
majority  knowingly  voted  for 
this  dead  man,  and  that  was 


tion;'    and    that   was    onl^    to  be  attended  to.      If  he 
matter  for  consideration,  it'    were  to  go  farther  he  should 


they  could  not  proceed  on 
the  theory,  that  all  continued 
present  till  the  election  was 
OTer.  The  notice  was  given, 
and  why  did  the  election 
continue  under  these  circum- 
stances?  and  why  diil  not 
those  who  were  surpriseti 
perhaps,  require  to  vote 
again  ?  unless  it  was  the  duty 
of  others  to  call  on  them  to 


take  the  ground  that  the 
majority  was  unpolled  at  the 
time  of  the  notice ;  and  if  he 
were  to  go  farther,  he  should 
sav  it  was  his  opinion  that 
wfien  a  voter  had  polled 
witiiout  notice,  it  reste<l  ou 
him  to  require  to  be  peimit- 
ted  to  vote  again."  2  Dow's 
Hep.  147, 
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Bert.  s.      case  supersede  the  necessity  of  nottoej  so  as  to  af* 

^^^"^      feet  the  electors  with  the  same  conseqoeoces. 

^M  uTat  ^     The  object  of  notice  is,  to  bring  the  law  and  fiaot 

candidAte  ii     of  the  incapacity  of  the  candidate  immediately 

within  the  knowledge  of  the  electors,  and  thereby 
to  make  them  aware  of  the  misapplication  of  their 
votes ;  after  which,  if  they  persist  in  such  misap- 
plitiotionf  they  do  it  of  their  own  wrong,  and  the 
consequent  loss  of  their  franchise  is  their  own 
voluntary  act.— It  seems  in  principle  not  to  be 
distinguishable,  whether,  the  disqualification  be 
within  the  knowledge  of  the  electors,  fi*om  their 
own  observation,  or,  fit>m  actual  notice  given  to 
them,  and  that  their  votes  would  be  alike  thrown 
i8^iin.  i8f  away  in  both  cases. — In  support  of  this  propo- 
(.^iiie/357.)      sition  (a),  there  is  the  case  of  Maiden^  20th  May, 

1715,  where  the  qualification  of  Serjeant  Comyn^ 
the  candidatechosen,  was  openly  demanded  at  the 
election,  and  he  refused  to  swear  to  it.  The  coRb- 
mittee  resolvedhis  election  to  be  void,  ^'behaving 
^^  wilfully  refused  to  take  the  oath  of  qualifica- 
"^^  tioo,  as  is  directed  by  an  act  of  parliament  of 
*'  the  0th  year  of  the  late  queen,''  &c.  (9  Ann. 
c.  5.)  ^'  though  duly  required  so  to  do,  and  not 
^'  having,  at  any  time  before  the  meeting  of  this 

(a)  See  the  cue  of  Rich''  the  taid  C.  M.  was  by  law  in* 

mom/,  10  Jan.  JGOl.  8  Journ.  capable  of  being  elected,  as 

541. 346.  mnte,  73.  his  incapacity  was  objectied, 

Ahcrhn^Aock,  Sth  ^  Dec.  and  was  notorious  to  all  the 
1748.  BiV,  ScM  petitioned  electors,  and  in  paiticolar 
against  the  election  of  Mr.  well  known  to  the  said  C.  3£ 
Maittand^  stating,  that  being  himself.'*  The  case  came  on 
the  sheriff-depute  of  the  shire  to  be  heard  the  ad  Feb.  Ibl- 
of  £c/in6»rgA^  he  was  incapa-  lowing;  but  was  withdrawn 
citated  (see  ante,  280) ;  and  before  the  hearing  was  con- 
claiming  that  he  Mr.  S,  ought  eluded*  25  Journ.  601.  710. 
to  have  been  returned,  *'  as 
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parliament,   taken  the  said  oath/*    And  the     ^^^^-J-^ 
agreed. 


It  does  not  appear  that,  in  that  case,  there 
was  any  distinct  notice  given  to  the  electors, 
that  the  candidate  was  ineligible  in  consequence 
of  his  refusal  to  take  the  oath  of  qualification, 
and  yet  the  committee  resolved,  and  the  house 
agreed  (171  to  106),  that  Mr.  Tufnell,  who 
had  the  next  majority  upon  the  poll,  was  duly 
^elected.  Neither  does  it  appear  that,  in  the 
CBseo?  CockermoutJi,  18th  January,  I717(flf),  (^"/«»*^-\ 
there  was  any  notice^  In  each  of  these  cases 
tlie  incapacity  was  probably  notorious ;  in  the 
former,  the  qualification  is  stated  to  have  been 
openly  demanded;  and  in  the  latter,  as  the  in- 
capacity was  stated  in  the  return,  it  is  probable 
it  was  known  to  the  electors^ 

In  the  case  of  the  King  v.  Blissell,  19  Geo.  3.  l°ii»«-o?7*, 
K.  B.  lord  Mansfield  contemplates  the  proposi-  ^y^-  c®*  *^» 
tion  in  question,  and  his  language  (although  in 


{a)  The  decision  of  die 
house  in  the  Middlesex  case, 
1769,¥rhereby  Mr.  IVilkes,  Uic 
candidale  re tu med ,  ha vi  u^ 
been  expelled  the  house  that 
cession,  and  his  election  twice 
avoided,  upon  the  ground  of 
incapacity,  arising  trom  such 
^expulsion,  Mr.  Luttrell,  who 
iiaid   the  minority  of  votes, 


was  seated,  must  have  gone 
upon  the  notoriety  of  his  dis- 
qualification ;  as  it  does  not 
appear  that  any  notice  was 
given  at  the  poll,  {antCj  123.) 
1  low  ever,  the  bUbsiqucnt  pro- 
ceedings of  the  hou!>i'  in  that 
case  render  any  doctnue  to 
be  collected  therefrom  of  little 
weight,  (oit^e,  125.) 


\ 
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^^^l^  that  case  there  was  notice)  supports  the  notion, 
that  the  notoriety  of  incapacity  would  be  tanta- 
mount to  notice. 

l^he  subject  there  iti  dispute  was,  whether 
hlissell  had  been  duly  elected  an  alderman  of 
Portsmouth.  He  and  one  Pike  were  put  in 
nomination ;  Pike  was  chamberlain  of  the  cor- 
poration; the  mayor  objected  to  him  as  ineli- 
gible on  that  account;  three  aldermen,  how- 
ever,  voted  for  him ;  the  mayor  then  gave  no- 
tice to  the  aldermen  that  their  votes  were  thrown 
away,  and  declared  Blissell  duly  elected,  though 
he  alone  voted  for  him :  Pf  Ae  was  holden  not  to  be 
disqualified  ;  but  lord  Mansfield^  addressing  the 
counsel  who  was  arguing  that  the  disqualifica- 
tion was  not  notorious,  said,  ^'  Do  you  doubt 
"  that  if  he  is  really  disqualified,  whether  such 
"  disqualification  is  notorious  or  not,  that  the 
"  votes  given  for  him  are  thrown  away  ?  In 
•*  another  judicature^  if  the  disqualification  is 
**  notorious,  it  does  more;  it  elects  the  other 
"  party  {ay 


(fl)  How  far  the  returning    votes  given  for  a  disqualified 
officer  is  bound  to  act  upon    candidate,  see  post y  chap. 
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CHAPTER  I. 

OF  UNDUE  I'N'TEBFERENCB  AT  ELECTIONS. 

Section  1.    Of  the  freedom  of  elections. 

Section  2.    Of  the  interference  qf  peers. 

Section  S-     Of  the  interference  of  ptrsons  holding  tear* 
tain  offices. 

SsctiON  4.    Of  the  removal  of  the  fmUtary  from  tlw 
.place  of  ejection. 

Skffriotf  5.     Cf  (he  interruption  of  the  ^9t}ceedhtj^  ai 
dettions  by  riots. 

Section  6.     Scotland. 

Section  7.    Ireland. 


'iCifTE  shall  now  trfcat  of  the  proceedings  at 
^  ^  the  elections,  which  will  be  detailed  in 
chronological  order^  from  the  issuing  of  the 
writ  in  the  first  instance,  until  the  making  the 
return,  when  the  election  is  completed. 
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atct.  1.  But  before  we  enter  hereupon,  it  is  necessaiy 

to  point  out  those  provisions,  by  which  the  free 
enjoyment  of  the  ekctive  franchise  is  protected 
and  secured  to  the  electors,  as  essential  to  the 
very  existence  of  parliament. 


/^ 


The  Stat.  1  W.  &  M.  sess,  2.  c.  2.  §  1.  (^?),  after 
reciting,  as  one  of  the  grounds  of  the  abdica- 
tion of  JameSy  the  "  violating  the  freedom  of 
election  of  members  to  serve  in  parliament," 
^^ttobe      declares,  "  that  election  of  members  of  parlia- 
*^  ment  ought  to  be  free,"  this  being  one  of  the 

YjRpr<Ae«f«i.  s  undoubted  rights  and  liberties  therein  claimed 
i,  309.)   and  recognized 

The  freedom  of  election,  thus  solemnly  con- 
firmed, and  which  was,  in  truth,  a  first  and 
established  principle,  the  law  will  not  sufler  to 
be  endangered  either  by  seduction  and  persua* 
sion,  or  by  awe  and  intimidation^ 

Therefore  it  is,  that  neither  practices  of 
bribery  and  corruption,  nor  the  inteiposition  of 
illegal  influence,  nor  the  presence  of  a  military 
force  during  an  election,  nor  the  interruption  of 
the  proceedings  by  riot  and  disturbance,  can  in 
any  degree  be  endured  by  the  constitution. 

(ii)  The  act  •*  declaring  the    "  subject y  and  settling  tkesuc* 
**  rights  and  liberties  of  the    ^*  cession  of  the  crovn.'^ 
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The  practices  herein  first  mentioned  as  sub-      ^^^  ^" 
verslve  of  the  freedom  of  elections,  are  treated 
of  elsewhere  in  this  work ;  the  other  prohibit  (Sce«i*«,ciitn. 
lions  of  the  law,  in  respect  of  the  freedom  of  jmit,  vol  il) 
elections,  will  be  examined  in  the  following     v 
sections. 


Section  £.     Of  the  interference  nf peers, 

THE  successful  efforts  of  the  commons,  in 
establishing  the  security  of  their  independence 
against  any  undue  influence  on  the  part  of  the 
crown,  have  been  already  noticed;  it  is  now  to  (Seemu^t^m^ 
be  seen  that  their  vigilance  had  not  been  less,  *'^  ^  -* 
in  prohibiting  the  interference  of  the  other 
branch  of  the  legislature. 

The  law  of  parliament  strictly  forbids  that 
peers  should  in  any  way  interfere  at  elections 
for  members  of  the  house  of  commons. 


On  the  10th  December,  1641  («),  information  t  Jonra. 
being  given  to  the  house  of  commons,  diat  letters 

(a)  The  entry  ih.  the  jour-     houscofcommons  has  received 
nal    is  this:    '*  Whereas  the    information  that  letters  from 


'&4 

Bc€t.f. 
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wtte  sent  from  peers  to  boroCighs,  **  to  miike 
^*  elections  o^  members  s"  they  expressed  thieir 
dftsappfobatioo  thereof,  a«  temdipg  to  tbe  ytola- 
tiou  of  <tbe  privileiges  of  parlumeiity  and  tbe  fre^ 
4^001  of  ejections  of  soembers  of  the  houise  pf 
commons ;  and  declared,  that,  notwith^tandiiig 
such  letters,  all  persons  to  whom  such  elections 
belonged  ought  to  proceed  with  that  freedom 
which,  by  the  laws  t)f  the  realm  and  of  rights 
they  ought  to  do ;  and  that  they  expected  tiiat 
if  any  such  letters  should  thereafter  be  sent,  the 
parties  receiving  them  should  certify  their  con- 
tents to  the  house,  or  bring  the  letters  them- 
i^lves  to  the  'Speafker.  An  order  was  thereupon 
made  to  this  effect,  and  tbe  members  of  the  houM 


peers  arc  directed  toi>orou*ith€, 
that  4ioware  to  m^ke  elections 
of  members  to  serve  in  this 
paliament :  they  conceive, 
that  all  letters  of  that  nature, 
from  any  peers  of  this  realm, 
do  necessarily  tend  to  the 
violation  of  the  privileges  of 
parliament,  and  the  freedom 
of  elections  of  the  members 
that  ought  to  serve  in  the 
bouse  of  commons:  and  do 
declare,  that,  notwithstand- 
ing such  letters,  all  persons, 
to  whom  elections  of  knights 
and  burgesses  do  belong, 
ought  to  proceed  to  their  elec- 
tions with  that  freedom,  which 
by  the  laws  of  the  realm,  and 


of  right,  they  oug^t  to  do; 
and  do  expect,  that  if  mj 
such  letters,  from  any  peer? 
of  the  realm,  shall  hereafter 
be  sent  unto  them,  that  tf)f 
parties  receiving  the  same 
shall  certify  the  contents 
thereof,  or  bring  the  letters 
themselves  to  the  speaker  of 
the  house  of  commons/' 

*'  Resolved,  upon  the  que^ 
tion,  that  it  shall  be  thus 
ordered :  And  that  the  knights, 
citizens,  burgesses,  and  Barons 
of  the  cinque  ports,  shall  send 
copies  of  this  order  to  the  fe- 
veral  counties,  cities,  bo- 
roughs, and  cinque  ports  re* 
spectively." 


were  ordered  to  send  copie*  to  their  respective       Sect  «• 
constituents* 

Uptto  the  15th  February,  ITXM),  the  honse,  isjounusss. 
itpOii  iA  l^etition  being  presented^  complaining  of 
the  ihterfereticJe  of  a  peer  at  the  election  for 
Hnntingibny  ttiade  an  order  against  s»ch  inter- 
Rlfehiie  {d\  (or  that  df  lords  lieutenants  of  coun* 
lies),  which  Was  afterwards  repeated  at  the 
ttfommettceiAefit  of  every  session  a^  a  standing 

Upon  the  nnion  with  Irelandj  the  propriety 
of  making  some  alteration  in  the  terms  of  this 
ttdtt  Was  considered ;  and^  after  a  Committee 
i^^ioSnted  to  iieport  (according  to  an  order  of   ~ 
Che  SOth  October,  1801),  had  made  their  report,  srjounujk 
(17th  November),  the  following  resolution  was  »*S4. 
adopted,  (27th  April,  1802),  and  has  since  con-  J^^srs. 
tinned  to  be  the  standing  order  hereupon : 

ftesolved,  **  That  it  is  a  high  infringement  of  ^^"  "o^^ 

.^       .  ,  °  °  concern  IlieaN 

Uie  libferties  and  privileges  of  the  commons  of  •civ" « «*W5- 

tions* 

the  United  kingdom,  for  any  lord  of  parliament, 
Cft  other  peer  or  prelate,  not  being  a  peer  of 

(a)  Resolved,    nem,    con.  members  to  serve  for  the  com- 

**  That  for  any  peer  of  this  mons  in  parliament,  is  a  high 

kiogdom,  or  any  lord  licute-  infringement  of  the  liberties- 

nant  of  any  cou  n  ty ,  to  concern  and  privileges  of  the  COHUaoai 

themselves  in  the  elections  of  of  England.*^ 
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_  • 

Sect.?.      Ireland  at  the  time  elected,  and  not  having 
declined  to  serve  for  any  county,  city,  or  bo- 
rough, of  Great  Britain^  to  concern  himself  in 
the  election  of  members  to  serve  for  the  com- 
^^^^ofTfe^  mons  in  parliament,  except  only  any  p^r  of 
Und,  at  dec-   JrelafifL  at  such  elections  in  Great  Britain  r«- 

ttoDs  in  Great 

Brimin,  where  spcctivcly,  whcrc  sucli  pccr  shall  appear  as  a 
candi^tesyor  candidate,  or  by  himself,  or  any  others,  be  pro- 
such,  posed  to  be  elected ;  or  for  any  lord  lieutenant, 

Lords  liente-  ^  ^        .  -i    t_«  ir»      /• 

nants,  and  go-  OT  govcmor  of  any  coimty,  to  avail  himself  of 
counties,  not  to  any  authority  derived  from  his  commission,  to 
^wcTui  ei^  influence  the  election  of  any  members  to  serve 
****^  for  the  commons  in  parliament  (a).'* 

Since  the  period  in  the  reign  of  Charles  the 
(Jirff,  f84.)     first,  when  the  commons  made  the  order  first 

above  mentioned,  there  have  been  several  com- 
plaints to  the  house  of  the  interference  of 
peers. 


i«joam.s5S,      The  petitions  in  the  cases  of  Lestwythiel^  of 

2p9^rO 

the  12 til  December,  I698,  and  of  the  5th  May, 
llL^^€]l^)  1701,  a^  well  as  that  before  mentioned  of  Hunt- 

ingdonj  contained  allegations  to  that  effect. 
In  these,  however,  it  does  not  appear  that 
any  thing  was  done  material  to  the  present 
consideration. 


(a)  For  the  resolution  against  peers  voting  at  elections, 
tot  post,  vol.ii* 


CHAP.  I.]  AT   ELECTIONS,  287 

In  the  case  of  Malmsbury^  29th  January,       Sectf. 
1701,  upon  the  question  touching  the  proceed-  13  Jouni.  ni, 
ings  in  respect  of  the  election,  the  earl  of  Peter* 
borough  having  been  mentioned  in  the  evidence 
^ven  at  the  bar  in  relation  thereto,  he  desired 
to  be  heard  (a). 

When  he  had  been  heard,  it  was  resolved,  RefoTatioa 
"  That  it  appeared  to  the  house,  that  he  was  fi? l^ifjfh^* 
guilty  of  many  indirect  practices,  in  endeavour-  ***  ^  **«*»% 
ing  to  procure  Daniel  Parky  esquire,    to  be 
elected  a  burgess  to  serve  in  that  present  parlia- 
ment for  the  borough  of  Mulmsbury^^  &c. 

In  the  case  of  Carlisle^  14th  May^  1710,  th6  16  Joiin.54& 
bishop  of  Carlisle  having  been  mentioned  in 
the  evidence  touching  the  election,  he  desired 
to  be  heard. 

After  he  had  been  heard,   it  was  resolved,  ResoiuUon 
'^  That  it  appeared  to  the  house  that  he  had  dis-  ^HnteriVni^ 
-persed  several  copies  of  a  letter,  pretended  to  *"  *"         "* 
have  been  received  from  sir  James  Alontague  (a 
member  of  the  house),  in  order  to  procure  him 
to  be  elected  a  citizen  in  the  city  of  CarlislCj 
reflecting  on  the  honour  of  her  majesty ;  and 
by  concerning  himself  in  the  said  election,  had 
highly  infringed  the  liberties  and  privileges  of 
the  commons  of  Great  Britain.'' 

(a)  It  does  not  distinctly     borough  was  in  endeavouring 
appear   what   the   nature    of    to  procure  the  election, 
the  interference  of  lord  Peter' 
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8«c^  «•  The  petitions  in  the  cases  of  Seaford,  20th 

s5  Jonrn.  429.  November,  1 747  (a),  and  of  Tregonjfj  a6th  No- 
s5joarn.449.  vember,  1747(6),  contained  allegations  of  peer9 

having  concerned  themselves  in  the  elections, 
3Doii^.839.    as  did  that  in  the  case  of  Worcester^  177$  (c); 

but  in  the  former  of  these  the  petition  was  dis^ 
missed,  and  in  neither  of  the  latter  does  this 
point  seem  to  have  been  insisted  upon. 
'I 

(a^The  petition  of  the  right  matter  of  the  petition  should 

honourable     Charlc$     Sack'  be  heard  at  the  4>ar  of  the 

vilki  commonly  called  earl  house. 

of  MiddleseSy    and    of    Mr.  This  motion  was  negatived. 

Gage,    complained    in    sub-  247  to  9^;  and  it  was  ordered 

stance,  thata  peer  of  the  realm,  that  the  petition   should    be 

on  tho  day  before  the  election,  dismissed. 

invited  most  of  the  voters  to  {b)  The    petition  of   Mr, 

liis   house,    and    entertained  Kirril  stated,  araong^  olber 

them  there,  and  tbey  being  so  allegations,    "  that  a  noble 

assembled,  solicited   and  in-  lord  and  peer  of  parliament 

fluenced  them    in  respect  of  did  concern  himself  With,  and 

giving  their  votes  at  the  elec-  endeavour  unduly  to  influence 

tion ;  and  that  he  afterwards,  the  choice  pf  representatives 

in  order  to  awe  and  influence  of  the  said  borough,  by  soli- 

Ihe  electors,  came  into  court  citing  votes  in  person  in  behalf 

at  the  election,  accompanied  of  the  sitting  members,  pub- 

by   other  peers,    and    being  licly  going  about  from  liouse 

|Beatcd  near  the  returning  of-  to  houjie  for  that  purpose,  in 

iicer,    continued    there   until  manifestviolationof  the  rights 

the  poll  was  closed,  notwith-  ami  privileges  of  the  commons 

standing  that  the  presence  of  of  Great  Britain," 

such  peers  was  objected  to  by  •      A  motion,  that  the  matter 

one  of  the  petitioners,  and  the  of    the    petition    should    be 

returning  officer  was  applied  heard  at  the  bar  of  the  house, 

to  by  him  not  to  take  the  poll  was  negatived,  and  it  was  or- 

whilc  they  remained.  dered  to  be  refic^red  to  a  com- 

The  then  standing  order  of  mittee ;  but  there  is  no  further 

the  house  against  the  interfe-  entry  touching  the  case, 

renceofpeers  having  been  read,  (c)  In   the  above  case  of 

'  a  motion  was  made,  that  the  Worce9terf  when  it  was  pro* 
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Sbctiok  S.     0/the  interference  of  persons  holding  cer- 
tain offices. 

IT  is  declared  by  the  before  mentioned  order 
of  the  house,  to  be  an  high  infringement  of  the 
liberties  and  privileges  of  the  commons,  for  any 
lord  lieiitehatit  (a)  to  aVai!  himself  of  any  antho* 
rity  derived  from  his  commission,  to  influence 
the  election  of  any  niembers  to  serve  for  the 
commons  in  parlianjeni(6). 


Setts. 


Sie  AMl^  8M.) 
rdi  licule- 
nantt  of  ooon- 
tiet  not  to 
aTmil  themn 
lelfet  of  Any 
authority  de- 
rived from 
their  commli- 
■ioiu  to  infla- 
enee  eleetloni, 


posed  on  the  part  of  the  pe- 
titioDer  to  go  into  evidence 
concerning  the  interference 
of  a  jpeer,  com  plained  of  in 
the  petition,  the  counsel  on 
the  other  side  objected  to  it, 
as  being  only  a  matter  of 
privilege^  which  was  not  es- 
sential to  the  merits  of  the 
election ;  that  such  an  inquiry 
might  hare  been  made  by  the 
ancient  committees  of  elec- 
tions^ which  were  also  com- 
mittees of  privileges;  but  that 
now  there  is  a  distinct  com- 
mittee of  privileges  appoint- 
ed annually^  before  whom 
such  A  complaint  ought  to 
be  carried.  The  committee 
thought  that  they  were  bound 
to  entertain  the  evidence,  be- 
ing sworn  to  try  the  matter 
4»f  the  petition.  3  Doug. 
355. 

(a)  See  the  proceeding^  as 
to  the  alleged  interference  of 
the  Dnke  ofChandos  in  the 
election  for  the  county  of 
Southampton^  10th  and  17th 
Dec.'  1779,  and  2d  February, 
1780.  37  Journ.  iOfjf.  5J3. 
557. 


See  the  proceedings  as  t» 
the  alleged  interference  of 
Lord  Douglas  in  the  Lanark' 
shire  election,  wherein  the 
charge  with  respect  to  him 
was  reported  to  be  perfectly 
false  and  groundless,  and 
wherein  one  Thomas  Ferguson 
appearing  to  have  made  an 
unfoun^edT  statement  with 
respect  to  Lord  Douglas** 
interference,  was  oraered 
into  custody.  10th  and  24th 
April,  and  20th  May,  1618. 
73  Jonrn. 

Weymouth  and  Meicombe 
RegiSf  1812*  The  writ  was  de« 
livered  to  the  Duke  of  Cum» 
berland ;  but  though  this  was 
reported  to  the  house,  and  a 
motion  was  made  thereupon, 
no  further  notice  was  taken 
of  it.     Male f  65*    $8  Journ. 

(b)  Mr.  Serjeant  Beytoood 
mentions  that  lords  ueute* 
nants  in  some  counties  for- 
merly assumed  the  right  to 
nominate  one  member  for 
every  borough  within  their 
districts.    Co.  El.  55.  (n).  . 


u 
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8eet.3. 


norsiBUtert 
under ihe 
crown* 


Lordwnrden 
of  tbe  dnqne 
portinotto 
recNHnncnd 
meniben  for 
tho  cinque 
portSydce. 


In  the  same  spirit  it  has  been  resolved  to 
be  highly  criminal^  for  any  minister  or  servant 
under  the  crown  to  use  the  powers  of  office  for 
the  like  purpose. 

It  seems  that  the  lord  wardens  of  thef  cinque 
ports  used  formerly  to  claim^  as  of  right,  a  power 
of  nominating  and  recommending  to  each  of  the 
cinque  ports,  the  two  ancient  towns,  and  their 
respective  members,  one  person  to  be  elected 
for  each  of  such  places;  but  the  stat.  2  W.  &  M. 
sess.  1.  c.  7  (<z),  after  reciting  by  §  1.  that  they 
had  so  pretended  and  claimed,  contrary  to  the 
ancient  right,  usage,  and  freedom  of  elections* 
declares  by  §  2.  all  such  nominations  or  recom- 
mendations to  be  contrary  to  the  laws  and 

<<  asase,  right,  and  freedom 
'*  of  elections  :'* 
§  a.  **  Be  it  therefore  de- 
clared and  enacted,  by  Ihe 
klng*s  and  queen's  moat 
*^  excellent  majesties,  by  and 
*^  with  the  advice  and  coh- 
*'  sent  of  the  lords  spiritual 
**  and  temporal,  ana  com- 
"  mons  in  this  present  oar- 
**  lianient  assemoled,  ana  by 
**  the  authority  of  the  same, 
'^  That  all  such  nominations 
**  or  recommendations  were 
"  and  are  contrary  to  *  the 
**  laws  and  constitutions  of 
''  this  realm,  and  for  the  fa- 
**  ture  shall  be  so  deemed 
<*  and  construed,  and  hereby 
**  are  declared  to  have  beete, 
**  and  are,  void  to  all  intents 
*'  and  purposes  whatsoever ; 
<<  any  pretence  to  the  con- 
'*  trary  notwithstandiDg.'^ 


(a)  The  Stat.  2  W.  &  M. 
sess.  1.  c.  7.  '^  An  act  to  de* 
^*  clare  the  right  and  freedom 
**  of  election  qf  members  to 
^  serve  in  parliament  for  the 
*' dnque ports**  [A.D.  1(5&0.] 

*'  whereas  the  election  of 
'*  members  to  serve  in  parlia- 
**  ment  ought  to  be  free ;  and 
•*  whereas  the  late  lord  war- 
**  dens  of  the  cinque  ports 
**  have  pretended  unto,  and 
*<  claimed,  as  of  right,  a 
'*  power  of  nominating  and 
'*  recommending  to  each  of 
**  the  said  cinque  ports,  the 
'*  two  ancient  towns,  and 
••  their  respective  members, 
••  one  person  whom  they 
**  ought  to  elect  to  serve  as  a 
**  baron  or  member  of  parlia- 
"  ment  for  such  respective 
**  port,  ancient  town,  or  mem- 
*•  ber,  contrary  to  the  ancient 
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constitution  of  this  realm,  and  to  be  void  to  aU 
intents  and  purposes* 

Upon  the  same  principle  upon  which  it  has 
been  seen,  that  persons  holding  certain  offices 
are  disqualified  from  being  themselves  in  parlia* 
menty  persons  in  the  several  offices  hereinafter 
mentioned  are  forbidden  to  interfere  in  elections^ 
and  heavy  penalties  are  imposed  upon  such  peF« 
fions  if  they  presume  so  to  interfere. 


89 

SeetS. 


By  the  Stat.  5  W.  &  M.  C.  SO.  §  48.  (a)^  no  C0l«  Offieenorper 

^  •  «  ^^  SODS  ttPtPWyBfl 

lector,  supervisor,  ganger,  or  other  officer  or  in  charw, 

coUectiii^i«» 


€€ 


€€ 


(a)  The  stat.  5  W.  &  M. 
c.  20.  "  An  act  for  granting 
**  to  their  majesties  several 
**'  rates  and  duties  upon  ton- 
mage  cf  ships  and  vessels,  and 
wpon  beer^  ale^  and  other  li* 
fuorSf  for  securing  certain 
**  recompences  and  advantages 
**  mthe  said  act  mentioned^  to 
"  such  persons  as  shall  volun^ 
**  iariljf  advance  the  sum  of 
**Jifieen  hundred  thousand 
^*  pounds  towards  the  carrying 
^  nn  the  war  against  France' 


>» 


^  48^  ''  And  to  the  end  the 
^*  great  duties  of  excise,  and 
••  the  powers  given  for  the 
'*  collecting  and  levying  the 
«<  same,  may  not  be  employed 
^  for  the  influencing  of  elec- 
*'  ftions.of  members  to  serve 
«'  in  parliament,  which  elec- 
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tionsy  by  Che  cbnstitation  of 
this  government,  ought  to 
be  free  and  uncorrupt;  Be 
it  enacted,  by  the  authority 
aforesaid,  That  from  and 
after  the  first  day  of  May, 
in  the  year  of  our  Lord 
1694,  no  collector,  supex* 
visor,  gaugcr,  6r  other  of- 
ficer, or  person  whatsoever, 
concerned  or  employed  in 
the  charging,  collecting,  le« 
y^ing,  or  managing,  the  du* 
ties  of  excise,  or  any  branch 
or  part  thereof,  shall,  by 
word,  message,  or  writing, 
or  in  any  other  manner 
whatsoever,  endeavour  to 
persuade  any  elector  to  ffire, 
or  dissuade  any  elector  from 
giving,  his  vote  for  the 
choice  of  any  person  to  be 
a  knight  of  the  shire,  citl- 


u2 
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•«5t  s.      person  wliatsoeveri  concerned  or  employed  in 

▼ying,  •rna-    the  charging,  collecting,  levying,  or  managing 

dades  of  ex-     the  duties  of  excisc,  or  any  branch  or  any  part 

teriere^io  ekc^  thereof^  shali,  by  word,  message,  or  writing,  or 

^*^         .  in  any  other  manner,  endeavour  to  persuade 

any  elector  to  give,  or  dissuade  any  elector  from 

giving,  his  vote  for  the  choice  of  any  person  to 

Penitj  of       serve  in  parliamelit ;  and  every  officer,  or  other 

tOOL  OB  socli  .  ,  .         .  • 

penoM  oflend-  person  offcuding  therein,  is  made  liable  to  a  pe- 
aStii^fromof-  nalty  of  jf^lOO,  and  disabled  and  incapacitated 

from  bearing  or  executing  any  office  relating  to 
the  duty  of  excise,  or  any  other  office  or  place 
of  trust  under  the  crown. 


ConmitBioners      The  stat  12  &  13  Will.  S.  c.  10.  §91-  (a),  in 
tbecaitoms^    like  manner  prohibits  the  interference  of  com* 


*^  sen,  burgess,  or  baron  of 
**  any  co.unty,  city,  borough, 
**  or  cinque  port,  to  serve  in 
"  parliament;  and  every  offi- 
**  cer,  or  other  person  offend- 
^*  ing  therein,  shall  forfeit  the 
**  samofone  hundred  pounds, 
•*  one  moiety  thereof  to  the 
*•  informer,  the  other  moiety 
''  ib  tho  poor  of  the  parish 
*'  ivhere  such  offence  shall  be 
•*  committed,  to  be  recovered 
**  by  any  person  that  shall 
**  'sue  for  the  same,  by  action 
<<  of  debt,  bill,  plaint,  or  in- 
**  formation,  in  any  of  their 
**  majesties'  courts  of  record 
*''at  If^est minster y  in  which  no 
**  essoin*  protection,  privilege, 


"  or  wager  of  law,  or  more 
*'  than  one  imparlance,  shall 
"  be  allowed ;  and  every  pcr- 
"  son  convict  on  any  such 
**  suit,  of  the  said  otknce^ 
**  shall  thcrcby  become  dis- 
abled and  incapable  of  ever 
bearing  or  executing  any  of> 
fice  or  place,  concerning  or 
relating  to  the  duty  of  ex* 
cise,  or  any  other  office  or 
place  of  trust  whatsoever 
under  their  majesties,  their 
"  heirs  or  successors." 

fFor  more  of  ihit  statute^ 
tee  antey  iGS.J 

(a)  Thcstat.  12&13  Will. 
3.  c.  1 0.  "  An  act  for  grant" 
"  ing  an  nid  to  his  rnqfeiUyJ'or 
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(( 
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missioners,  collectors,  comptrollers,  searchers,  or     vf^^X^ 
other  officers  or  persons  concerned  or  employed  ^^^^SSS 
in   the  charging,  collecting,  levying,  or  mar 
naging,   the  customs,  or  any  branch   or  parjt 
thereof,  under  a  similar  penalty,  together  with  ^"ST*^"" 
die  same  incapacity.  offoAnj. 

The  Stat  9Ann.  c.  10.  §44.(/7),  in  term§  precisely  Postomster, 

orpoftnmla 


**  drfra^in^  the  cjrpence  of  his 
•*  Max  If  ^  guards,  and  garrison  9, 
^^J'or  one  If  ear  J  and  for  other 
**  mecessarif  occasiont,  tuo  shiU 
**  I'iMgi  in  the  pound" 

(91.  '^  And  be  it  further 
^  enacted,  by  the  authority 
^'  aforesaid,  That  from  and 
*^  after  the  nine-and-twcnticth 
••  day  of  September,  one  thou- 
*'  sand  seven  hundred  and 
*'  one,  no  comniibsioncr,  col« 
••  Irctor,  comptroller,  search- 
•*  er,  or  other  officer  or  person 
**  whatsoever,  concerned  or 
**  employed  in  the  charging, 
•*  collect  in fl;,  levying,  or  ma- 
*'  naging,  the  customs,  or  any 
**  branch  or  part  thereof. 
'^  shall,  by  word,  message,  or 
^*  writings  or  in  auy  other 
**  manner  whatsoever,  endea- 
••  vour  to  persuade  any  elector 
•*  to  give,  or  dissuade  any  dec* 
**  tor  from  giving,  his  vote  for 
*'  the  choice  of  any  }>orson  to 
**  be  a  knight  of  the  shire,  ci- 
•*  tizen,  burgess,  or  baron  of 
•*  any  county,  city,  borough, 
•*  or  cinque  port,  tc)  serve  in 
•*  parliament ;  and  every  of- 
**  Acer,  or    other  person  of- 


"  fending  therein,  shall  forfeit 
"  the  sum  of  one  hundred 
"  pounds ;  one  moiety  therc- 
*'  of  to  the  informer,  the  other 
"  moiety  to  the  poor  of  the 
'*  parish  where  such  ofience 
"shall  be  committed,  to  be 
"  recovered  by  any  person 
"  that  shall  sue  for  the  same, 
'*  by  action  of  debt,  bill, 
*^  plaint,  or  information,  in 
"  any  of  his  majesty's  courts. 
"  of  record  at  IVcstminster,  ia 
*'  which  no  essoin,  protection, 
**  or  wager  of  law,  or  more 
"  than  one  imparlance,  shall 
"  be  allowcil ;  and  every  per* 
"  son  convict  on  any  such 
"  suit,  of  the  said  offence,shall 
**  thereby  become  disabled, 
**  ami  incapable  of  ever  bear* 
"  ing  or  executing  any  office 
"or  place»  concerning  or  ipr 
*'  lating  to  the  customs,  pr 
"  any  other  office,  or  place  of 
"  trust  whatsoever  unde^  hjs 
*'  majesty,  his  heirs  or  sue- 


*'  cessors." 


(For  more  of  this  statMitf . 
seg  ante  J 172.^ 

(a)  The  sxat.  9  Ana.  c.  10. . 
^  An  act  for  estabiisking  a  ge* 
"  neral  post-ojfice  for  mU  her 


i9* 
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8e^3* 


cenenly  tlitir 
depiiitiei,  uid 
pcnoDi  em- 
ployed in  le- 
ceiTingy  ool« 
lecdogf  wm^ 
nmgiBi  dw  ae. 
▼eoneof  Ike 
pott-oAoe,  not 
to  interfere  in 
electionf. 


the  same,  prohibits  the  interference  of  any  post- 
master,  or  postmaster-genera],  or  of  his  or  their 
deputy,  or  deputies,  or  of  any  person  employed 
by,  or  under  him  or  them,  in  the  receiving, 
collecting,  or  managing,  the  revenue  of  the 
post-office,  or  any  part  thereof. 

The  penalty,  and  consequent  incapacity,  up- 


**  maJHty*8  dominions^  and  for 
**  settling  a  tceekly  sum  out  of 
"  the  revenues  thereof  for  the 
"  service  of  the  var,  andothtr 
*'  her  majesty  s  occasions," 

(§  1.  Repeals  the  stat.  12 
Car.  2.  c.  35,  and  the  Scots 
itt  "  Anent  the  postoffice^'*  of 
the  5th  5ess.  of  the  first  par- 
liament of  Will.  3.) 

(§2.  Establishes  the  general 
post-office.) 

§  44.  "  And  be  it  further 
•'  enacted,  by  the  authority 
**  aforesaid 9  That  no  pobi- 
"  masteri  or  postmaster-gone- 
**  ral,  or  his  or  their  deputy 
*•  or  deputies,  or  any  penion 
"  employed  by  or  under  him 
"  or  them,  in  the  receiving, 
"  collecting,  or  managing  the 
"  revenue  of  the  post-office, 
,  **  or  any  pan  thereof,  shall, 
**  by  word,  message,  or  writ- 
**  ing,  or  in  any  other  manner 
"  whatsoever,  endeavour  to 
**  persuade  any  elector  to  give, 
*'  or  dissuade  any  elector  from 
"  giving,  his  vote  for  tiic 
"  choice  of  any  person  to  be 
'^  a  knight  of  the  shire,  citi- 
*'  ZQn,  burgessf  or  baron  of 


"  any  county,  city,  borough, 
"  or  cinque  port,  to  serve  in 
**  parliament ;  and  every  of- 
**  ficer,  or  other  person  of- 
"  fending  therein,  shall  for- 
•'  feit  the  sum  of  one  hundred 
"  pounds ;  one  moiety  thereof 
"  to  the  informer,  the  other 
'*  moiety  to  the  poor  of  the 
**  parish  where  such  offence 
"  shall  be  committed,  to  be 
"  recovered  by  action  of  debt, 
**  bill,  plaint,  or  infonnaiion, 
"  in  any  of  her  majesty's 
'*  courts  of  record  at  JVcst^ 
"  minster y  or  in  the  court  of 
*'  exchequer  in  Scotlatidy  for 
"  the  said  offences  committed 
in  Enghnd  and  Scotland  rc- 
^pcctively,  wherein  no  es- 
"  soin,  protection,  or  wager  of 
"  law,  or  any  more  than  one 
"  imparlance,  shall  be  al- 
"  lowed  ;  and  every  person 
*•  convict  on  any  such  suit 
"  of  the  said  offence,  shall 
"  thereby  become  disabled, 
**  and  incapable  of  ever  bear* 
"  ing  or  executing  any  office, 
"  or  place  of  trust  whatso^ 
"  ever  under  her  majesty,  hcjr 
**  heirs  or  successors." 


(( 


<( 
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On  conviction  of  such  offence,  are  the  sairie  as  -^ 
those  mentioned  with  respect  to  officers  of  the.  ^ 
excise  and  customs. 


-  w 

i:  I' 


So,  by  the  stat  9  Ann.  c.  11.  §  49(«),  commis-  Coaunissio 
sioners,  officers,  or  other  persons  concerned  or  ^pcM^ 
employed  in  charging,  collecting,  receiving,  or  ^h^^^i^  \ 
managing,  the  duties  granted  by  that  act,  are  JSJ^'the 


4( 
•t 


(a)  The* Stat.  9  Ann.  c.  11.  "  port;  and  every  officer,  or 

An   act  for  laying  certain  '^  other  person  offending  thcrc* 

dut'ua  vpon  hides  and  shifts^  ^*  in,  sliall  forfeit  the  sum  of 

'*  tannedy  tawed,    or   dressed,  **  one   hundred  pounds,  one 

^  and  vpan  veUum  and  parch-  *"*  moiety  thereof  to   the  in« 

**  went, for  the  term  ofihirty"  "  former,  the    other  moiety 

"  ttso  years,  for  prosecuting  "  thereof  to  the  use  of  the 

^  the  war,  and  other  her  via-  ^\  poor  of  the  parish  or  place 

^^Jesty's  most  necessary  occa-  **  where  such  dffencc  shall  be 

**  sions,"  "  committed,  to  be  recovered 


<i 


by  any  person  that  shall  sue 

§49*   '^  And  be  it  furthcir  ^' for  the  same  by  faction  of 

•*  enacted,  by  the    authority  "  debt,  bill,  plaint,  or  infor- 

'*  aforesaid,  That  no  commis-  ^^  mation,  nil  any  of  her  ipa- 

'•  sioner,  officer,  or  other  per-  "  jcsty's  courts  of  record  at 

"  son,  concerned  or  employed  ** .  IVestminstcr,  or  in  the  court 

*^  in  the  charging,  collecting,  **  of  exchequer  in  that  part  of 

*^  receiving,  or  managing,  any  *^  Great  Britain  called   Scot- 

^^  of  the  duties  granted  by  this  **  land,  in  which   no  essoin, 

"  act,  shall,  by  word,   mes-  "  protection,  privilege,  or  wa- 

*^  sage,  or  writing,  •or  in  any  "  gcr  of  law,  or  more  than  one 

*^  other    manner,    endeavour  *^  imparlance,  sharll  be  allow* 

"  to  persuade  any  elector  to  *•  ed;  and  every  person  convict 

**  give,  or  dissuade  any  elector  '*  on  any  such  suit,  shall  there^ 

•*  from  giving,  his  vote  for  the  "  by  become  disabled,  and  in- 

**  choice  of  any  person  to  be  "  capable  of  ever  bearing  or 

"  a  knight  of  the  shire,  com-  "  executing     any    office    or 

"  missiomr,  citizen,  bujrgess,  "  place   of  trust  wbat8oe\'er 

"  or  baron,  for  any  county,  *'  under  her  majesty,  her  heirS 

"city,   borough,   or    cinque  "  or  successors/'   • 


i 
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ticf  granted 

#•  11,  not  to 

iBterfeffein 

•Icctioin, 
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in  like  manner  prohibited  from  interferiijg  at 
elections,  under  the  same  penalty,  and  with 
the  same  disability,  as  in  the  other  cases  just 
mentioned. 


m^oAcm,         '^^  ^^^  ^®  ^^^-  ^'  ^^^  (^)'  ^y  §  182,  has  the 
«M9CfBoiiB     same   prohibition,   with   respect    to    commis* 


(a)  The  stat.  10  Ann.  c.  19- 
^  An  act  for  laying  several 
**  duties  vpon  all  soap  andpa^ 
**  per  made  in  Great  Britain, 
**  or  imparted  into  the  same^ 
**  and  vpon  chequered  and 
^  striped  linens  imported^  and 
^  upon  certain  silks,  caUcoes, 
**  ItnenSy  and  stvffs^  printed, 
**  painted,  or  stained,  and  upon 
''  several  kinds  o/  stamped  vel" 
**  htm,  parchment t  and  paper, 
*'  and  upon  certain  printed  pa* 
**  pers,  pamphlets,  and  adver- 
**  tisements,  for  raising  the 
**  sum  of  eighteen  hundred 
thousand  pounds,  btf  'may^of 
lottery^  towards  hermajehty  s 
"  supply  y  and  for  Ucensiftg  an 
**  additional  number  of  hackney 
**  chairs,  and  for  charging  ccr- 
**  tain  stocks  of  cards  and  dice, 
"  and  for  better  securing  her 
**  majesty*s  duties  to  arise  in 
*'  the  ojice  for  the  $fawp  du* 
**  tieSy  by  licences  for  mar^ 
"  riagcs  and  otherwise,  and  for 
•'  relief  of  persons  who  hare 
.*'  not  claimed  their  lottery 
**  tickets  in  due  time,  or  hate 
**  lost  exchequer  hilU  or  lottery 
**  tickets,  and  for  borrotcing 
*'  money  upon  stock  (part  of 


''  the  capital  of  the  South  Sea 
Company  J  for  the  use  of  the 
public/* 


4( 


i< 


«« 


4< 


§  182.  '*  And  be  it  forthor 
**  enactetl,  by  the  authority 
'*  aforesaid,  1  hat  no  commis* 
"  sioner,  oflQcer,  or  other  per- 
''  son  concerned  or  em  ployed 
**  in  the  charging,  collectings 
^*  receiving,  or  managing,  any 
**  of  the  duties  granted  by  this 
'*  act,  shall,  by  word,  message, 
^'  or  writing,  or  in  any  other 
**  manner,  endeavour  to  per* 
"  suade  any  elector  to  gi?e,  or 
<<  dissuade  any  elector  from 
''  giving,  liis  vote  for  his 
'^  choice  of  any  person  to  be 
''  a  knight  of  the  shire,  com* 
'*  roissiouer,  ciiisen,  burgess, 
'*  or  baron,  for  any  county, 
''  city,  borough,  or  cinque 
**  port,  and  every  officer,  or 
"  other  person  ofiendiugthens 
^*  iu,shall  forfeit  the  sum  of  one 
*'  hundred  pounds,  one  moic'ty 
*'  thereof  to  the  inforsner,  the 
"  other  nioicty  tbeieof  to  tb^ 
"  use  of  the  poor  of  the  pav 
**  riSh  or  place  where  spch  of. 
**  fence  shall  be  committed,  to 
**  be  recovered  by  any  person 
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fair 


^loners,  officers,  or  other  persons  concerned  or      ^^^  ^ 
employed  in  the  charging,  collecting,  receiv-  charging,  cot* 

-  .  11.  11        ^1^  Iccting,  or  ma* 

ir^g,  or  managing,  the  duties  granted  by  that  naging  dutie* 
aot,  under  the  same  penalty  and  disability.  Sm.c.i9,iiM 

to  ioterftrc  ia 
dectiont. 

The  Stat  39  &  40  Geo.  3^    c.  87.  §  24.  (a\ 
adopts  all  the    restrictions  and  penalties  im* 


l«      7 


Ihat  shall  sue  for  the  same, 

l>y    ftctioQ    of   debt*    bill, 

2>faint,  or    information,  in 

any  of  her  majesty's  courts 

of  record  at  fVesiminster,  or 

in  the  court  of  excheouer 

in  that  part  ^f  Great  £rt- 

iam    called    Scotland^    in 

^'  -vhich  no  essoin,  protection, 

*^  privilege,  or  wager  of  law, 

^*  or  more  than  one  impar- 

"  lance,    shall    he    allowed ; 

'*  and  evefy  person  convict  on 

**  any  such  suit  shall  thereby 

'*  become  disabled^  and    in- 

**  capable  of  ever  bearing  or 

''executing   any    office     or 

"  place  of  trust  whatsoever, 

"  under  her  majesty,  her  heirs 

'*  and  successors." 

(a)  The  stat.  39  k  40  Geo. 
3.  c.  87.  "  An  act  for  the 
**  more  effectual  frcxention  of 
**  depredations  on  the  river 
**  JnameSf  and  in  its  vicinity  ; 
^  stud  to  tttneud  an  act  wade  in 
**  the  second  year  of  the  reign 
•*  of  his  pruent  majesty y  to 
**  prevent  the  committing  of 
thefts  and  f rands  by  persons 
mtrcigattng  bum  boats^  and 
••  4>iher  boats  upon  the  river 
^  Thames:' 


€t 


« 


(§  1.  Authoriz(*s  his  majcs* 
ty  to  cause  a  public  office  to 
be  established  at  or  near 
Wapping  New  Stairs^  and  ap- 
point three  special  justices  for 
determining  complaintH  of  of- 
fences committed  on  the  river 
Thames,) 


a 


It 


i< 


§  24,  "  And  be  it  further 
'*  enactcd,That  all  the  claus^a 
"  and    provisoes     mentioned 
"  and  contained  -in  the  said 
act  of  the  thirty-second  year' 
of    his    present    majesty's 
reign,    touching  and  con- 
cerning the  prohibition  ro* 
^*  lative  to  the  taking  of  fees 
to  the  use  of  individuals,  the 
inCHpacity  of    the  ju&ticetf 
with  regard  to  their  sitting 
"  in  parliament,  and  the  re- 
**  strietions  and  penalties  im* 
'*  posed   on  the  justices,  ns 
*^  ceiver,  and  constables,  with 
"  regard  to  their  interfering 
''in  parliamentary  elections; 
**  and  also  all  the  clauses  and 
"  provisoes     mentioned    and 
''  contained  in  the  said  act  of 
"  ,the  second  year  of  the  reign 
"  of  his  present  roaiesty,  re- 
**  spccting  the  searching  and 


I 
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posed  upon  the  justices,  receiver,  and  constables, 
under  the  statute  32  Geo.  3.  c.  53,  and  applies 
them  to  persons  holdhig  similar  situations  at  the 
Thames  police  office.  • 


jasticcs,  re.         The  restrictions  and  penalties  alluded  to,  as 

ceiver,  and  -  . 

coiifitabiw,  at   depeiading  upon  the  stat.  32  Geo.  3.  c.  53.  {a\ 


41 


"  detaining  of  boats  on   the 
"  said  river,  or  the  seizing  and 
**  detaining  of  goods  suspect- 
ed to  be  stolen,  and  the  peiN^ 
SODS  suspected  to  be  guilty 
*^  of  stealing  the  same,   and 
**  the  mode  of  proceeding  wiih 
*'  respect  thereto,  and  resprct- 
•*  ing  the   disca%'cry,    apjTe- 
hension,  and  punishment  of 
ottenders,  and  respecting  tlie 
**  obstructing  the    execution 
*•  of  the  said  act,  and  resptxt- 
"  ing  the  commencing  or  pro- 
**  secuting  of  actions  against 
**  justices    or    their    oflicers, 
**  &hall  be  deemed,  conbtrued, 
^  and  taken  to  be,   and  the 
*•  same  are   hereby   declared 
**  to  extend    to,   and    to    be 
•*  parts  of  this  act,  as  if  the 
**  same  were  herein  specially 
^  n*peated     and    re-enacte(i  ; 
•*  and  that  all  justices  to  be 
^  from  time  to  time  appoint- 
•*  ed,  under  and  by  virtue  of 
•^  this  act,  and  all  couhtahhs 
**  and  surveyors  to  be  from 
•^  time  to  time  appointed  by 
**  the  said  justices,  shall  ha\e 
"  all  such  powers,  privileges, 
"  and  protections,  in  all  re- 
spects  vrhotsocvcr,    in    the 


iC 


i< 


'*  execution  of  the  said  acts 
^'  and  of  this  act,  as  any  ju»- 
"  tice,  constable,  or  other  of- 
iicers  or  persons,  could  or 
might  by  law  have  under 
**  the  said  acts,  or  either  of 
^'  them,  except  in  as  fur  as 
"  the  same  arc  varied  in  and 
**  by  this  present  act."* 

(tf)  [The  Slat.  312  Geo.  3. 
c.  53.  •'*  Ah  act  for  tie  more 
'*  effectual  adtninutratiou  rf 
"  the  office  of  u  JutHce  (jflie 
"  peace,  in  such  parts  cjr  the 
"  covnt'us  of  Middlesex  and 
'*  Svrrei/,  an  lie  in  and  near 
**  the  mt'trofiulis^  and  for  the 
*'  wo>r  (fvctual  prevtutioH  of 
''fvionieifr 


§13.  **  Provided  al ways, ^nd 
be  it  enacted  and  declared^ 
that  no  justices  of  the  peace 
to  be  appointed  as  afore- 
said, by  virtue  of  this  act, 
shall,  during  their  confinii-> 
ance  in  such  appointment^ 
be  capable  of  being  elected, 
**  or  of  sitting  as  members  of 
*•  the  house  of  commons.* 

§  14.  ••  And  be  it  ibrther 
"  enacteil,  by  the  antliorjtj^ 
*'  aforesaid,   that  no  ju^ice. 


4« 
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go  to  prohibit  the  persons  before  mefttioned,       dacta. 
during  their  continuance  in  office^  and  within  poikelow, 
six  months  afterwards,  from  interferiag  in  elec-  "n^'lI^kSJ!^ 
tions  for  members  for  the  counties  of  MiddleseJi*  ^gjl  "^  •^ 
and  Surrey,  for  the  city  and  liberty  of  fFest^ 
minster  J   and  for  the   borough  of  Sbuthwark, 
under  the  penalty  of  <£100,  to  be  recovered  its  p«BAity. 


***  receiver,  or  constable^  no* 
^  mioated  and  appointed  as 
^  aforetaid,  by  virtue  of  this 
.*'  act,  sholly  during  the  time 
**  he  or  they  shall  continue 
**  in  their  respective  offices, 
**  or  within  six  months  af- 
**  ter  he  or  they  shall  have 
**  quitted  the  same,  be  capa- 
'*  ble  of  giving  his  vote  for 
**  the  election  of  a  miember 
^  ^  Mrve  in  parliament  for 
**  the  ieonnties  of  Middlesex 
••  or  Smrrejf,  or  for  the  «ity 
*•  md  liberty  of  fVestminsterg 
'*  or  the  borough  of  South- 
'*  work     respectively,      nor 
"  ahall,  by  word,  message, 
''  writing,  or  in  any  othei^ 
'*  manner,  endeavour  to  per<» 
"  snade  any  elector  to  give, 
'*  or  to  dissuade  apy  electo'i" 
^  from  giving,  his  vote  for 
**  his  choice  of  any  person  to 
^  be  a  member  to  serve  in 
*'  parliament    for    the    said 
**  ccmnties,  or  for  the  said  city 
"  and  liberty  of  Wegiminster, 
**  or  borough  of  Snuthwarh; 
«  and  every  such  justice,  re- 
<<  ceiver,    or    constable,    as 
**  aforesaid,  offending  there- 
^  in,  shall  forfeit  the  sum  of 
'*.CMie  hundred  pounds ;  one 
^'  moiety  thereof  to  the  in- 
••  former,  the  other  moiety 
••  thereof  to  the  use  of  the 


*"  poor  tif  the  parish  of  pla^e 
'*  where  such  offence  shall 
<<  be  committed,  to  be  re- 
f «  covered  by  any  person  that 
<*  shall  sue  for  the  same  by 
"  action  of  debt,  bill,  plaint, 
**  or  information,  in  any  of 
**  his  majesty's  courts  of  re* 
**  cord    at    fVeslminster,    in 
*'  which  no  essoin,  protec- 
"  tton,  privilege,  wager  of 
**  law.  Or  more  than  oue  idi* 
**  parl^ince,  shall  be  allowed ; 
*'  suich  action  to  be  brought 
**  within  the  space  of  one  year 
*^  after  such  ofience  so  com* 
"  mitted  :    Provided   never- 
^^  theless,  that   nothhig   in 
**  this  act  shall  extend,  or  be 
"  construed    to  e^end,   to 
**  subject  any  such  justice^ 
^  receiver,  or  constable,  a^ 
**  aforesaid,  to  any  penalty 
**  or  penalties,  for  any  act  or 
<*  acts  done  by  hitn  or  them) 
**  at  or  concerning  aiiy  of  the 
*'  said  election^,  in  the  dis- 
"  charge  of  his  or  their  duty 
*<  or  duties  in  their  said  re* 
"  spective  capacities.**] 

This  statute  is  repealed  by 
the  Stat.  42  Geo.  3.  c.  jGf 
but  the  above  clause  is,  by 
the  sUt.  39  &  40  Geo.  3.  0. 
87.  §  24»  to  be  taken  to  be 
part  of  that  act. 
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s^^Jj  directed  by  the  act* — This  prohibition  is  at  the 
PeiMHy  wt  ttf  same  time  ^qualified  with  a  proviso,  protectiilg; 
1^  of  Mu  such  persons  from  penalties^  in  respect  of  acts 
etMrgeof  My.  ^^i  ov  coHceming  such  electionsi  done  in  dis* 

dharge  of  their  duty. 

jwu,  isa  The  stet;  39  add  40  Geo.  3*  c  84,  had  ex« 

•     pired  as  before  mentioned,  but  has  in  effect  beea 

revived  by  the  54  Geo*  3.  c.  187  («)•  And,  at  all 

events,  persons  belonging  to  the  Thames  police 

office  would,  by  §  36  of  the  latter,  act,  be  brought 

within  the  same  restrictions  as  those  belonging 

to  the  other  offices. 

Iwe^lid         The  stati  54  Geo*  3.  c.  37*  §  15*  (A),  has  an 

Skeiennr'ato-  ^^^ctmcnt  precisely  similar,  with  respect  to  the 

(a)  The  stat.  54  Geo.  9.  c«  §  15.  '<  And  be  it  farmer 

-  187*     **  An  act  to  revive  and  **  enacted,  that  no  jnatice^ 

^*  continue  until  the  first  da^  **  receiver,  or  constable,  no-* 

**  ofJune^  one  thousand  eight  ^^  minated  and  appointed  as 

<'  hundred  and  twenty,  ana  to  **  afareraid,  by  virtue  of  this 

**  amend  several  acts  for  the  '*  act,  shall,  during  the  time 

**  more  ^ectual  prevention  of  **  h^orthey  shaU  continue  in 

'*  depredations    on   the  river  **  their  respective  offieei^  or 

*<  Tnames  and  its  vicinity.**  <'  within  six  months  after  he 

[30th  July,  1814-]  **  or  they  shall  have  quitted 

(§  36,  inter  alia^)  adopts  ^'  the  same,  be  ci^pable  of 

all    clauses    and    provisoes  **  giving  his  vote  for  the  elec- 

mentioned  and  contained  in  *'  ti9n  of  a  member  to  serve 

Uie  54  Geo.  3.  c.  37.  touchy  «<  in  parliament  for  the  conn* 

ing   the  incapacity  of  the  **  ties  of  Middktex  or  Surrey f 

justices  with  rej^rd  to  their  **  or  for  the  city  and  libei^ 

Hitting  in    jmrhamfent,  and  **  of  Westminster,  or  the  bo* 

the  restrictibus  and  penalties  **  rough    of  Southworkf   re* 

imposed  on  the  justices,  re-  **  spectively,   nor  shall,  faj 

oeivcrs,  and  constables^  t^ith  ''  word,  tnessage,  whting»  Or 

regard  to   their  interfering  *'  in  any  other  manner,  en^ 

in    parliamentary   elections «  *^  deavour  to  persuade  anjr 
The  continuance  of  the  act'   *^  elector  to  give,  or  tO  dis* 

is  bv  §  3B.  *<  suade  any  elector  from  giir* 

(|6)  (For  the  title  and  pro-  **  ing,  his  vote  for  his  choice 

Visions  of  i  1,  2,  3,  and  14,  **  ofany  person  to  be  a 
lee  ante,  183, 184.) 


elections. 
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jiutices,   receivers,    and  constables,  appointed     ^^*^ 
under  that  act,  at  the  seven  public  police  offices,  y^  police  of. 

.  r  I  >  (ices,  not  to 

interfering  in  the  same  elections,  with  the  same  twfere  ineieo> 
penalty,  and  proviso.  Penalty. 

It  is  to  be  observed,  that  in  prohibiting  the  Undue  interfe. 

•  .-   _r  r»  » ■  1         .  rence  not  de- 

mtertercnce  or  persons  who  are  herein  men-  ciarcd  to  avoid 

tioned,  as  being  forbidden  to  concern  themselves 

in  elections,  or  to  persuade,  or  dissuade  electors, 

with  respect  to  their  votes ;  neither  by  the  law 

of  parliament,  as  declared  in  the  resolutions  of 

the  house,  touching  the  interference  of  peers 

and  lords  lieutenants ;  nor  by  the  several  sta* 

ttttes  touching  the  interference  of  persons  hold- 


**  ber  to  serve  in  parliament  '^  essoin,  protection,  privilege, 

**  ibr  the  $aid  counties,  or  for  *'  wager  of  law,  or  more  than' 

^  the  said  city  and  liberty  of  *'  one    imparlance    shall    bo 

'^  tVettminstery  or  borough  of  ''  allowed  ;  such  action  to  b& 

**  Souihwark  ;  and  every  such  ''  brought  within  the  space  of 

•*  Justice,    receiver,    or   con-  *'  one  year  after  such  offence 

*^  stable, -as  aforesaid,  offend-  ''so    committed:     Provided 

*'  ing  therein,  shall  forfeit  the  "  nevertheless,    that  nothing 

**  sum  of  one  hundred  pounds,  ''  in  this  act  shall  extend,  or 


moiety  thereof  to  the  ''  be  construed  to  extend,  to 

^'  iDibrmer,  the  other  moiety  '^  subject    any    such  justice/ 

"thereof  to  the  use    of  the  "receiver,  or  constable,  as 

V  poor  of  the  parish  or  place  ''  aforesaid,  to  any  penalty  or 

"  where  such  offence  shall  be  **  penalties,   for  any   act  or 

"  committed,  to  be  recovered  "  acts  done  by  him  or  them, 

"  by  any  person   that  shall  "  at  or  concerning  any  of  the^ 

•'  sue  for  the  same,  by  action  *'  siiid   elections,    in  the  dis- 

•^  of  debt,  bill,  plaint,  or  in-  "  charge  of  his  or  their  duty 

"  ibrmation,  in  any  of  his  ina-  '^  or  duties,  in  their  said  re« 

*•  jesty's  courts  of  record  at  *'  spectivc  capacities." 
**  iFcstminster,  in  which    no 
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8«t^.^     ing-  pacrticular  offices,  is  it  laid  down,   that  an 
electiou  would  be  invalidated  by  such  ititerfe* 


rence. 


The  provisions  of  the  law  are  aimed  at  the 
persons  offending,  and  have  for  their  object,  by 
the  means  of  solemn  injunction,  and  of  pecu- 
niary penalties,  the  prevention  of  the  of» 
fence  (a). 


Section  4.    Of  the  removal  of  the  military /rom  the 

place  of  election: 

ANY  interference  of  the  military  at  elections, 
lias  ever  been  a  subject  of  great  jealousy  with 
the  law  of  England. 

» 
By  the  early  statute  of  3  Edw.  1.  c.  5.(4), 


Si)  It  should  seem,  nevoi> 
CSS,  that  although  the  de- 
clarations of  the  law  arc  silent 
liercupon,  that  if  a  case  were 
to  arise,  wherein  a  person 
whoso  election  was  in  ques- 
tion could  be  shewn  to  have 
been  the  instigator  of  an  in- 
terference which  is  declared 
to  be  illegal,  and  a  violation 
of  the  freedom  of  elections,  he 
might  be  considered  as  having 


been  guilty  of  practices,  which 
would  render  his  election 
void,  upon  the  same  principle 
as  in  cases  of  bribery  at-  the 
common  law.  (See  antCy  127-) 
{b)  The  Stat.  3  Edw.  1.  c. 
5.  "  There  shall  le  no  dis- 
turbance of  free  elections,'' 
"  And  because  elections 
ought  to  be  free,  the  king 
"  commandeth,  upon  gr^at 
"  forfeiture,  that  no  man  by 


(( 


ti 


CHAP.  I.] 


AT    ELECTIONS. 


303 


which  was  passed  in  aid  of  the  common  law,  the      s«ct  4 
king  commandeth,  upon  great  forfeiture,  that  None  by  foree 
no  man,  by  torce  or   arms,  nor  by  mauce,  or  lice,  or  me- 
menacing,  shall  distui^  any  to  make  free  elec-  turb  deetionlu 
tions. 


This  statute  was  riot  particularly  aimed  at^^w^ifi^- 
parliamentary  elections,  and  it  seems  doubtful 
from  its  tenor,  whether  it  could  have  had  in 
contemplation  any  military  interference,  at  such 
elections.  It  will  be  seen,  however,  tliat  it  ha» 
been  recognized  by  the  stat.  8  Geo.  S.  c.  30,  a* 
connected  both  with  such  elections,  and  with 
such  interfei-ence. 


But  in  the  interval  between  the  passing  of 
these  two  statutes,  viz.  on  the  17th  November,' 
1645,  the  house  of  commons  came  to  the  fol- 
lowing resolution  :  "  That  this  house  doth  dc-  4  Jonrn.  S46. 
"  dare  and  order,   that  ail  elections  of  any  made  witimit 
knight.  Citizen,  or  burgess,  to  serve  m  parua-  moiesuiion^ty 
ment,  be  made,  without  interruption  or  mo-  ^^ov!^^!^!r^^ 
*'  lestation  by  any  commander,  governor,  offi-  doers' jwtlSl 

iitg  eiectaiA. 


1 


iC 


^  force  of  arms,  nor  by  mal  ice, 
'<  or  meBaciogf  shall  disturb 
"  any  to  make  free  election." 
ijord  Coke  says,  this  act 
was  poixned  ,in  tbe  name  of 
the  king,  '*  and  thqrcfpre  the 
kil)g  .bindeth  himself  not  to 
.4i^lui;bj|an^  cltN^tors  to  make 


free  election  ;'*  he  also  ob* 
serves,  tliat  "  this  act  extends 
to  all  elections,  as  well  by 
those  that  at  the  making  of 
this  act  l^ad  power  to  make 
them,  .as  by  those  whose 
power  was  raised  or  crcatcS 
since  this  ^ct/* 
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^t^  «  cer,  or  soldier,  that  hath  not  in  the  county, 
"  city,  or  borough,  respectively,  right  of  elect* 
"  ing  iay 

The  object  of  this  resolution  has  been  further 
effectually  enforced  by  the  statute  8  Geo.  S. 
Cv  SO.  (6),  which  recites,  that  by  the  ancient 
common  law,  all  elections  ought  to  be  free ; 
and  also  recites  the  above  statute  of  S^Edw.  I. 
c.  5. ;  and  that  the  freedom  of  elections  of 
members  to  serve  in  parliament  is  of  the  Utmost 
consequente  to  the  preservation  of  the  rights 
and  liberties  of  this  kingdom ;  and  that  it  had 
been  the  usage  and  practice,  to  cause  any  regi- 
ment, troop,  or  company,  or  any  number  of  sol- 
diers, which  had  been  quartered  in  any  city, 
borough,  town,  or  place,  where  any  election  of 


(a)  It  was  also  resolved, 
that  tills  order  should  be  sent- 
to  Reading  at  the  next  elec- 
tion (au  election  being  about 
to  take  place  there),  aad  that 
it  should  be  printed. 

{b)  About  the  year  1735, 
tlieie  was  a  great  increase  of 
the  standing  army ;  and,  in 
consequence  of  an  address 
from  the  house  of  lords,  an 
account  of  the  several  allot- 
mcnts  for  the  quartering  of 
the  land  forces  was  laid  be- 
fore thrm.  On  the  20th 
March,  1735,  when  the  mu- 
tiny bill  was  reported  with 
ameadments,  the  judges  were 


directed  to  prepare  a  bill  for 
quartering  soldiers  during 
elections,  and  in  consequence 
a  bill  was  prepared,  which, 
after  undergoing  some  altera* 
tions,  was  passed,  and  be- 
came the  statute  8  Geo.  2.  e. 
30.  (24  Lords*  Journ.  496.) 
Mr.  Serjeant  Peckwdl  states, 
from  the  debate,  as  given  in 
tiie  Gentleman's  Magazine  of 
that  year,  that  it  seemed  "  to 
be  agreed  on  all  hands,  that 
nothing  but  a  necessity  so 
stronv  as  to  supersede  all  law, 
could  justify  a  returning  of* 
ticer  in  demanding  the  assist* 
aucc  of  the  military,  or  % 


At  tttCSl6Tirii 


members  to  serve  in  parliament  had  been  ap-      stcti-4-- 
pointed  to  be  made,  to  remove  and  continne  out 
of  the  same  during  the  time  of  such  election,  ex- 
cept in  the  particular  cases  in  the  act  specified*  .   > 


»06 


mandcf  ill  ^ffoMng  it."  1 
Peck,  89,  (n).  See  Heyw. 
Co.  £1.  566. 

The  Stat.  8  Geo.  2.  c.  30. 
•*  jin  met  for  regvlating  the 
*  auartering  of  soldkrSy  dur» 
**  mg  the  time  of  the  elections 
•*  of  members  to  serve  in  par* 
^  Uamentr 

'*  Whereas  by  the  ancient 

**  common  law  of  this  land, 

**  all   elections  ought  to  be 

*^  free ;  and  whereas  by  an  act 

**  passed  in  the  third  year  of 

**  the  reign  of  king  Edvmrd 

^  the  first,  of  famous  memory, 

**  it    is    commanded,     upon 

**  great    forfeiture,    that    no 

^  man  by  force  of  arms,  nor  by 

^  malice,  or  menacing,  shall 

^  disturb  any  to  make  free 

•*  election ;"  **  and  forasmuch 

•*  as  the  freedom  of  elections 

•*  of  members  to  serve  in  par- 

^  1  lament  is  of   the  utmost 

•*  consequence  to  the  preser- 

^  vation  of  the  rights  and  li- 

V  beirties  of   this    kingdom ; 

"  aod  whereas  it  hath   been 

*'  the  usage  and  practice  to 

^  cause  any  regiment^  troop, 

"  or  company,  orUny  number 

*'  of  soldiers  which  hath  been 

*^  quartered  in  any  city,  bo- 

*•  rough,  town,or  place,  where 

*^  auy  election  of  members  to 

^  serve  •  in   parliament    hath 

'*  been  appointed  to  be  made. 


^^  i<i  remove  anfd  continue  diit 
^'  of  the  same  during  the  tima 
^*  of  such  elecfion,  except  iii 
''  such  particular  cases  as 
**  are  hereinafter  specified  :" 
"  To  the  end,  therefore,  that' 
*^  the  said  Usage  and  practice* 
*^  may  be  settled  and  esta- 
"  blished  for  the  future,  be  it 
''enacted,  by  the- king's  most 
"  excellent  majesty,  by  and' 
^'  with  the  advice  and  consent 
of  the  lords  spiritual  and' 
temporal,  and  commons  in' 
parliament  assembled,  and' 
by  the  authority  of  the 
same,  that  when  and  as  of« 
ten  as  any  election  of  any' 
peer  or  peers  to  represent' 
the  peers  of  Scotland  in  par- 
''  liamcnt,  or  of  any  member 
or  members  to  servo  in 
parliamenti  shall  be  ap- 
pointed to  bomade,the  secre« 
tary  at  war  for  the  time  being, 
or  in  case  there  shall  be  n6' 
secretary  at  war,  then  such 
person  who  shall  officiate 
in  the  place  of  the  secretar5^ 
at  war,  f>hall,  and  is  hereby 
required,  at  some  conveni* 
ent  time  before  the  day  ap«' 
pointed  for  such  election, 
to  issne  and  send  forth  pro-' 
per  orders  in  writing  for 
**  the  removal  of  every  such' 
''  regiment,  troop,  or  com* 
pany,  or  other  number  of 
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6teL  4.  j^xd  thereupon,  i^  Qfder  that  that  usage  aa<l 

pcactice  may  be  aettled  wd  established  for  the 
S^t'^oV&w-  ftiturc^  *^t  act  jrequires  that  wheaever  any 
tion,  iwetory  electioi^  of  auy  membera  to  serve  i»  parliament^ 

shall  be  appointed  to  be  made,  the  secretary  at 
war>  or  i&  case  there  shall  be  no  secretary  aft 
yfzr^  the  persou  officiating  in  his  place^  sballj^ 


**  tered  ox  bilWUed  in  «Qy 
"  Buch  city,  borough,  iown, 
**  or  plfbce,  where  4uich  «lec- 
^  tion  sh«dl  be  appointed  to 
<4  )^  madp,  out  oi  every  suck 
^  cit^y,  Wough,  town,  or 
**  pbcG,  one  day  at  the  hast 
^  before  jtfae  day  appointed 
**  for  such  election^  to  the 
'^  distance  of  two  or  raoro 
**  miles  from  such  city,  bo- 
**  rough,  town,  or  place,  and 
^  not  to  make,  any  nearer 
^'  approach  to  such  city,  bo- 
*^  rough,  town,  or  place,  as 
^  aforesaid,  until  one  day  at 
**  the  Ijeast  after  the  poll  to  be 
*^  taken  at  such  election  shall 
*'  be  endcd^and  the  poll- books 
"  closed." 

§  2.  **  And  b^  it  further^ 
*^  enacted,  by  the  authority 
^  aforesaid,  That  in  case  the 
•*  secretary  at  war  for  the 
**  time  being,  or  such  person 
*'  who  shall  officiate  in  the 
^*  place  of  the  secretary  at 
''  wur,  shall  neglect  or  omit 
<*  to  issue  or  send  forth  such 
**  orders  as  aforesaid,  accood- 
'^  ing  to  tho  true  inteut  and 


^  meaakig  of  thie  t«i,  bsA 
^'  »hall  be  thereof  lawfuUyr 
*^  convicted,  upon  any  indict- 
^'  ment  to  be  preferred  at  the 
^  next  assises,  or  sessions  of 
^^oyer  and  terminer,  to  h^ 
*'  held  ipT  tiie  co«n^  where 
^^  such  ofience  shall  h^  com<« 
^^  mitted,  or  aa  informatiom 
'^  to  be  exhibited  ilk  the  court 
^  of  kii)g's  bench,  within  sir 
**  months  after  suck  offenc* 
^'  committed,  suck  seeretarjf 
'^  at  war,  or  person  who  ahall 
^'  officiate  in  the  plape  of  t^o 
"  secretary  at  war,  shall  for 
'*  such  offence  be  dischariged 
*'  from  their  said  respective- 
**  offices,  and  shall  front 
'*  thenceforth  be  utterly  dis*^ 
'*  abled,  and  made  incapable 
"  to.  hold  any  offico^  or  em« 
"  ployment,.  civil  or  ouLitary^ 
**  in  his  majesty's  service*'' 

§  3.  *'  Provided  nevertbc-i 
*^  less.  That  nothing  in  this  act 
'^  contained  shall  extend,  or 
*^  be  construed  to  extend »  to 
"  the  city  and  liberty  of  West* 
<'  minster,  or  the  borough  of 
<<  SouthwMrk,  for  and  ia  re« 
M  spcct  of  the  guards  of  hit 
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at  some  convenient  time  before  the  day  appointed      s«ct  4. 
fbr  sucH  election,  issue  proper  orders  in  writing  At  wan  or  per- 
tor  the  removal  or  every  regiment,  troop,  or  com-  as  such,  to  o? 
pany,  or  other  number  of  soldiers,  which  shall  ©f !idj  towSers 
be  quartered  or  billetted  in  any  place  where  any  ofeic^onl^ 
such  election  shall  be  appointed  to  be  made,  foreUl^V^Sf 
out  of  such  place,   one  day  at  least  before  the  ^^**5 1^ 
day  appointed  for  such  election,  to  the  distance  jf^SwlirS? 
of  two  or  more  miles  from  such  place^  and  not  ^^^fSS^ 
to  make  any  nearer  approach  to  such  place,  p<>^ 
until  one  day  at  the  least  after  the  poU  shall  h% 
ended,  and  the  poll-books  closed. 


By  §  2,"  the  secretary  at  war,  or  person  offici-  Penalty  oa  ae- 

..  1.  1      ..•  '4,^'  X      •  cretary  at  war, 

atingassuch,  neglectmg  or  omittmg  to  issue  or  pcnon  oA- 
such  orders,  and  being  convicted  thereof^  upon  Detect  or^ 

ODUtfioB* 


**  majesty,  his  heirs,  or  suc- 

"  ccssors,    nor  to  any  city, 

•*  borough,   town,    or  place, 

^  where  his  majesty,  his  heirs, 

**  or  successors,  or  any  of  his 

^  royal  family  shall  happen 

**  to  be,  or  reside  at  the  time 

*•  of   any   such    election    as 

**  aforesaid,  for  or  in  respect 

•*  of  such  num1>er  of  troops 

*'  or  soldiers  only  as  shall  be 

**  attendant  as  guards  to  his 

**  majesty,  his  heirs,  or  suc- 

^  cessors,   or  to  such  other 

**  person  of  the  royal  family 

**  as  is  aforesaid,  nor  to  any 

•*  castle,     fort,    or    fortified 


(C 
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**  place,  where  any  garrison  is 
usually  kept,  for  or  in  re* 
spcct  of  such  number  of 
troops  or  soldiers  only 
"  whereof  such  garrison  is 
*•  composed." 

§  4.  **  Provided  likewise, 
''  That  nothing  in  this  act 
**  contained  shall  extend,  or 
"  be  construed  to  extend,  to 
"  any  officer  or  soldier  who 
**  shall  have  a  right  to  vote  at 
*'  any  such  election  as  afore* 
^'  said,  but  that  every  such 
*'  officer  ahd  soldier  may  free* 
''  ly  and  without  intcrruptioQ 
*'  attend  and  giva  his  vote  at 
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mdictment  to  be  preferred  according  to  the  act,, 
is  to  be  discharged  from  his  office^  and  disabled 
and  incapacitated  from  holding  any  office  or  em- 
ployment, civil  or  military,  in  his  majesty V 
sQrvicc 


Score  tary  at 
¥raB».  or  person 
oflSmting,  not 
liaUe  in  case 
ofdedion. 
upon  yaucMne^f 
unless  on  no-- 
tice  given  to 
him  by  the 
clerk  of  the 
crown,  Sic, 


ti ' 


By  §  5,  the  secretary  at  war,  or  person  offir 
ciating  as  such,  is  not  to  be  liable  to  any  for* 
feiture  or  incapacity  for  not  sending  such  order^ 
upon  any  election  to  be  made  of  a  member  ta 
sgrve  in  parliamen.t,  on  a  vacancy  of  any  seat 
there,  unless  notice  of  making^  out  any  new 
writ  for  such  election,  shall  be  given  to  him  by 
the  clerk  of  the  crown  in  chancery,  or  other 
officer  making  out  the  same,  which  notice  is  tet 
be  given  with  all  convenient  speed,  after  niak^ 
/mg  out  such  new  writ. 


Such 
in  favour 


exceptten      But  this  proviso  IS  Confined  to  the  case  of 

vour  of  * 


**  such  election ;  any  thing 
**  hereinbefore  contained  to 
"  the  contrary  thereof  not- 
**  withstanding." 

§  5.  **  Provided  always, 
"  That  the  secretar}'  at  war, 
**  or  in  case  there  shall  be  no 
"  secretary  at  war,  then  such 
person  wlio  shall  officiate  in 
the  place  of  the  secretary  at 
war*  shall  not  be  liable  to 
".any  forfeiture  or  incapacity 
"  for  not  sending  such  order 
"  as  aforesaid,  upon  any  clec- 
*^  tioii  to  be  made  of  a  mem- 


«( 


a 


u 


"  bcr  to  serve  in  parliament 
"  on  a  vacancy  ot  any  seat 
**  there,  unless  notice  of  the 
"  making  out  any  new  writ 
"  for  such  election  shall  be 
given  to  him  by  the  clerk  of 
the  crown  in  chancery,  or 
other  ofiicer  making  any 
new  writ  for  such  election, 
"  which  notice  he  is  hereby 
"  directed  and  reqiiired  to 
"  give  with  all  convenient 
^'  speed  after  making  out  thQ 
"  said  writ,' 


ti 


C( 


iC 


« 


» 


€fiA?.  I.]  AT   EIECTIONS.  "^  56S 

elections  upon  vacancies.    The  secretary  at  war,      **^-  *• 
therefore,  or  person  officiating  in  his  place,  is  •ecretary  at 
i)pund  to  observe  the  issuing  of  the  writs  upon  iSned  to  case  oi 
tlie  summoning  a  new  parliament,  and  to  act  cancj.  *"^  ^^ 
in  conformity  to  this  -statute,  without  any  such 
notice. 

An  exception  to  the  general  operation  of  the  act  Act  not  to  «. 
is  made  by  §  3,  whereby  it  is  not  to  extend,  or  be  ^^ter  ^f^ 
<;pnstrued  to  extend,  to  the  city  and  liberty  pf  nor  S^^t 
JVestminsteVy  nor  to  the  borough  of  Soutkzviarfc^  4ence*\?re- 
in  respect  of  the  guards  of  his  majesty,  nor  to  any  ittendanfu  *?i 
place  where  his  majesty^  or  any  of  his  royal  fa-  ^^^^^'^I^^ 
milv,  shall  happen  to  be  or  reside  at  the  time  of  ™'y»  "«"•  *» 

•'',*/  any  castle, 

such  election,  in  respect  of  such  troops  as  shall  fort,  or  forti- 

1  1  •  .  t    *cd  place, 

be  attendant  as  guards  to  ^is  majesty,  or  such  ^here  gamioA 
other  person   of    the   royal   family ;    nor,    by  in  mpect^f 
the  same  clause,  is  the  act  to  extend  to  any  posing  sucu*™* 
castle,  fort,  or  fortified  place,  where  any  gar-^^**^^"* 
rison  is  usually  kept,   in  respect  of  tlie  troops 
composing  such  garrison  (a). 

By  §  4,   a  provision  is  made  that  the  act    - 

1  1  1  .j^  ^j.     Officers  and 

IS  not  to  extend,  or  be  construed  to  extend,  to  soldiers  having 
any    officer    or    soldier    having    a    vote    at  tend  ireiec/ 
any  such  election,  but  that  such  person  may  ^^,  ^  ^"^ 

\a)  Onthe  13th  May,  1783,  "of  troops  since  the  passing  of 

amotion  was  made  in  the  house  ^*  the  8  Geo.  2.  are  not  within  * 

of  commons,  and  the  question  "  the  exceptions  of  the  said  * 

proposed,'  ^*  that  it  is  the  opi-  "  act;"  but  it  was  withdrawju  * 

"  nion  of  this  house  that  the  52  Journ«  783.  '^ 

^  baixackfi  erected  for  the  use 


ua 
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Sect.  4.      attend  at  the  same,  and  give  his  vote,  notwith* 
standiqg  that  act 


4mU,909.) 


The  language  also  of  the  before  mentioned 
order,  of  the  17th  Nov.  1645,  evidently  regards 
interference  in  a  military  capacity  only,  and  does 
not  operate  in  respect  of  any  thing  done  in  the 
character  of  an  elector. 


And  indeed  the  legislature  has  expressly  re- 
cbgnized  the  attendance  of  persons  belonging 
to  the  militia,  by  the  provision  of  the  stat  42 
Q.  3.  c.  90.  §  173.  (fl),  that  they  shall  not  be  liable 
to  any  penalty  or  punishment,  for  or  on  account 
of  their  absence,  during  the  time  they  shall  be 
going  to  vote  at  elections  of  a  members  to  serve 
in  parliament,  or  during  the  time  they  shall  be 
]:eturning  from  such  elections. 

Except  in  cases  of  the  most  urgent  necessit3% 
a^pHi,  315.)  or  where  the  legislature  expressly  sanctions  a  de- 
parture from  the  tisual  course,  in  respect  of  the 


(a)  The  stat.  42  Geo.  3.  c. 
90.  {For  the  title  of  this  act, 
cnd^  172,  «ef  ante,  l6d.) 

§  173.  "  And  he  i^  further 
'*  enacted,  That  no  officer, 
'^  Aon*comniisaioned  officer, 
''  drummer,  or  private  man 
^  of    the  militia^  .shall   be 


"  liable  to  any  penalty  or 
*'  punishment  for  or  on  ac- 
*'  count  of  his  absence  during 
'*  the  time  he  shall  be  going  to 
"  vote  at  any  election  o(  a 
'^  m^erabcr  to  serve  in  parlia- 
''  ment,  or  during  the  time  he 
''  shall  be  returning  from 
'^  such  election." 
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removal  of  the  military,  any  violation  of  thd  Sect  4. 
law  in  this  particular  will  inevitably  draw  down. 
t>pott  the  persons  offending,  the  displeasure  of. 
the  house  of  commons ;  rior  is  it  by  any  meaai  • 
clear,  that  it  may  not  Ukewiise  avoid  the  elec*' 
tion.  '  :  '  '  s 

In  the  case  of  fFestminsterj  15th,  17th,  21st,  tijo!ini.t5. 
and  22d  December,  1741,  where  there  were  ^•^•^* 
riots  during  the  election,  and  a  body  of  troops 
were  called  in  to  assist  in  preserving  order,  the 
house  declared  the  election  void ;  but  whether 
upon  the  ground  of  the  general  irregularity  o^ 
the  proceedings,  or  that  of  the  presence  of  the 
tmlitary^  is  not  stated^ 

The  house,  however,  came  to  the  following 
resolutions  (a)  ; 

**  That  it  appears  to  this  house,  that  a  body 
of  armed  soldiers,  headed  by  officers,  did,  on 


<tf)Tbehou«eresolvcd,*'tliat  m  naamfc^t  violation  of  t^ 
JHr.  John  Lever,  high   baiViff  freedom  of  electioaa/'    And' 
of  the  city  of  Westmimter^  at  he  v^as  ordqrod  inxo  custody 
the  last  election  of  citizens  to  of  the  Serjeant  at  arms;  hni 
senre  in  parliament  for   the  k  d<W»  liol  apf^r  in  wAm« 
said  city,  acted  at  the  election  particular  act  his  misconduct . 
in  an   illegal    and   arbitrary  consisted,  or  ^yhether  it  re- 
manner,  in  prejudice  of  the  latcd  to  calling  in  the  mill* 
sights    and    liberties  of   the  tary.     See  24  Journ,  37* 
c^BCtoff  of  the  »aid  city,  aad 
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^^\^  Friday,  the  8th  day  of  May  last,  come  in  a  mi* 
litary  manner,  and  take  possession  of  the 
church-yard  of  St.  Paul,Cwent  Garden^  near 
the  place  where  the  poll  for  the  election  of  citi- 
zens to  serve  in  this  present  parliament  for  the 
pity  of  tVestminster  was  taken,  befof e  the  said 
election  was  ended." 

•.-'-'••^ 
•  » «•  • 

RcMiatioB  "  That  the^  presence  of  a  regular  body  of 

v^^ceofa    armed  ^oldiers,^  at  an  election  of  members'  to 
8oid?enann    strve  ip  parlia^^ent,  is  an  high  infringement  of 

the  liberties  of  the  subject,  a  manifest  violation 
of  the  freedom  of  elections,  and  an  open  defr? 
ance  of  the  laws  and  constitution  of  this  king- 
dom.' 


election. 


n 


Ma^strates  '  The  magistrates  who  had  called  in  the  mili-^ 
cttMiniyaiUcd  tary  wcrc,  at  the  same  time,  ordered  to  attend 
is «eTS'M"orp  the  bouse. 

reprimanded 
by  the  hoose. 

f4  joum.  54.       Upon  their  attendance,  on  22d  January,  17-41, 

and  confession  of  their  having  so  done,  they 
were  ordered  to  attend  again  on  the  23d  Janu-. 
ary,  in  order  to  be  reprimanded,  on  their  knees, 
by  the  speaker ;  which  reprimand  from  him  they 
accordingly  received  (/?). 

(a)  '23d  JanuBxy,  ]74i.  esquires,  attending  according 
Sathaniel  Blackerby^  George  to  order,  were  brought  to  the 
Sowardf  and  Thomas  Lediard^    bar ;  and,  upon  their  knees. 


Ibid. 
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In  extreme  cases,  but  in  such  cases  only,  the      8«t.4. 


absolute  inefficacy  of  all  other  means  may  create  Miutary  onijr 

-   .        ^  .  I .  .  ,  to  be  called  is 

a  necessity  for  military  aid.  «xtf«»e  ck.. 

But  it  is  to  be  observed,  that  in  any  case  Penonscamaf 
where  such  measure  is  resorted  to,  it  is  adopted  «uefoffM^ 


lOfi 


rq)ninanded  by  Mr.  Speaker  on  their  examination  into  that 

COntlowJ^  AS  the  bouse  bad  matter:" 

directed.  ( He  then  stated  the  latter  of 

The  reprimand  was  as  fol-  the  above  rettolutions.) 
lows,  viz.  *^  And  it  is  impossible,  if 

*•  Mr.  Blackerhy^  ^Ir.  How*  you  well  consider  '  the  terms 

ardy  Mr.  Lediard,  of  this  resolution,  but    that, 

**  You  having,  at  the  bar  you  must  have  in  your  breasts 
of  this  house,  yesterday,  con-  the  deepest  sorrow  and  re« 
iessed  that  you  did  send  for,  morse  for  this  rash  act  of 
and  cause  to  come,  on  Friday,  your's,  which,  if  it  had  not 
the  eighth  day  of  May  last,  a  been  animadverted  upon, 
^dy  of  armed  soldiers,  headed  might  have  given  the  most 
by  officers,  in  a  military  man-  dangerous  wound  to  the  con- 
fer, who  did  take  possession  stitution  of  this  free  country, 
gf  the  church-yard  of  iS^  Peru/,  that  perhaps  it  had  ever  felt:.- 
Cwcnt  Garden,  near  the  place  — this  country,  free,  because, 
where  the  poll  for  the  election  this  house  is  so,  which  this 
of  citizens  to  ser\'e  in  this  house  can  never  be,  but  from 
present  parliament  for  the  the  freedom  of  elections  to  it; 
ci^  of  If^estminster  was  taken,  and  amidst  the  too  many  ways, 
before  the  said  election  was  fur  violating  that,  none  can 
ended,  and  you  having  ac-  be  more  pernicious,  because 
iLnowledged  your  offence  there-  none  more  quick,  decisive, 
i^,  the  house  did  order  you  to  and  permanent,  than  what 
attend  this  morning,  to  be  you  might  unhappily  have  set 
brought  to  the  bar,  to  be  re-  a  precedent  for,  and  which 
primanded,  on  your  knees,  by  might  have  grown  to  an  ex* 
me, for  the  said  otfence :  tremity,   under  the  specious. 

^'  I  cannot  better  dccribe  and  leady  pretences  of  fears 

to  you  the  nature  of  this  of-  and  necessity,  that  supersede . 

fence  you  have  been  guilty  of,  all    law;    a  precedent    that 

tfaa^  in  the  words  of  the  reso-  would   have   received  an  au« 

)ution  this  house ^amc  to,  up«  thority  from  the  j^la^e  i(  be^. 


• « 


SIV  OF   UNDUE   INTEEFERENCE     [l>ART  It. 

^^^  *•  under  a  great  weight  of  responsibility ;  nor  can 
it  be  justified,  unless  under  an  impossibility  of 
Otherwise  preserving  order, 

SSSfslJSSt      The  act  itself  will,  in  the  first  instance,  be 
^i^ty  «f  taken  to  be  illegal,  and  the  party  having  re- 
course to  it  will  be  called  upon  to  justify  it, 

«es*tji?^ai.  ^^  cases,  however,  such  as  those  just  alldded 
ii2ri"j^^  to,  it  would  undoubtedly  be  justifiable;  and  in* 
•****•  deed  where  it  becomes  imperiously  necessary,  it 

may  be  questionable,  whether  a  r^u^al  to  re* 

gan  in^-^the  seat  of  d>e  ^  preservation    of    tiie    publie 

vemment  and  legislature  of  peace?     No.     You  deserted 

this  kingdom  :"  all  that»  and  wantonly,  I  hopef 

*^  Necessity,    whieh  is  io  inadvertently,  resorted  to  tbatf 

take  place  of  law,  must  be  left  jfbrce  the  most  unnatural  of 

to  the  circumstances  of  every  all  others,  in  all  respects,  to 

particular  xrase ;  the  act  must  that  cause  and  business  yon 

be  presumed  to  be  wrong,  in-  were  then  attending,  and  for 

quired  into  as  such,  and  ex^^  the  freedom  of  which  every 

eilsed   only  by  the    clearest  Briton  ought  to  be  ready  aU 

proofs,  that  the  necessity  of  most   to    suffer    any    tbiog, 

it  was  real.*'  More  might  be  said  ;  butyou 

"  What  you  have  done,  is  have  acknowledged  yoUf  of* 

against  one  of  the  most  cssen-  fence,  and  have  asked  pardon 

tial  parts  of  the  law  of  the  for  it :  this  has  disposed  the* 

kingdom.     Has  any  real  ne-  house  to  lenity.     Use  it  not 

cessi ty  been  shewn    for    it  ?  to  lessen  the   sense  of  your 

There  might  b6  fears,  there  crime,  but  to  raise  in  your 

might   be  some   danger,  but  hearts  that  sense  of  gratitude 

«Md  you  try  the  strength  of  you  owe  to  the  house,  for  the 

the  law  to  dispel  those  fears  gentle  treatment  you  have  met 

and  remove  that  danger  ?  Did  with  on  this  occasion ;  in  ex« 

ybu  make  use  of  those  powers  pectation  of  which  you  are 

the  law  has  invested  you  with,  discharged,  paying  your  fees,'* 

»  civil  mi^stratesy  foe  the  24  Joiirn.  5^ 
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sort  to  it  would  be  sanctioned  by  the  house  of     Sect  4. 
COmiBons  (a). 


JIIJ 


Under  particular  circumstances,  the  legisla-  The  s  Geo.  t. 
ture  has  withnolden  the  operation  of  the  law  cd  in  certain 
with  respect  to  the  removal  of  the  military/ 
This,  however,  has  only  been  done  where  an  ad- 
herence thereto  would,  upon  collateral  grounds,  - 
have  been  attended  with  imminent  danger;  and 
then  acts  of  parliament  have  been  passed  for 
the   specific    purpose,  and  only  for  a  limited 
time  (b). 


{a)  Sec  the  case  of  Not- 
iwgkem^  1803,  wherein  this 
was  made  a  subject  of  com- 
plaint against  the  magis- 
trates, postf  326. 

(6)  By  the  statute  20  Goo, 
3*  c.  1,  on  account  of  the 
Frenck  and  Spanish  prisoners 
confined  at  fFinchester,  the 
then  ensuing  election  for  t&e 
county  of  Southampton,  was 
directed  to  be  boldcn  at  New 
Atreifordy  instead  of  at  Witi" 
Chester;  and  by  the  statute 
SO  Geo.  3.  c.  50.  §  2,  it  was 
directed  to  be  so  holden  dur- 
ing the  continuance  of  that 
act. 

The  Stat.  20  Geo.  3.  c.  50, 
recited-  the  stat.  8  Geo.  2. 
c.  30 ;  and  that  in  the  city  of 
JFinchester  there  was  a  house, 
or  paliace,  belonging  to  his 
majesty,  which  it  had  been 
found  necessary  to  use  as  a 


prison,  for  confining  and 
guarding  a  large  number  of 
French  and  Spanish  prisonefBt 
and  that  a  number  of  tfoopt 
had  for  some  time  past  been 
stationed  in  the  said  city,  for 
the  purpose  of  guarding  suclk 
prisoners ;  and  that  the  num- 
ber of  such  prisoners  was  so 
great,  that  they  could  not  hm 
removed  during  any  electioa 
of  members  to  serve  in  parlia- 
ment for  the  said  city,  with- 
out great  difficulty,  expence, 
and  hazard  of  escape;  and 
that  the  removal  of  the  said 
troops,  necessary  for  the  guard, 
of  such  prisoners,  would  be 
attended  with  manifest  dan- 
ger, not  only  to  the  inhabi- 
tants of  tbe  said  city,  and  per- 
sons resorting  thereto,  biit  to 
the  public  in  general :  And 
therefore,  in  order  to  the  bet* 
t^r  guai:ding  and  safe  keeping. 


sin 


t>F  UNDtJfi   IKTEHFEllENCE     [^ART  Tt. 

This  was  done  with  respect  to  elections  at 
Winchester  and  Shrewsbury  (^a)^    during   the 


t>f  secli  prisonersy  during  tlie 
time  of  any  such  election, 
enacted,  that  nothing  in  the 
said  act  contained  should  ex- 
tend,  or  be  construed  to  ex- 
tend, to  the  said  city,  for  such 
time  only  as  it  should  be 
found  necessary  to  detain  such 
prisoners  of  war  in  the  said 
Ikouse,  or  palace,  and  so  innt 
as  the  same  related  to  such 
troops  or  soldiers  only  as 
should  be  necessary  for  the 
purpose  of  guarding  any  such 
prisoners  of  war;  and  it  was 
provided,  that  the  number  of 
Biich  troops  should  not,  dur- 
ing the  times  of  such  election, 
«^ceed  the  proportion  of  three 
soldiers  to  every  twenty  pri- 
soners so  confined ;  and  that 
such  proportion  of  the  said 
troops  as  should  not  be  actu- 
ally upon  guard>  should,  dur- 
ing such  election,  remain  in 
the  barracks,  nntn  it  should 
be  necessary  to  relieve  the 
said  guard,  after  which  time 
the  former  guard  should  im- 
mediately return  to  the  said 
barracks,  and  so  alternately 
during  the  continuance  of 
such  dection. 

(a)  The  same  act,  by  §  3, 
recited,  that  a  large  buildings 
in  the  neighbourhood  of  the 
town  of  Shretcihury^  and  on 
the  opposite  side  of  the  river 
Severn f  had  been  lately  fitted 
up  for  the  reception  of  pri- 
saners  of  war^   and  that  it 


might  become  necessary,  for 
the  better  accommodation  of 
such  prisoners,  to  send  a  con- 
siderable number  lo  thatplace, 
in  which  event  a  certain  num- 
ber of  troops  would  be  re- 
quired for  the  guard  of  such 
prisoners ;  and  that  the  said 
building  was  not  distant  above 
one  mile  from  the  usual  place 
of  election  of  members  to  serve 
in  parliament  for  the  said 
town  of  Shrewsbury y  and 
county  of  So/o/?,  respectively ; 
and  that  the  troops  necessary 
for  the  guard  of  such  prison- 
ers could  Aot  with  safety  be 
removed  during  the  time  of 
such  election :  And  enacted^ 
that  it  should  not  be  neces* 
sary,  during  the  continuance 
of  such  prisoners  there,  to  re* 
move  from  the  said  buildings 
or  prison,  the  troops  necessary 
for  a  proper  guard  of  sud& 
prisoners  ;  and  that  it  should 
be  lawful  for  one  relief  of  the 
said  guards  to  come,  and  re- 
turn from  thence,  once  in  eve- 
ry twebty-four  hours,  for  the 
purpose  of  such  relief,  during 
any  election  to  be  held  for  the 
said  county  or  town  respec- 
tively; any  thing  in  the  ft 
Geo.  2.  to  the  contrary  not* 
withstanding. 

5  4.  Provided  and  enacted, 
that  not  more  than  in  the  pro- 
portion of  three  soldiers  to 
•very  twenty  prisoners  should 
be  suffered  to  remain   as  a 
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time  of  the  confinement  of  a  number  of  pri- 
soners of  war,  at  each  of  those  places,  which 
would  have  rendered  it  dangerous  to  the  neigh- 
bourhood, and  to  the  public,  that  the  troops 
stationed  there  should  have  been  removed. 


$eoU 


Section  5.    Of  the  interruption  of  the  proeet^ngi  0t 

elections  by  riots. 

THE  interruption  of  the  proceedings  at  an 
election  by  riot  and  tumult,  is  a  great  violation 
of  the  freedom  of  elections ;  wherefore,  and  as 
iuch  interruption  will  have  the  effect  of  ini- 


guard  at  the  said  building, 
daring  any  such  election;  and 
tlvat  the  soldiers  necessary  for 
the  relief  of  the  said  guard 
fhopld  be  quartered  and  fc- 
inain,  during  such  election, 
in  the  villages  on  the  south- 
west side  of  the  said  river  Se~ 
veruy  and  distant  at  least  two 
miles  from  the  said  respective 
places  of  election ;  and  that 
none  of  the  said  troops  should, 
during  the  time  aforesaid, 
ppme  to  that  side  of  the  said 
river  where  such  elections  re- 


spectively hav^  been  usually 
held,  nor  M[ithin  any  part  of 
what  is  known  and  reputed  to 
be  the  voting  liberty  of  the 
said  town. 

This  act  was  continued  till 
the  end  of  the  thei>  next  ses- 
sions respectively,  by  §  5  of  the 
act,  and  by  the  2 1  Geo.  3.  c.  43, 
and  by  the  22  Geo.  3.  c.  29, 
during  the  continuance  of  hos- 
tilities with  JPrancr,5/>a2;i,  and 
Holland,  or  cither  of  tlicm; 
consequently  it  expired  upon 
the  peace,  in  1783. 


mB^ 


^8 
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0vCf  f  9^ 


pttgnmg  the  return,  it  is  highly  important  td 
prevent  and  repress  any  tendency  to  a  breach  of 
the  lavr  in  this  particular^ 


It  is  the  duty  not  only  (ajj  will  be  seen)  of 
the  returning  officer  to  do  his  utmost  to  carry 
into  effect  the  exigency  of  the  writ,  and  there- 
fore to  resist  any  interruption  to  the  proceed- 
ings thereunder ;  but  it  is  also  the  duty  of  ma- 
gistrates, whether  applied  to  or  not,  to  assist 
in  preserving  tlie  public  peace* 

There  being  a  responsibility  to  the  house  of 
commons,  in  respect  of  the  proceedings  at  the 
election,  such  proceedii^gs  are  under  their  par- 
ticular superintendance  and  protection;  resort 
to  which  may  be  had  in  cases  of  difficulty  (im- 
mediately, if  they  are  sitting),  in  addition  to 
the  ordinary  aid  and  powers  of  the  law. 


H  Jenrn.  95. 

In  case  of  in- 
temiptioii  of 
the  proceed- 
ings by  riotSy 
the  hoose  of 
commons  may 
be  applied  to 
for  directions 
and  forprotec* 


Middlesex^  8tli  December,  1768,  the  shcriffii 
acquainted  the  house,  that  a  numerous,  darings 
and  outrageous  mob,  appeared  that  day  at 
Brentford,  at  the  election  of  a  knight  of  the 
shire  for  the  said  county,  and  obstructed  the 
freedom  of  the  said  election,  and  had  by  force 
and  violence  prevented  the  said  sheriffs  from 
going  on  with  the  poll ;  that  several  of  the  poll- 
books  were  missing,  and  that  the  said  sheriffs 
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feacl  adjourned  the  poll  till  the  next  morning;      ^^^  ^ 
and  therefore  they  applied  for  directions  how  to 
proceed  in  taking  the  poll,  and  desired  the  pro- 
tection of  the  house. 


The  order  of  the  house  thereupon  was,  **  That  »«c^  appik*. 

.  ,     cation  ap- 

the  jBi)eaker  do  iuform  the  sheriffs,  that  this  proved  of  by 

,  the  hOHiPa 

bouse  doth  highly  approve  of  their  conduct  in 
making  application  for  the  directions  of  this 
house,  how  they  shall  proceed  on  account  of  the 
dariijLg  and  outrageous  mob,  which  appears  thi9 
day  to  have  interrupted  the  freedom  of  the  elec- 
tion for  the  said  county." 


The  house  then  gave  directions  as  to  jthe  Re8o!n«i<mAr 
holding  the  poll,  and  that  an  application  slw)uld  ^  ^^^L 
be  made  to  the  magistrates  of  the  county,  ac-  fi^dwn'Sr 
quainting  them,  "  that  it  is  the  order  of  this  *^^"^ 
house  that  the  said  magistrates  do  attend  the 
•aid  election,  and  do  appoint  a  proper  number 
of  constables,  and  take  every  other  means  in 
their  power  to  preserve  the  peace  and  freedom 
oi  the  said  election." 


The  further  order  of  the  house  was,  "  that  «n^  protettiot 

of  the  retiini- 

Mr.  Speaker  do  assure  the  said  sheriff  of  the  ing  oflSccr. 
support  and  protection  of  this  house,  in  the  exe- 
cution of  their  duty,  and  that  this  house  will 
proceed  with  the  utmost  severity  against  any 
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**^^      person  who  shall  dare  to  violate  the  freedom  of 
the  said  election." 

The  house  has  not  only  thus  afforded  its  pro- 
tection to  guard  the  proceedings  at  the  election 
iVom  violence  and  outrage ;  but  where  it  has 
been  discovered  that  particular  persons  have 
been  the  contrivers  and  promoters  of  the  riot 
and  tumult,  they  have,  in^many  instances,  passed 
resolutions  against  them ;  som6  offenders  they 
have  committed  to  custody ;  and,  in  a  recent 
case,  directed  a  prosecution  to  be  institute'd 
against  such  persons  by  the  attorney-general. 

Moreover,  in  a  case  where  there  has  been, 
on  the  part  of  the  magistrates  present,  an  ob- 
vious want  of  exertion  and  effort  to  preserve 
peace,  and  the  freedom  of  election,  they  came 
to  a  resolution  of  censure  ag-ainst  such  magi^ 
strates. 


uJoaiii.f4.        In  the  case  of  Southwark,  10th  December, 

Kesolations 

thatriouatan  1702,  the  Committee  reported,  and  the  house 

election  were  i        i       -i  i  i  i     •         ^ 

occasioned  by  rcsoIvcd,  that  the  tumult  and  not  (on  account 
Boni.  of  which  the  election  was  avoided)  was  com- 

mitted by  the  servants  and  agents  of  Charles 
Cox  and  John  Cholmlet/y  esquires,  (the  member* 
f^tumed.) 
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in  that  of  C&oentry  20f!h  November/  vfHJ^ 
1723,  in  resolving  that  there  were  notorious  and  fojoiinu6a« 
outrageous  riots,  &c.  they  stated,  that  they 
were  caused  by  the  agents  and  friends  of  thrf 
petitioners,  who  were  the  authors,  oontrivers^ 
and  profnoters  of  the  said  rioti,  tumults,  and 
seditions^ 

And  they  further  resolved,  '*'  That  it  Ipj^ea^d  to  Jown.  00. 
to  the  house,  that  Charles  Btiggs  was  one  of 
the  principal  contrivers  and  promoters  of  the 
riots,  tumults,  and  seditions,  at  the  late  elec-^ 
tion  of  citizens  to  serve  in  parliament  for  the 
city  of  Coventry."^ 

And  he  was  ordered  into  custody. 

Similar  resolutions  and  orders  ytttt  at  the  samci 
tinM  made  against  seven  other  persons. 


In  the  Case  of  Knaresborough,  i4th  Januaiy,  fFcck.S8s. 
and  S6th  and  37th  Februaiy,  IdO^,  where  there  is/cpoti, 
was  nD  execution  of  the  precept  by  reason  of  tpeM^S^^ 
riots,  the  committee,  after  stating  that  circum*  w.  ^"^  ^** 
stance  in  their  report  to  the  house  (March  I), 
and  that  the  bailiifs  and  returning  officers  were 
prevented  from  proceeding  to  the  election,  hy 
a  violent  tumult  which  took  place  in  the  bo- 
rough on  the  30th  July  then  last  past,  the  dzf. 

Y 
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■•^  *•  appointed  by  the  proclamation  for  holding  such 
election;  further  stated,  by  a  resolution  reported 
at  the  same  time,  that  it  appeared  to  them^ 
«5  Jomiitii^  **  that  seven  persons  (naming  them)  were  prin- 
cipally concerned  in  instigating  or  committing 
the  outrages  that  took  place  in  the  said  tumult^ 
whereby  the  returning  officers  were  prevented 
from  holding  an  election  of  a  member  to  serve 
in  parliament  for  the  said  borough  (a).'* 

The  report  being  made,  a  new  writ  was  or- 
dered on  the  same  day. 


(a)  Before  the  special 
solutions  relative  to  the  mis- 
conduct of  the  persons  com- 
plained of  had  been  passed,  it 
was  asked  by  one  of  the  com- 
mittee, whether  notice  should 
not  have  been  given  them  of 
the  charges  made  against 
them;  but  the  counsel  for 
the  petitioners  stated,  that  it 
was  not  usual  in  similar  cases 
to  give  a  notice :  that  no  notice 
was  given  where  the  individu- 
als»  against  whom  a  complaint 
was  made,  were  not  named 
in  the  petition;  that  a /or* 
iiori,  it  was  unnecessary  where 
they  were  named;  since  the 
charge  against  them  became 
in  some  degree  public,  being 
entered  on  the  journals  of  the 
house :  that  it  was  the  com- 
mon practice  of  committees 
to  pass  special  resolutions  re- 
specting the  misconduct  of 


individuals,  as  it  was  dit- 
closed  before  them  in  evi- 
dence, although  it  was  not 
made  a  matter  of  allegation  ia 
the  petition,  and  although  no 
notice  had  been  siven  to  the 
individuals;  an  instance  of 
which  was  referred  to  in  the 
case  of  Ilchester^  1S03,  (1 
Peck.  306),  where  particular 
persons,  by  name,  had  been 
resolved  to  have  been  engaged 
in  a  system  of  corruption; 
and  that  resolution  had  been 
reported  to  the  house.  It 
was  also  stated,  that  no  notice 
had  been  given  to  the  sheriffs, 
in  the  case  of  Middietex^ 
1804,  of  the  charges  made 
against  them.  It  was  .admit* 
ted,  that  in  the  present  case 
no  notice  had  been,  given  to 
the  persons  accused.  H  Peck* 
3S6. 


^i 
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The  report  was  taken  into  consideration  by  the  ^^^ 
house  on  the  14th  March,  when,  after  reading  60  Jonm.  i4i. 
firom  the  journal  the  entries  in  the  case  of 
Skaftsburyj  14th  February,  1776,  3nd  Ilchester^ 
18th  May,  1803,  the  house  agreed  with  the  com- 
mittee in  the  above  resolution,  and  ordered,  that 
the  attorney-general  should  forthwith  prose- 
cute the  seven  persons  named  in  the  report  for 
their  said  offences,  which  was  accordingly  carried 
into  effect  (/i). 

With  respect  to  the  ordinary  powers  of  the  law :  Ordinity 

^  powen  of  the 

WW  M  to  riots* 

The  inhibition  of  the  stat.  3  Edw.  1.  c.  5.  (Arf«,3o«) 
which  has  been  noticed  before,  applies  also  to  the 
present  subject.    Lord  Coke  observes  upon  that  «  ^^  ^^9, 
statute,  that  the  disturbers  are  to  be  punished 
by  grievous  fines  and  imprisonment.  i  . 

The  Stat  13  Hen.  4.  c.  7.  requires  three  or 
two  justices  of  the  peace,  and  the  sheriff  or 

{a)  The    infonnation  was  four  years,  himself  in  ^100, 

tried  at  the  summer  assizes  and  two  sureties  in  £50  each. 

for  Torhkire^    1805,    when  Abbott  and  Dcwes  were  stn* 

Arte  persons  of  the  names  of  tenced   to   be  imprisoned  in 

AUeUf    Abbott^   and    Dewes^  the  custody  of  the  marshal  of 

were  found  guilty.     On  the  the  king's  bench  three  caleii** 

5th   February,    1806,   AlUn  dar  months,  and  to  give  secu- 

(having   been  in    the  king's  rity  for  four  years,  themselves 

bench  prison  since  9tH  No-  in  ;6lOO  each,  and  their  sure- 

member,  1805)  was  sentenced  ties  respectively  in  4^50  each* 

by  the  court  to  be  imprisoned  Abbott  had  bci^n  imprisoned 

in     Newgate     six    calendar  since  9tb   November,   1805, 

months,  and  to  give  security  and  2>cwf«  since  1st  February, 

for  his  good  behaviour   for  1806.    2  Peck.  386. 

T2 


394  OW  VSJ>V%  INTERFERJENCE     [PAR^I!  (I^ 

^^^J-      under-sheriff,  to  cowe  with  the  passe  camUatus^ 


Justices  and     if  need  be,  aud  suppress  i tots ;  and  gives  them 

thenn,  or  un-  r  i       •  •        i  •        u    • 

dersheriff,  to    power  to  record  them. when  committed  19  tneii 
To  record       preseuce,  which  record  alone  is  to  be  a  suiScieQA 

them,  and  re-     ^^         .      . '         ^    .  „       , 

cord  to  be  con-  convictiOH  Of  the  onendcrs. 

miction. 

Gfany.  141.  lu  the  case  of  Poniefractj  18th  May,  1624, 

where  there  having  been  a  disturbance  at  the 
flection,  it  was  holden  void,  it  is  said  in  tliq 
resolution  of  the  committee  and  of  the  house, 

Any  one  may    "  that  uo  placc  is  without  coustablcs,  and  every 

interfere  to  •  #%»  i  t  i  t_ 

keep  the  peace,  niau  IS  an  ofncer  to  see  the  peace  kept,  whereby 

such  disturbance  might  be  prevented,  as  well  in 
a  borough,  as  in  a  county  at  large,  where  the 
sheriff  hsAh  posse  comitatus'^ 

If  rfotswTioM, .    If  the  riots  be  so  serious  as  to  require  it,  and 
maybemU.     the  number  of  persons  assembled  is  suiBcieut, 

the  proclamation  (^)  of  the  riot  act,  1  Geo.  1. 
c.  5.  may  be  read,  in  order  to  bring  the  offenders 
«  within  that  statute ;  wherebj',  h\\  1,  if  any  twelve 
persons  are  unlawfully  assembled  to  the  disturb- 
ance of  the  peace,  and  any  one  justice  of  the 
peace,  or  more,  oi*  tlie  sheriff,  under-sheriff  of  the 
county,  or  the  mayor,  or  baiUffs,  or  other  head 

(//)The proclamation."  Our  "  or  to  their  lawful  business, 

'' H>viTcign    lord     thci    king  *'  upon  the  pains  contained  in 

*' chargeth  and  comroandeth  **  the  act  made  in  the  first  year 

**  all  persons  being  assembled  •*  of  kini^  George,  for  prevent* 

'*  immediately     to      disperse  "  ing  tumults  and  riotous  as<> 

'*  tlu'msc'lvcSy  and   peaceably  ''  semblies.      God    save    tka 

*'  10  depart  to  their  habitations,  "  king/* 
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officer,  or  justice  of  the  peace,  of  any  city  or  ^^^1^ 
town  corporate,  shall  think  proper  to  command 
them  by  proclamation  to  disperse,  if  they  contemn 
liis  orders,  and  continue  together  for  one  hour  af- 
towards,  such  contempt  shall  be  felony  without 
benefit  of  clergy.  A  nd  further,  by  §  5,  if  the  read- 
ingof  the  proclamation  be  by  force  opposed,  or  the 
reader  be  in  any  manner  wilfully  hindered  from 
the  reading  of  it,  such  opposers  and  hinderers 
are  felons  without  benefit  of  clergy ;  and  all  per- 
sons to  whom  such  proclamation  ought  to  havt 
been  madcj  and  knowing  of  such  hinderance, 
and  not  dispersing,  are  also  felons  without  bene- 
fit of  clcJrgy. 

This  measure,  however,  will  be  regarded  with  ^^^"^  *^» 
jealousy  by  the  house  of  commons;  and  they  S^iii*"^**^ 
will  be  ever  vigilant  to  see  that  such  provision  ^^iiwUr* 
of  the  law  has  not  been  made  a  subject  of 
abuse  (a). 

In  the  case  of  Chipping  IVi/combe,  17th  March, 
J785,  it>vas  resolved,  "  That  Edward  Marsha  11, 
having    presumed    to    read   the  proclamation 


(a)  Wateham^  )8th  Octo- 
ber, 1722.  The  petiiion  con- 
iMied  an  allegation  that  the 
mayor  adjourned  the  pali  till 
four  o'clock  in  the  at'U'rnoon, 
when  the  jKJt ilioncrs, \y ho  were 
itiagisttates  and  voters,  went 
to  ^che  place  in  an  orderly 
manner ;   but  the  mayor,  to 


terrify  them,  ordered  the  set- 
jeant  at  mace  to  read  (he  pro- 
clamation against  riots  and 
unlawful  assemblies,  whereby 
they  were  obliged  to  return  to 
their  respective  homes.  20 
Journ.  23.  There  is  no  fur- 
ther entry  in  the  journaU     , 
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^^^^  against  riots,  while  the  burgesses  of  the  borough 
of  Chipping  Wycombe^  in  the  county  of  Bucks^ 
were  legally  assembled,  by  virtue  of  his  ma- 
jesty's writ,  for  the  election  of  a  burgess  to  serve 
in  this  present  parliament  for  the  said  borough 
without  having  sufficient  authority  so  to  do,  is 
guilty  of  a  high  infringement  of  the  freedom  of 
elections.** 

,  And  he  was  ordered  into  the  custody  of  tbf 

'  Serjeant  at  arms. 

It  does  not  appear  in  what  capacity  Marshall 
)iad  acted,  but  the  resolution  establishes  tlu^t 
the  house  will  inquire  into  the  propriety  of  th^ 
measure  in  question. 

mi^^ beooted       Another  resource,  but  only  as  an  act  of  n^ 
llli'actof  n^"  cessity,  is  that  of  calling  in  thp  aid  pf  th«5  m;- 

ccMity.  litary. 

That  this  is  not  to  be  done  upon  light  or 
(Jni€,  sis.)     trivial  grounds  has  been  already  said,  the  pre- 
sence of  a  military  force  at  elections  being  fo|-r 
^  bidden  by  law ;  but  there  may  be  cases  when 

that  which  generally  would  be  deemed  a  violar 
lion  of  the  freedom  of  election^,  may  become, 
hi  the  particular  instances,  its  support 

•/j^oroTisf*      In  the  case  of  Nottinghaniy  24th  and  26th 
IS.  163,  MS.    Kovember,  1 6th  March,  and  20th  April,  1803, 
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it  was  made  a  subject  of  complaint  against  the  ^^J'^ 
magistrates,  that,  during  the  most  enormous 
and  unexampled  riots,  they  declined  to  call  in 
the  military ;  Mr.  Coke  alleging  in  his  petition, 
that  a  scene  of  riot  took  place,  utterly  incom-  Qumt^ 
patib\e  with  the  freedom  of  electicm,  and  by  SSauS^ii. 
which  at  least  six  hundred  persons  were  pre-  ^^ig  tJ^ 
Tented  from  voting  for  him ;  that  these  riots  $^^^23 
were  caused  and  continued  by  persons  in  the  ^^^^ 
interest  of  Mr.  Birch,  the  opposite  candidate;  F— <^ 
and  that  certain  aldermen  (named  )j  as  such,  be» 
ing  magistrates  of  the  town,  though  repeatedly 
applied  to,  took  no  effectual  steps  to  prevent  the 
violent  and  illegal  acts  which  were  there  com* 
jnitted;  and  that,  when  at  last  the  riots  in* 
creased  to  such  a  degree  as  to  render  the  calling 
in  of  an  extraordinary  force  necessary,  they  re* 
fused  to  have  recourse  to  it,  although  they  had 
the  first  legal  advice  to  warrant  them  in  put* 
suing  such  a  measure. 

Upon  this  head  of  complaint  it  was  proved, 
diat  Mr.  Coke*s  committee  applied  to  the  mayor 
to  call  in  the  military,  who  were  stationed  at 
tiie  distance  of  two  miles  from  the  town,  to 
quell  them ;  that  Mr.  Birch  protested  against 
such  a  measure ;  that  in  fisict  tiie  mayor  ordered 
the  military  into  the  town,  but  on  their  arrival 
Stopped  the  poll,  which  was  not  resumed  till  it 
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•^^^     was  thought  thaf:  quiet  was  so- far  restored,  at 
to  admit  of  their  being  sent  away  again. 


Upon  this  charge  of  refusal  to  call  in  the  mi- 
litary, the  committee  expressed  no  opinion ;  but 
iFe^ti»8i.  resolved,  that  "  Mr.  Coke,  after  sustaining  sevo* 
W  hV9^  ^^  ral  insults,  and  suffering  personal  violence,  was 
obliged,  from  the  just  apprehension  of  hazard 
to  his  life,  to  leave  the  place,  and  could  not 
venture,  to  return ;  and  that  a  large  body  of 
electors  were  deterred  from  exercising  their 
franchise  of  voting.*" 


>  A*«» 


They  also  came  to  a  resolution,  "  That  it  ap^- 
pears  to  this  committee,  that  John  Davison^  the 
jnayor,  and  Joseph  Oldknow  and  Thomas  Old^ 
Jcnow.  two  of  the  aldermen  of  the  said  town  and 
county  of  the  town  of  Nottingham^  took  no  ef* 
fectual  means  to  preserve  the  freedom  of  elec- 
tion,  or  restore  it  when  so  violated,  or  to  punish 
the  offenders  (a)."  To  which  resolutions  the 
house  agreed. 


(a)  Af I*.  Serjeant  Htyxvoodt 
Co.  El.  573,  observes,  '*  that 
this  was  perhaps  th?  first  iin^e 
that,  in  -  petition  complaining 
of  an  undue  election  ahd  re- 
turn, it  kas  beenallegf^,  as  f^ 
ground  of  crimination  against 
inagistrates,  that  they  did  not 
(pftU  in  the  ^d  of  the  military 


to  preserve  -the  peace*  It  is 
certainly  a  measure  to  be  re- 
sorted to  only  in  the  last  ev 
trcmitVi  and  from  the  general 
terms  in  which  the  resolution, 
criminating  the  nmypr  and 
other  magistrates  of  Kot' 
tingham^  is  drawn  up^  it  fs 
left    uncertain    whether    the 
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The  language  of  this  resolution,  though  it  ?^^^i^ 
evidently  imports  that  there  ought  to  have 
been  more  energy  on  the  part  of  the  magis- 
trates, to  suppress  the  disorders  which  prevailed 
at  the  election,  leaves  it  uncertain  as  to  the 
measures  which  they  considered  as  proper  to 
have  been  adopted,  and  whether  or  not  recourse 
ought  to  have  been  had  to  military  aid. 

That  which  has  been  hitherto  stated,  rather 
applies  to  riots  of  a  general  nature;  but  it  is 
further  to  be  observed,  that  the  law,  in  order  to 
prevent  every  tendency  to  such  disturbance  of 
the  proceedings,  will  not  permit  any,  even  the  Penoiu  intcp. 
smallest  interruption  of  this  nature,  and  any  ^M^ings  at 
person  so  offending,  may  be  committed  to  cus-  ^y  be  com- 
tody  forthwith,  and  without  a  warrant.  JJdyf*  ^  ^^ 

Osf or d  University^  1st  March,  1625,  the  com-  i  Joiirii.8t6. 
mittee   thought   fit    that    the    vice-chancellor 
should  be  sent  for,  to  be  examined  concerning 
the  election. 

10th  March,  they  reported  their  doubt,  whe-  iJouni.8S4- 

committoc  was  of  opinion  that  was  stopped.      The  sheriff's 

they  were  justified  in  declining  conduct,  however,  in  refusing 

so  long  to  caU  in  the  military,  to  proceed  with  the  poll  iu  the 

and   in  sending   the   sjoldirrs  presence  of  an  armed   body, 

iAway   upon  finding   the  poll  met  with  no  repreliension.*' 


s6s 
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vcct.  5w 


ther  one  Varcer  was  committed  for  a  inisde* 
meanor,  or  for  opposing  the  vice-chancellor  in 
the  elettion. 


wy.  On  the  17th  March,  the  committee  reported 
their  opinion,  that  he  was  justly  committed  by 
the  vice-chancellor  for  misdemeanors. 


A  question  as  to  the  legality  of  such  a  com-- 

tTbeati46»  mittal  was  tried  in  tlie  case  of  Sptl^hury  v* 

Micklethwaitc  (a\  HiL  T.  48  Geo.  3.  where  an 

action  was  brought  against  the  shwff  of  Sussear, 


(a)  The  action  was  for  an 
assault,  baHenr»  and  false 
imprisonment*  The  defendant 
pleaded,  1st,  Not  guilty.  Sdly, 
(in  substance)  That  at  the 
time  in  question  an  election 
was  lawfully  had  at  LcweSy  of 
two  knights  to  serve  in  parlia- 
ment for  the  county  of  Sussex^ 
MX  which  the  defendant,  then 
being  sheriff  of  the  county, 
presided,  and  because  the 
plaintiff,  at  the  said  election, 
threatened  to  assault  him,  and 
did  assualt  him,  and  made  a 
great  noise  and  disturbance  at 
the  said  election,  and  ob- 
structed and  molested  the  de- 
fendant, as  such  sheriff,  in 
the  execution  of  his  duty  at 
sucli  election,  he  charged  one 
of  the  head  boroughs  of  Lewes 
to  take  the  care  and  custody 


of  the  plaintiff,  ia  oriier  to 
carry  him  before  a  justice  of 
the  peace,  that  he  might  be 
dealt  with  according  to  law* 

The  jury  found  that  the 
plaintiff,  who  was  a  freeholder 
of  the  county,  did  not  assault 
the  defendant  as  alleged  in 
the  plea,  but  were  of  opinion 
that  all  the  other  facts  con« 
tained  in  the  plea  were  proved* 

At  the  trial  at  this  Susses 
summer  assizes,  1807,  a  ver- 
dict was  taken  for  the  plain* 
tiff,  damages  one  shilling; 
with  permission  to  th^  de- 
fendant to  move  that  it  might 
be  set  aside,  and  a  non-suit 
entered. 

This  verdict  was,  afterhear* 
ing  the  arguments  in  support 
of  it,  set  aside,  and  a  hon« 
suit  was  directed  to  be  entered. 


CHAP.  1.3  AT  ELECTIONS.  391 

by  a  person  whom  he  had  committed  to  custody      ^^^  *• 
for  turbulent  conduct  at  the  election. 

The  juiy  found,  that  tihe  plaintiff  who  was  80 
committed,  threatened  to  assault  the  defendant ; 
that  he  made  a  great  noise  and  disturbance  at 
the  election,  and  obstructed  and  molested  the 
defendant,  as  sheriff,  in  the  execution  of  his 
duty  at  the  election ;  and  that  the  defendant 
therefore  charged  a  headborough  with  the  cus- 
tody of  the  plaintiff,  in  order  to  carry  him  be- 
fore a  justice  of  the  peace. 

This  commitment  was,  upon  solemn  consider- 
ation of  the  court  of  common  pleas,  holden  to 
l>e  legal ;  and  lord  chief  justice  Mansfield^  in 
jgivixig  the  judgment,  said,  "  The  question  re- 
solvei^  itself  into  this,  whether  the  conduct  of" 
the  plaintiff,  in  making  a  gi*eat  noise  and  dis- 
turbance at  the  election,  and,  by  means  of  that 
lioise  and  disturbance,  obstructing  and  molest- 
ing the  sheriff  in  the  execution  of  his  duty,  was 
sufficient  to  justify  the  defendant  in  the  mea- 
sure which  he  pursued.  I  am  surprized  that 
this  question  should  be  seriously  argued.  At 
the  time  when  the  trespass  was  committed,  the 
defendant  was  presiding  at  the  county  court* 
He  was  engaged  in  the  discharge  of  a  most  im- 
portant duly,  a  part  of  which  consists  in  the  ad* 
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Sects,      ministration  of  oaths,  and  in  deciding  upon  the 
qualifications  of  the  electors'.     The  conduct  of 
the  plaintiff,  in  disturbing  the  order  and  pro- 
ceedings of  the  court,  would  have  justified  tlie 
interposition  not  only  of  the  sheriff,  but  of  any 
of  the  freeholders,  who  are  the  judges  of  that 
court,   or,  perhaps,    of  any   other   individual; 
for  every  man  is  interested  in  the  due  election 
of  representatives  to  parliament.     But  it  is  said 
that  the  sheriff  has  no  authority  to  commit. 
He  certainly  has  no  authority  to  commit  as  a  ' 
magistrate ;  nor  did  he  in  this  case  commit  the 
defendant.      The    extent   and   nature    of  tlie 
powers  appertaining  to  the  office  of  sheriff^  are 
objects  entirely  foreign  from   the   present  in-    . 
quiry.     It  is  sufficient,  in  this  instance,  to  ob- 
serve, that  it  was  the  duty  of  the  sheriff  to 
preserve  order  and  decency.     The  proceedings 
of  the  court  were  interrupted  by  the  turbulent 
conduct  of  the  plaintiff  j    the  defendant    was 
bound  by  his  situation  to  prevent  the  continu- 
ance of    this    interruption,    and  he  could  not 
have  adopted  a  better  mode  for  that  purpose, 
than  by  ordering  the  plaintiff  to  be  carried  be- 
fore a  magistrate,  to  give  security  for  his  good 
behaviour.     It  has  been  objected,  that  the  facts 
found  by  the  jury  do  not  amount  to  any  offence. 
Has  the  law  of  England^  then,  been  so  anxious 
to  preserve  the  purity  and  freedom  of  election. 
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upon  which  the  rights  and  liberties  of  the  people      f^^ 
depend;  has  it  established  various  forms  and  re- 
galations  for  this  poi-pose  ;  and  shall  it  be  said, 
that  t  is  no  offeace  to  defeat  these  prbvisidns, 
and  to  render  them  nugatory  and  vain  ?     Is  it 
no  offence  to-  interrupt  the  exercise  of  those 
powers  which  have   been  entrusted  with   this 
view  to  the  sheriff;   to  annul  so  many  legisla- 
tive provisions  -,  to  deprive  the  country  of  the 
benefit  of  a  system  so  anxiooaly  established ; 
and  ta  attack  the  fnost  valuable'  rights  and  pi»i<^ 
sieges  of  the  people  of  England  f^      What. 
AouJdi  we  say  of  those  laws  which  we  are  so^ 
much  accustomed,  to  extol,  if  conduct  cf  suck  a 
description  could  be  pursued  with  impunity? 
This  is  a.  questioii  upon,  which  I  caonot  bring, 
myself  to  entertain,  a  moment's  doubt      The 
plaintiff  was  guilty  of  a.  serious  offence  against. 
public  order;  he  was. guilty  of  a  breach  of  tlie 
peace^  foe  which  he  might  have  been  punished 
by  indictment.      His  conduct  was  such  as  to^ 
call  for  immediate  interposition.     The  defendn. 
ant  was  not  only  justified  in  what  he  did)  but. 
it  was  his  duty  to  adopt  means  (and  what  bet- 
ter could  have  been  chosen  ?)  to  prevent  the 
plaintiff  from  continuing  to  interrupt  the  pro- 
ceedings of  the  court.'* 

The  law,  in  this   case,    does  not  appear  to 
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■j^^  hinge  upon  any  peculiar  powers  vested  in  the 
sheriff.  It  seems,  therefore^  that  the  same  doc« 
trine  would  equally  apply  to  the  case  of  an  in* 
terruption  of  a  poll  under  the  superintendance 
of  any  other  returning  officer.  This  inference 
accords  with  the  language  of  the  resolution 
(jRi^ss4.)     before  mentioned,  in  the  case  of  Fontefract, 

18th  May,  1624* 

55s*  P^         It  only  remains    to  observe,  that  wherever 
^*«>^^|J«^y  there  has  been  an  interruption  of  the  proceed* 

S?S',Sr  "S*  ^y  "?^  *°^  *""?"^*'  notwithstanding  that 

the  returning  officer  has  been  able  to  continue 

and  finish  the  poll,  and  to  comply  with  the 

exigency  of  the  writ,  by  the  return  of  members, 

the  election  has  been  holden  totally  void :  but  in 

(SeejiMr^jifM*.  a  case,  where  the  riot  which  prevailed  after  the 

9dih  536  S37  ) 

close  of  the  poll,  and  before  the  making  the  re- 
turn, was  found  to  have  been  contrived  and  pro* 
moted  by  the  sitting  member,  whose  return  was 
executed  by  the  returning  officer  under  compul- 
sion, when  he  was  about  to  return  the  opposite 
candidate,  the  candidate  who  so  ought  to  have 
been  returned,  and  who  had  the  majority  of 
votes,  was  seated. 

ijottni.79r.        The  elections  for  Pontefract^  28th    May, 


798. 


QiaIiv.i4S.      1624;  Southwarky  10th  December,  1702;  Co^ 

"raifra.  %)entry,  5th  February,  1706;  fFestminstery  6th 

r  *^*    November,  1722 ;    Coventry/,  SOth  November, 
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1722,  and    22d  Afarch,    1736;     fFcsimimter,      ^^^^ 


S8d  December,    1741;    Pontefractj  24th  No- 42  loa^iu  sisl 
veinber>  1768 ;    and  NottiugJiam^  1803;   w^re  ssiom 
severally  avoided  upon  this  ground. 


In  the  above  case  of  Southwark,  10th  Decem- 
ber, 1702,  the  committee  resolved,  that  it  was 
dieir  opinion,  "  that  there  was  a  great  tumult  u 
and  riot,  at  the  election  of  burgesses  to  serve  in 
parHanient  for  tlie  borough  of  Southwnrk^  in 
the  county  of  Surrey^''  and  that  the  election 
was  void* 

• 

*  In  that  of  Coventry 9  5th  February,  1706,  ^ 
tfaey  resolved,  ^^  That  it  appears  to  this  house; 
tiiat  there  hath  been  a  notorious  riot  and  tu« 
mult,  and  other  illegal  practices,  at  the  election 
of  citizens,  to  serve  in  this  present  parliament 
for  the  city  of  Coventry^  in  contempt  of  the 
civil  authority,  and  in  violation  of  the  free- 
dom of  elections  /'  and  that  the  election  was 
vwd. 


In  the  subsequent  cases  above  mentioned, 
there  have  been  resolutions  substantially  simi- 
lar: and  the  same  principle  will  hereafter  bc(?^F«^^^ 
shewn  to  have  guided  the  decisions,  in  questions  ^^  ^"^^^ 
as  to  special  returns,  upon  the  ground  of  inter-  then.) 
niption  of  the  proceedings  by  riots. 


Sect.  5* 
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But  in  order  to  make  the  election  void,  it 
Elections  not  must  appear  that  the  riot  and  disturbance  was 
o^  nou^iest  such  as  really  to  interrupt  the  proceedings ; 
ings  are  inter-  inasmuch  as  Otherwise  it  cannot  be  considered 

that  the  freedom  of  election  has  been  violated. 


wiw'le'rt**  '^^^y  ^^  *^  ^^^  ^^  Exeter,  6th  August, 
twiSltoShew  ^^®^'  where  it  was  insisted,  on  the  part  of  Mr. 
^ol^butM^^  *^^^^^  the  petitioner,  that  the  election  was  dis* 
of  intermption  tufbcd  bv  scvcral  butchcrs,  and  that  it  was  a 

of tke proceed-        ,  ^  .  /•      v-   i_ 

ingji,  election    void  election,  thc  evidence  m  support  of  which, 

not  avoided.  .  '  ,  ,  ,  ,     j 

only  went  to  shew,  that  one  man  was  knocked 
down,  and  that  if  any  person  cried  out  against 
Mr.  BaiCf  the  sitting  member,  the  butchers 
cried,  "  Knock  them  down  ;"  and  there  was  evi- 
♦  dence,  on  the  other  hand,  on  the  part  of  thc 
sitting^'member,  that  it  was  a  peaceable  election; 
^he  committee  reported,  and  the  house  agreed^ 
that  tlie  sitting  member  was  duly  elected.  ' 


(^AiU$,  334.) 


i  Doug.  147. 


The  exception  alluded  to,  with  respect  to  tlic 
avoidance  of  elections  actually  interrupted  by 
riots,  rests  upon  the  case  of  Morpeth^  6th  De- 
cember, 1774,  and  24th  and  27th  January, 
1775. 


35  Jbnro.  15. 
75.83. 
Where  there 
were  riots 
after  the 


The  petition  of  Mr.  Byron  stated,  that  Mn 
DelmSy  Mr.  Ei/rCj  Mr.  Bigge,  and  the  peti- 
tioner,  were  candidates ;  that  Mr.  Delink  and  iki^ 
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• 

petitioner,  at  the  conclusion  of  the  poll,  had  the      ^!;^ 

majority  of  legal  votes,  in  the  judgment  of  the  ^^^^  ©f  tte 

two  bailiffs,  who  presided,  they  being  the  proper  fore'theretom, 

returning  officers ;  and  who  accordingly  declared  of  one  of  the 

them  duly  elected ;    but  that  they  were  after-  hen  wai  cxe- 

wards  compelled,  by  the  violence  and   threats  pulsion,  those 

r  1        .  V    .        •  riots,  and  soch 

Ota  numerous  and  outrageous  mob,  to  jsign  a  re-  compoision, 
turn  of  Mr  Eyre^  instead  of  the  petitioner  (to-  contmed  and 
gether  with  Mr.  Delmi) ;  praying  therefore,  that  C72u  eie?. 
the  name  of  Mr.  Eyre  might  be  erased  from  the  ^^^f^S!e^ 
return,  and   the    petitioner's    inserted   instead  haJj®SJ^'ma> 

thereof,  &C.  rity,feaui 

• 

It  appeared  that,  at  the  close  of  the  poll,  the 
majority  was,  aind  wais  declared  to  be,  in  favour 
of  DeltnS  and  Byron;  that  the  bailiffs  were 
proceeding  to  make  a  return  of  them,  when  they 
were  forced,  by  open  violence,  and  a  just  ap- 
prehension of  immediate  danger,  both  on  the 
evening  of  the  election,  and  the  next  morning 
when  the  return  was  executed,  to  sign  a  re^uru 
of  Ef/re  and  DelmL  ' 

It  was  also  proved,  that  Mr.  Eyre^  on  the 
morning  of  the  election,  before  it  began,  made 
a  very  inflammatory  speech  to  the  people ;  that 
after  the  riot  began,  he  having  retired  some  time 
before,  the  returning  officers  sent  him  word, 
they  would  return  whom  he  pleased  j  and  that 


9S^  OF  UKDVE  IKTEBFEESNCE     [fART  IC« 

8€cfc5^  an  answer  being  brought  them,  that  they  must 
return  himself  and  Delmi^  they  complied,  on 
which  the  riot  ceased ;  that  he  insisted,  the  da3r 
foUowmg,  that  one  of  the  returning  officers 
should  deliver  the  return  to  one  of  his  partizans^ 
and  neither  carry  it  himself,  nor  accompany  the 
other,  while  he  should  carry  it,  ta  the  sheriff; 
and  that,  on  one  of  the  returning  officers 
fusing  to  comply  with  some  demand  of  his, 
said^  ^^  If  you  don*ty'  and  then  looked  round 
the  mob,  implying,  as  the  returning  officer 
thought,  that  if  he  did  not,  the  mob  would  com- 
pel him. 

The  committee  determined,  that  Mr.  Eyre 
was  not  duly  returned ;  and  that  Mr.  Byron^  the 
petitioner,  ought  to  have  been  returned  i  and 
the  return  was  amended  accordingly  (a). 


fy)  The  counsel  for  the  pe»  other  cases  of  the  same  sort ; 

titioners  insisted  that  the  com*  and  they  cited  the  case  of  Cq» 

mittee  ought  to  make  a  spe-  ventry^  20th  November,  1722, 

cial  report  against  those  con-  (an/f,  321.)    The  committee, 

cemed  in  the  riot,  that  the  however,  made  no  special  re- 

bouse  might  {proceed  against  port* 
lliem,  as  had  been  done  in 


CHAP*  I.]  AT  ELECTIONS*  -   -  S89 

Sect.  6* 


Section  6.    ScotlanJL 


THE  general  principle,  that  elections  ought  (See  mu^  utu 
to  be  Iree,  applies  equally  with  respect  to  elec-  Freedom  of 
tions  for  places  in  Scotland^  not  only  immedi-i 
^tely  for  members  of  parliament,  but  with  re- 
spect to  certain  previous  elections,  which  will 
]>e  explained  hereafter. 


With  respect  to  the  interference  of  peers :        (s««  •^^  •««^ 

.     *  *  fypafesas. 

^  S85.) 

The  standing  order  of  the  house  of  commons,  int«rfereoce«f 
embraces  the  case  of  elections  for  parliament ; 
1>ut  the  terms  of  it  do  not  seem  to  contemplate 
"die  previous  elections  above  alluded  to^^ 

• 

With  respect  to  the  interference  of  persons  J^^' 
holding  certain  offices : 


The  interference  of  lords  lieutenants  of  coun-  interference  of 

^  ,  lords  lieate- 

ties  falls  within  the  standing  order  of  the  house  oantsof  conn, 
of  commons  before  mentioned.  {amu^  t86.) 


The  prohibition  of  the  interference  of  other  interference  of 

*  ,  persons  bold* 

persons  holding  certain  offices,  rests  upon  van-  m^  certain  of. 
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ous  acts  of  parliament,  and  it  depends  upoi 
tenor  of  each,  how  far  it  may  be  operatic 
elections  in  Scotland. 


CJM€,ft9t,  The  stats.  5W.  &M.  c.  20,   and  12  ar 

^^     •        Will.  3.  c,  10,  which  prohibit  the  interfe 

of  officers  of  the  excise  and  customs,  h; 
passed  before  the  union  ^ith  Scotland^  d< 
operate  at  elections  there ;  but,  by  a  subse< 
statute  (a)y  the  same  prohibition  is  since  ex 
ed  thither, 

{JMh  ft9S0         The  statute  9  Ann.  c.  10,  forbidding  tl 

terference  of  officers  of  the  post-office,  and 
(iiiiie,«95,«96,  of  9  Ann.  c.  11,  and  10  Ann.  c.  19.  forbi 

where  »ee  the       .*     .     j%  ,         j  .         ,  . 

priMsums  <if      that  of  pcrsoos  employed  m  charging,  cc 

thne  eiahUes,)     •  •    •  /%     i 

^  mg,  receivmg,  or  managmg  any  or  the  t 
granted  by  those  acts,  as  before  stated,  evic 
apply  to  Scotland. 

bit^by  9^^^^'  •  ^^^y  ^s  applicable  to  elections  there,  tl 
^i^andio*^  terference  prohibited  by  these  statutes  i 
fromUite^er-  ^^^^^^^^  t^  elections  immediately  for  ] 
ingatdec-      mcntj   the  same  prohibition  operates  a] 

tioii8,notto  /  ^  *^     .     . 

interfere  at  elections  of  delegates  (or  commissione; 
members  of      choosiug  burgcsscs  for  the  boroughs), 

parliameDter  o  o  «=» 

ofddegatei. 

(a)  The  stat.  10  Ann.  c.  19« 
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With  respect  to  the  removal  of  the  military      ^^^^l^ 


liom  the  place  of  election :  ^^ee  mte^ 

^  sect  4.) 

The  Stat.  8  Geo.  2.  c.  30,  and  the  law  as  be-  i^^^7  305.} 
fore  stated,  applies  to  elections  in  Scotland^  for 
members  of  parliament. 

There  is  also  a  provision  in  the  statute  42 
<jeo.  3.  c.50.  §  168.  (a)y  that  persons  belonging 
to  the  militia  of  Scotland  shall  not  be  liable  to 
-5iny  penalty  or  punishment,  in  respect  of  their 
absence  for  the  purpose  of  voting  at  elections^ 
corresponding  with  that  before  stated  as  to  the  (-4ji<«,  sio.) 
onilitia  of  England. 

With  respect  to  the  interruption  of  the  pro*  (Sec<w#tf, 

VCCm  9»m 

ceedings  at  elections  by  riots : 

The  electors  in  Scotland  for  members  of  par- 
liament being  at  no  election  very  numerous,  it 
is  more  easy  to  preserve  order ;  but  the  law,  as 
before  stated,  would,  upon  general  principles,  be 
equally  applicable  there  (i). 


(a)  For  the  title  of  this  of  session,  upon  the  cffcCi  of 

act,  see  ante,  229-  The  l68th  force  and  violence  used  in  the 

section    is    copied  fr6m   the  elections  of  magistrates  and 

Stat.  42  Geo.  3.  c.  90.  §.173,  counsellors  in  the  boroughs  lu 

which  sec,  an/e,  310.  Scotland^  see  1  Wight,  344. 

(6)  For  cases  in  the  court  35S» 


94A  OF  UNDUE   INTEBFEREyCB     [PAET 

8ect.T. 


Section  7-    Ireland. 


intetmie,  THE  general  doctrinis  of   the  freedom   orr 

Freedom  of     elcctioiis,  Es  before  stated,  will  apply  also  tc 


dectioiu. 


elections  for  places  in  Ireland. 


(See  «irfe,  sect.     With  lespect  to  the  interference  of  peers : 

t,  page  tbS.  ^  '^ 

286.; 

intnfereaoe        The  Standing  Order  of  the  house  of  commonsi 

which  was  newly  modelled  upon  the  union,  pro* 
hibits  the  interference  of  all  peers,  not  being 
peers  of  Ireland^  at  the  time  elected,  and  not 
having  declined  to  serve  in  parliament  for  any 
place  in  Great  Britain^  except  in  the  case  of 
their  becoming  candidates  (which  cannot  be 
the  case  in  Ireland). 

(Sceimii^  With  respect  to  the  interference  of  persons 

*'^^'  ^^         holdmg  certain  offices  • 

Interference  of  The  interference  of  governors  of  counties,  is 
eounUes.  Comprised  in  the  same  standing  order,  and  is 
lAide^  S86.)     prohibited  in  the  same  qualitied  manner^  as  that 

of  lords  lieutenants. 
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With  respect  to  the  removal  of  the  military     3l!!w 
from  the  place  of  election :  (ifme^Met*  4.) 

There  is  no  law  relating  to  elections  in  Ire^  Mmtwyjoi 
land,  which  corresponds  with  that  which  forbids  b«  wmS 
the  pretence  of  a  military  body  (a)  at  elections  etoeUoB. 

With  respect  to  the  interruption  of  the  pro*  (A^t  ■•^ «.) 
ceedings  at  elections  by  riots : 

By  the  Irish  stat.  85  Geo.  3.  c.  29.  §  12,  if  ^  ?*l!r 
any  person  or  persons  shall  violently^  riotously,  f*^'il^ 
or  outrageously^  interrupt  any  election,  or  the 
proceedings  of  the  poll,  such  disturbance^  riot, 
or  misbehaviQur,  is  not  to  be  any  excuse  for  the 
dose  of  the  poll,  but  the  returning  officer  is  to 
proceed  as  therein  directed.     It  is,  however,  (8^>m^6S7.) 
at  the  same  time,  made  highly  penal  so  to  inter- 
rupt the  proceedings ;  and  considerable  power 
has  been  given  to'  returning  officers,  to  enablie 
them  to  enforce  regularity  and  good  order. 

By  the  same  clause,  persons  convicted  of  mo»wwiyfa»> 
having  violently,  riotously,  or  outrageously!  dis»  Pj*;^  *j|lf'' 
turbed  the  court,  or  otherwise  misbehaved,  so  as  bMk, 
forcibly  to  interrupt  the  proceeding  of  the  poll  j 

(a)  thmpatrkk,  8d  Jjnril        (b)  The  ttat.  49  Geo.  S.  c 

and20th  JtMf  1815.— Oneof  110>  has  provided  by  §03, 

the  charges  coDtained  in  Mr.  that  persons  in  the  muitia  of 

Mktkcen's  petition  was,  that  Irekmdf  having  votes  at  elee* 

Lord  GlertttJoUyf  the  sitting  tions  there,  may  have  leave 

member,  had  procured  the  for  a  reasonable  time^  to  go 

interference  of  the  military*  and  return  from  sudi  elec* 

Lord  G.  was  holden  duly  tions«    App,  ccduzix. 
elected,  JO  Journ.  87. 40i. 


844  OF  UNDUfi  lhT£ft7BR£llC£^  &C.    [fAA't  if: 

* 

^«t^      Ur  having  iVilfuIly  effaced^  obliterated,  torn/ al- 
tered, or  destroyed,  the  whole,  or  any  part  of  the 
orteidUfi^  poll-book  of  the  returning  officer  or  bfficerVor 
*»«!*•  "M^i    of  any  deputy,  whereoil  any  thing  relative  to 
praeepwfid«-    the  election  shall  have  been  entered  2   or  of 

ny,  and  pa* 

nishftbie  wiih    haviniT  forciblv  or  fraudulently  taken  or  secrAted 

tnntportatioB  .      o  ./  j  HI 

orimpriioB-    the  same^  or  any  part  thereof,  or  the  wric  or 

ibeBli  not  czp  .  _ 

Mediae?  prfeCept  for  holding  the  election,  are  to  be  ad- 
'*"**  judged  guilty  of  felony,  and  transported  for 

seven  years,  or  imprisoned  for  any  time  not 
more  than  seveii  years,  at  the  discretion  of  the 
judge  6r  judges  trying  such  persons.— More* 
jijfp,  eeoexkxw.  ovci^,  the   siat.   5t  Geo.  3.  c.  131.  by  §  S4, 
515(11).  empowers  r<iturning  officers  at  all  elections  to 

flimvAt^MiV  summon  all  constables,  bailiffs,  or  Other  peace 
nummmktoS^  officcrs  to  attend  and  keep  the  peace  -,  and  any, 
wb^Mto'ai-  such  coustable,  bailiff",  or  peace  oflficer  ne- 
whoiede?  glecting  to  attend  during  the  whole  election,  iM 
Soiuy  ilSfin!  *^  ^^r^^i'  his  office,  and  all  salary  due  to  him.-^ 
^fft.  ik.  By  §  5^,  any  constable,  baili^,  or  other  peace 

hes,  eoatieicd   officcr,  coilvicted  of  a  breach  of  the  peace  dunng 

of  bffvaiA  of 

peaccifttiiijo^  au  election,  is  to  be  adjudged  guilty  of  a  mis- 
DoT.andiubke  demeanor,  and  inlprisoned  for  any  time  not 
wn'ird!"''*  i^ove  than  twelve  calendar  months.— And,  by 
uemraiDg  of.  §  ^6  o^  ^h^  same  statute,  returning  officers,  or 
i^mUper-  ^^^^^  deputies  at  any  election^  are  authorized  to 
•OBI  riotiogi     commit  all  persons  to  gaol  for  a  time  not  exceed^ 

ing  24  hours,  who  shall  be  found  rioting  or  in- 
terrupting the  poll,  or  wilfully  preventing  the 
approach  of  electors  to  the  place  of  polling. 


(    345    ) 


CHAPTER  II. 
OP  THE  Vf^n(a). 

Section  1 .    Of  the  issuing  writs  upon  a  new  parliament^ 

and  when  returnable. 
SscTioN  2.     Of  the  issuing  writs  upon  vacancies,  during 

a  parliament,  and  when  returnable. 
S  ECTio  N  3.     Of  the  controul  of  the  house  over  the  writ. 
Sect  ion  4.     Of  the  delivery  of  the  writ,  and  of  the  in* 

dorsement  to  be  made  thereupon. 
Section  5.     Scotland. 
Section  6.    Ireland. 


IjnfTHEN  it  is  the  pleasure  of  the  c^o^vn  to  on  dissointiM 
^  ^    dissolve  the  parliament,  and  to  call  a  new  TCw^ihf-* 
one,  an  order  is  made  by  the  king  in  touncil,  E^^l^^'Si? 
that    the   lord    chancellor  of  Great  Britain  ^LT"**" 
should  cause  the  great  seal  to  be  affixed  to  a 
proclamation  for  that  purpose  (i). 


(a)  For  the  writ  to  the  she- 
jiflf  on  a  general  election,  see 
Appendix^  vi.  The  form  now 
in  use  corresponds  in  sub- 
stance, and  is,  with  the  trans- 
position of  a  few  words,  simi- 
lar to  that  given  b^  JniitC' 
locke,  as  of  the  13  Car  2.  See 
Vrbitel.  I  Com.  1,  2,  S,  for 
the  Latin  writ,  and  his  trans- 
lation. Mr.  Serjeant  jEffyu'oot/, 
in  his  book  on  borough  elec- 
tions^ chap.  4>  has  traced  the 


form  of  the  writ  from  the  49 
Hen.  3. 

{b)  See  the  entry  of  such 
order  taken  from  the  books  of 
the  privy  council,  Append,  v. ' 
It  is  now  so  much  a  matter  of 
course  to  call  a  new  parlia- 
ment immediately  upon  the 
dissolution  of  the  old,  that 
the  same  proclamation  an- 
nounces the  royal  pleasure  for 
dissolving  and  for  convening. 
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Sect  1.      issued  from  the  great  seal  with  as  much  expedi- 


T«rt  seal  with  tion  as  the  same  may  be  done. 

U  expedition. 


\ 


VtiiBf  how 
sade  oat  and 
iirected. 


The  writs  are  made  out  by  the  clerk  of  the 
petty  bag  in  chancery,  and  directed  respectively 
to  the  sheriffs  of  counties,  and  of  cities,  towns. 


"  thereof  doth  belong  or  ap- 
^  pertain,    and   to   no   other 
"  person  whatsoever;  and  that 
**  every  such  officer,  upon  the 
**  receipt  of  the  same   writ, 
^  shall,  upon  the  back  there- 
**  of,  indorse  the  day  he  re- 
**  ceived  the  same,  and  shall 
**  forthwith,  upon  receipt  of 
"  the  writ,  make  out  the  pre- 
**  ccpt  or  precepts   to   each 
**  borough,    town   corporate, 
**  port  or  place  within    his 
**  jurisdiction,  where  any  mem- 
**  bcr  or  members  are  to  be 
**  elected  to  serve  in  such  new 
**  parliament,    or    to   supply 
**  any  vacancy  during  the  pre- 
**  sent  or  any  future  parlia* 
''  ment,  and  within  three  days 
**  after  the  receipt  of  the  said 
"  writ  of  election,    shall  by 
**  himself,    or  proper  agent, 
**  deliver,  or  catise  to  be  de- 
"  livered,  such  precept  or  pre- 
**  cepts  to  the  proper  officer 
"  of    every    such    borough, 
**  town  corporate,  port  or  place 
''  within  his  jurisdiction,  to 
*'  whom  the  execution  of  such 
**  precept  doth  belong  or  ap- 
"  pertain,    and   to  no   other 
'*  person     whatsoever ;     and 
•<  every  such  officer,  upon  the 
**  back  of  the  same  precept, 
'*  shall  indorse  the  day  of  his 


n 


« 


« 


u 


It 


« 


« 


"  receipt  thereof,  in  the  pre- 
sence of  the  party  from 
whom  he  received  such  pre- 
cept, and  shall  forthwith 
cause  public  notice  to  be 
given  of  the  time  and  place 
of  election,  and  shall  pro- 
ceed to  election  thereupon, 
within  the  space  of  eight 
"  days  next  after^  his  receipt 
''of  the  same  precept,  and 
"  give  four  days  notice  at 
''  least  of  the  day  appointed 
"  for  the  election." 

§  2.  "  And  be  it  further  en- 
"  acted,  1^  the  authority 
"  aforesaid,  That  neither  the 
"  sheriff,  nor  his  under-shcriflT, 
**  in  any  county  or  city,  nor 
"  the  mayor,  bailiff,  con- 
"  stable,  port-reeve,  or  other 
officer  or  officers  of  any 
borough,  town  corporate, 
port  or  place,  to  whom  the 
execution  of  any  writ  or 
precept  for  electing  mem« 
bers  to  serve  in  parliament 
doth  belong  or  appertain, 
shall  give,  pay,  receive,  or 
take  any  fee,  reward,  or 
"  gratuity  v^atsoever,  for  the 
"  making  out  receipt,  dc» 
*'  livery,  return,  or  exccu* 
"  tion  of  any  such  writ  or  pre- 
"  cept." 


u 

« 
it 
u 
li 


i( 


(( 
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or  boroughs,  which  are  counties  of  them-  s^cti. 
selves  (fl) ;  to  the  "  chancellor  of  the  county 
palatine  of  Lancasterj  or  to  his  lieutenant  or 
deputy  there;''  to  the  "  chamberlain  of  the 
county  palatine  of  Chester^  his  lieutenant  or  de- 
puty (i);''  to  the  "  bishop  of  Durham^  or  to  his 
chancellor  in  temporalities  of  the  county  palatine 
of  Durham  (c)  ;"  to  the  "  constable  of  the  castle 
oi  Dover  J  and  warden  of  the  cinque  ports,  or  to 
his  lieutenant  or  deputy  there." 


Between  the  issuing  and  return  of  the  writs  Tbere  most  u 
of  summons  upon  any  new  parliament,  there  i«[st  between 
are  to  be  at  least  forty   dayS,   both   by   the  wnuupSna 
magna   carta  of  king  John(^),    and    subse-  m^t^andUe 

retonu 

(a)  The  cities  in  England^  In  Wales^  Caermarthcn  is  a 

being  counties  in  themselves,  borough,  being  a  county,  ia 

having  two  sheriffs,  are  Sm-  itself,  and  has  two  sheriffs ; 

ialf  Coventry f    Lincoln^  LoU"  and  Haverfordxoest  is  a  town, 

dofiy  Gloucester,  Norwich,  and  being  a  county,  and  has  one 

York,    also   Chester,     Those  sheriff. 

ivhich   have  one   sheriff  are  {b)  This  is  in  conformity 

Canterbury,     Exeter,     Litch"  to  the  34  &  35  Hen.  8.  c.  13. 

^cld,  and  f Worcester.  Sec  Jpp,  xlvi. 

The    towns    in    England,  (c)  This  is  in  conformity  to 

which  are  counties  in  them-  the  25  Car.  2.  c.  9.    SeeApp, 

selves,     are    Kingston    vpon  liii; 

Hull,   Newcastle  vpon  Tyne,  (d)  De  sentagiis  assidendis 

Nottingham,  Poole,  and  South-  submoneri  faciemus  archiejtis" 

ampton,  of  which  each  has  one  copos,  abbates,  comites,  et  ma* 

sheriff,    except    Nottingham,  jores  barones  regni  singillatim 

which  has  two.  per  literas  nostras  et  prteterca 

See  the  Stat.  3 Geo.  I.e.  15.  faciemus    submoneri  in  genC" 

where  the  counties  are  enu-  rali,  per  vice-comites  et  balli^ 

derated  in  the  schedule.  vos  nostras,  omnes  alios  quiin 
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Sect.  1.      quently  by  the  above  statute  of  7  &  8  Will.3. 

(Fbrtbis  sta-     C.  25.  ^  I. 
fate,  tee  mU^ 


Section  2.    Of  the  issuing  writs  upon  vacancies,  during 
a  parliament,  and  when  returnable, 

ciiiTWMicy  WHENEVER  a  vacancy  happens  by  death 
ting  of  the  OF  Otherwise,  and  the  same  is  notified  to  the 
vrituBiieton   house  by  the  motion  of  any  member  thereof, 

the  speaker  issues  his  order  to  the  clerk  of  the 
crown,  for  making  out  a  new  writ  (a). 

tSwoiLfmsku      This,  as  now,  was  originally  the  course  during 

the  actual  sitting  of  the  house. 

On  racancy  But  formerly,  upon  a  vacancy  during  a  proro* 

^^.^vniT  gation,  it  was  usual  to  make  application  to  the 

ftomuie great  lord  chanccUor,  who  thereupon  directed  a  new 

•^  writ 

This  continued  to  be  the  practice  until  the 
twenty-third  year  of  the  reign  of  Elizabeth^ 


eepite  tenent  de  nohiSf  ad  cer'  terval  is  now  by  practice  fifty 

turn  difm  scilicet  ad  terminum  Jays.     2  Hats.  235. 
quadraginta  dierum  ad  mimtSp        (a)  For  the  form  of  a  writ 

/jfC.   Mat.  Paris,  257>  A.  D.  upon  vacancy,  see  Jpp,  ix. 
Ul5.    The  time  for  this  In* 


/ 
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when  new  writs  having,  iti  man)''  instances,  Set^tf. 
been  so  obtained  upon  insufficient  grounds,  as 
^pon  unfounded  representations  that  members 
were  dead,  or  incurably  sick  (in  which  latter  D'Ewei,  jsi. 
case  it  was  formerly  not  unusual  to  issue  a  new 
writ),  great  inconvenience  ensued ;  inasmuch 
a3  it  frequently  happened,  that  after  an  election 
had  taken  .place,  and  a  new  member  was  re- 
turned, the  person  whose  place  he  was  to  sup- 
ply, also  made  his  appearance  in  parliament 

Tins  subject  was  much  agitated  in  the  house, 
on  the  18th  March,  1580,  and  a  resolution  was 
made : 


"  That  during  the  time  of  sitting  of  this  5*^^^  ^ 


RaolotKmof 

court  there  do  not  any  time  any  wnt  go  out  the  house,  that 

.  •      .  daring  the  lit- 

for  the  choosing  or  returning  of  any  knight,  tingof  pviu- 

•   •  t  t  •  1        ^  .!_  ^  ™«>'t  DO  writ 

citizen,  burgess,  or  baron,  without  the  warrant  for  election  to 
of  this  house   first  directed  for  the  same,  to  np^n  ^^mnt 
the  clerk  of  the  crown,  according  to  the  an-     " 
cient  jurisdiction  and  authority  of  this  house 
in  that  behalf  accustomed  and  used."* 

The  language  of  this  resolution  seems  rather 
to  be  confined  to  the  time  during  which  the 
house  was  actually  sitting,  notwithstanding 
that  imder  such  construction,  it   would   not 
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Sect  9.      reach  the  inconveniences  the  consideration  of 
which  gave  occasion  to.  the  passing  it. 

4 

However,  from  the  then  temper  of  the  com* 
mons,  it  may  be,  that  its  tenor  was  not  uninten- 
tionally equivocal :  at  that  time  they  began  to 
be  alive  to  the  importance  of  their  privileges, 
but  had  not  yet  learned  boldly  to  assert  them. 

Subsequently  to  this  order,  the  chancellor  con- 
tinued, for  a  considerable  time,  to  issue  writs  as 
1  Joun.  149  to  before ;   and  in  the  case  of  sir  Francis  Good- 
eiany.  Pref.    Wf/i,   22d  March,   1603,  he  went  so  far  as  to 
^      issue  a  new  writ,  upon  the  return  of  a  person 
supposed  to  be  ineligible.    The  house,  in  that 
mstance,  made  a  very  memorable  struggle  but 
ultimately  conceded  the  point. 

After  some  little  interval,  the  commons  de- 
cidedly insisted  upon,  and  maintained  their  pri- 
vilege, upon  this  head ;  and  treated  the  right  as 
enuring  at  all  times  during  the  exist e^icc  of  a 
parliament. 

t  Jonrn.  nu  ^^^  *^^^  ^^se  of  Hertford,  22d  and  23d  Ja- 
nuary, 1628,  they  ordered  the  writ  which  had 
been  issued  by  the  lord  keeper  during  a  proro- 
gation, to  be  brought  into  the  house  and  super- 
seded. 
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And  again,  after  the  Restoration  (on  the  6th      **^*-  *• 
February,  1672),  the  house  went  into  the  der  •  Joum.  «48# 
bate  of  the  matter  of  issuing  writs,  and  making 
elections  and  returns  of  persons  to  serve  in 
parliament,  without  order  or  warrant  from  the 
house ',  and  several  cases  and  precedents  being 
cited,  and  the  matter  at  large  debated,  and  the 
general  sense  and  opinion  of  the  house  being,         j 
**  That  during  the  continuance  of  the  high  court  Power  of  is»n* 
of  parliament,  the  right  and  power  of  issuing  vacancies  is  ia 
writs  for  electing  members  to  serve  in  this  house,  commons 
in  such  places  as  are  vacant,  is  in  this  house,"        ' 
&c.  it  was  resolved,  That  all  elections  upon  the  wheUier  they 

.       .  '.  ^11^  •  .1     be  actually  sit- 

wnts  issued  Since  the  last  session,  were  void;  ting  or  not. 
and  that  the  speaker  should  issue  out  warrants 
to  the  clerk  of  the  crown,  to  make  out  new 
writs  for  those  places. 

The  law  having  been  thus  settled,  all  writs 
for  election  upon  vacancies  emanate  from  the 
houseof  commons ;  and  under  that  authority,  com- 
municated by  warrant  from  the  speaker,  are  made 
out  by  the  clerk  of  the  crown  in  chancery  (a). 

Inconvenience  being  felt  from  the  circum- 
stance, that  when  vacancies  happened  during  a 
recess  of  parliament,  the  new  writs  could  not 
he  issued  until  the  meeting  of  the  house,  pro- 
visions were  made  by  the  statutes  10  Geo.  3* 

(a)  For  a  form  of  such  warrant,  see  AppendiXy  viii 

A  A 
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c.  4I9  A^^  I^  G^*  3*  c.  36,  to  enable  the  speaks 
to  make  out  new  writs  in  the  room  of  membe: 
dying,  or  becoming  peers,  during  such  recess* 

These  provisions,  for  the  purpose  of  reducin 
them  into  one  act,  and  extending  them,  wei 
repealed,  by  the  stat  24  Geo.  3,  c.  26.  (a). 


(a)  The  stat.  24  Geo.  3.  c. 
2S.  **  An  act  to  repeal  so  muck 
**  of  two  actSf  made  in  the  lOth 
•*  and  I5th  years  of  the  reign 
^^  of  his  present  majesty^  as 
"  authorizes  the  speaker  of  the 
*^  house  of  commons  to  issue  his 
**  warrant  to  the  clerk  of  the 
**  crown  for  making  out  writs 
**for  the  election  of  members 
**  to  serve  in  parliament,  in  the 
**  manner  therein  mentioned; 
•*  asul  for  substituting  other 
**  provisions  for  the  like  pur* 
«  posesr 

"  Whereas  by  an  act,  made 
^  in  the  tenth  year  of  the 
**  reign  of  his  present  ma- 
'' jesty,  intituled,  An  act  to 
**  enable  the  speaker  of  the 
*^  house  of  commons  to  issue 
*^  his  warrants  to  make  out  new 
**  writs  for  the  choice  qfmem^ 
**  bers  to  serve  in  parliament^ 
**  in  the  room  of  such  members 
*^  as  shall  die  during  the  recess 
**  of  parliament;  and  also  by 
*'  another  act,  passed  in  the 
**  15th  year  of  the  reign  of  his 
**  present  majesty ,y(>r  explain^ 
*^  tng  and  amending  the  said 
**  act,  and  for  enabling  the 
**  speaker  of  the  house  of  com^ 
**^  mons  to  make  out  new  writs 


**for  the  choice  of  members  i 

''  serve  in  parUttment,  w  th 

^'  room  of  such  members  c 

^'  shall,  during  the  rece^  c 

"  parliament,  become  peers  { 

**  Great  Britain,  and  be  ewn 

*^  moned  to  parliament^  and  lb 

<<  other  the  purposes  tbereii 

'^  mentioned ;   several   proTi 

^'  sions  were  made    for    ett 

*^  abling  the  speaker  of  tii< 

**  house  of  commons  to  issui 

'^  his  warrants  to  the  clerk  o( 

'^  the  crown  to  make  out  nen 

*'  writs  for  electing  memben 

'^  of*  the  house  of  commom 

"  in  the  room  of  such  mem< 

*^  bers  as  should  happen  Iq 

'^  die,    or    become  peers  ci 

<<  Great  Britain,  atthetimo^ 

''  in  the  manner,  and  undei 

^'  the  restrictions  in  the  said 

''  several  acts  mejitioned;  and 

**  whereas  the  said  acts  have 

^'  been  found   highly  advan- 

**  tageous  to  the  public,  by 

'^  causing  speedy  elections  of 

*^  members  of  the  house  of 

*^  commons,  and  it  is  there* 

*''  fore  expedient,  that  the  pro- 

"  visions    therein    contained 

**  should  be  further  extended, 

*'  and  freed  from  certain  of 

«  the  restrictions  in  the  said 
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That  statute,  by  §  1,  reciting  these  statutes  of 
the  10  and  24  Geo.  3.  and  that  they  had  been 
found  highly  advantageous  to  the  public,,  by 
Causing  speedy  elections  of  members  of  the 
house  of  commons ;  and  the  expediency  that 
the  provisions  therein  contained  should  be  fur- 
ther extended,  and  freed  from  certain  of  the  re- 
strictions in  those  acts  specified ;  and  that  fur- 
ther provisions  should  be  made  for  carrying  the 
said  powers  into  execution,  in  the  cases  of  the 
death  of  the  speaker,  or  of  his  seat  becoming 
vacant,  or  of  his  absence  out  of  the  realm,  and 
that  it  would  be  convenient  that  the  provisions 
contained  in  those  two  acts  should  be  reduced 


$55 
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"  acts  particularly  specified, 
**  and  also  that  some  further 
**  provisions  should  be  made 
^  for  carrying  the  said  powers 
"  into  execution,  in  the  cases 
"  of  the  death  of  the  speaker 
*'  of  the  house  of  commons 
*^  for  the  time  being,  or  of  his 
**  seat  in  parliament  becoming 
**  vacant,  or  of  his  absence 
^  out  of  the  realm;  and  it 
^  would  be  also  convenient 
**  that  the  provisions  contain- 
'*  ed  in  the  said  two  several 
^  acts  of  parliament,  and  of 
*^  this  act,  should  be  reduced 
**  into  one  act  of  parliament, 
*^  and  tjiat,  for  that  purpose, 
**  those  provisions  contained 
''  in  the  said  two  several  acts 
"  should  here  pealed  :"  "  Be 
"  it  therefore  enacted  by  the 


u 


king'«  most  excellent  ma- 
"  jesty,  by  and  with  the  ad- 
^<  vice  and  consent  of  the  lords 
spiritual  and  temporal,  and 
commons  in  this  present 
parliament  assembled,  and 
by  the  authority  of  the 
same.  That,  from  and  after 
the  passing  of  this  act,  the 
said  act,  passed  in  the  10th 
year  of  the  reign  of  his  pre- 
sent majesty,  and  also  so 
''  much  of  the  said  act,  passed 
"  in  the  15  th  year  of  the  reign 
*^  of  his  present  majesty,  as 
"  enables  the  speaker  of  the 
^^  house  of  commons  to  issue 
''  his  warrants  to  make  out 
"  new  writs  for  the  election  of 
"  members  to  serve  in  parlia* 
*'  ment,  shall  be,  and,  the 
*'  same  are  hereby  repealed/^ 


(( 

u 
it 

it 
ti 
a 
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Sect«.      into  one  act,  and  that  for  that  purpose,  those 
provisions  contained  in  the  said  two  acts  should 
be  repealed ;  repeals  the  former  of  the  two  acts, 
and  so  much  of  the  latter  as  enabled  the  speaker 
to  issue  his  warrants  to  make  out  new  writs 
for  the  election  of  members  to  serve  in  parlia- 
ment. 
« 
Speaker  dar-        The  same  act,  by  §  2,  empowers  and  requires 
to^i^ewr**  the  speaker,  during  any   recess  of  the  house, 
TieHTSfSe^*  whether  by   prorogation   or    adjournment,    to 
outTncw"^t  ^^^^^  ^^^  warrant  to  the  clerk  of  the  crown,  to 
f?l t^**f ^^^'i!  ^  make  out  a  new  writ  for  electing:  a  member  of 

iiie  rooiD  oi  A  ^ 

member  dying,  the  housc  of  commons,  in  the  room  of  any  mem- 

or  b<-coining  a  ^  '         .  -^ 

peer  «»f  Great    bcr  dying,  or  becoming  a  peer  of  Great  Britain^ 

either  during  such  recess,  or  previous  thereto, 


%  2.  **  And  be  it  enacted,  "  tain,  cither  during  the  said 

That,   from  and  after  the  **  recess,  or  previous  thereto, 

passing  of  this  act,  it  shnU  '*  as  soon  as  he  shall  receive 

**  and  may  be  lawful  for  the  *'  notice,  by  a  certificate,  un- 

"  speaker    of    the    house    of  *'  der  the  hands  of  two  mem- 

'*  commons  for  the  time  be-  "  bcrs  of  the  house  of  com- 

'*  tng,   during  any  recess  of  "  mons,  of  the  death  of  such 

•*  the    said    house,     whether  *'  member,  in  the  first  case ; 

"  by  prorogation  or  adjourn-  "  and  in  the  second  case,  that 

**  n*cnt,  and  he  is  hereby  re-  "  a   writ  of  summons   hath 

**  quired  to  issue  his  warrant  **  been  issued,  under  the  great 

**  to  the  clerk  of  the  crown,  '*  seal   of  Great  Bt^ainj    to 

"  to  make  out  a  new  writ  for  "  summon  such  peer  to  par- 

*•  electing   a  member  of  the  **  liament;    which  certi^cate 

'*  house  of  commons  in  the  *'  may  be  in  the  form,  or  to 

"  room  of  any  member  of  the  "  the    efiect,    comprized    in 

"said  house  who  shall  hap-  '*  the  schedule  hereunto  an- 

**  UPR  to  die,  or  who  shall  be-  "  nexcd." 


**  come  a  peer  of  Gnat  Bri- 
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as  soon  as  he  shall  receive  notice,  by  a  certifir      8«ct2. 


cate  under  the  hands  of  two  members  of  the  Upon  receipt 

^  01  Doticeoi  the 

house  of  commons,  of  the  death  of  such  mem-  vacancy,  by 
ber ;  or  that  a  writ  of  summons  has  been  issued,  der  the  hands 
under  the  great  seal  of  Great  Britain,  to  sum-  ben,   "" 
ihon  such  peer  to  parliament;  the  certificate  to  (Forthefonn 

i«i/i  /v.  -I'l  1         ofsnchcerti- 

be  m  the  form  or  eftcct,  comprized  m  the  sche-  ficate,  tee  iip. 
dule  to  that  act. 


§  3.  Directs  the  speaker,  after  receiving  such  ^fij^f^^g. 
certificate,    to  cause  notice  thereof  to  be  in-  ^ll^J^ 
serted  in  the  London  Gazette^  and  not  to  issue 
his  warrant  until  after   the   insertion  of  such 
notice. 


By  §  4,  the  speaker  is  not  to  issue  such  war-  Speaker  not  te 

,,     •      ,  ^    -  •     ^1  •  /» J»»ue  warrant 

rant,  unless  the  return  ot  the  wnt  (by  virtue  oi  ooicsithere- 


§  3.  **  Provided  always,  and  "  commons  fo  issue  his  war- 

**  be   it    enacted,    That    the  **  rant  for  the  purposes  afore- 

**  speaker    of  the    house    of  **  said,  unless  the   return  of 

*•  commons   shaU    forthwith,  "  the  writ  (by  virtue  of  which 

"  after  his  receiving  such  cer-  "  such  member  deceased,  (^r 

••  tibcatc,  cause  notice  there-  "  become  a  peer  of  Grea£  Bru 

**  of  to    be    inserted    in    the  **  tain,     was    elected)    shall 

*•  London  Gazette,  and  shall  **  have  been  brought  into  the 

"  not  issue  his  warrant  until  *'  office  of  the  clerk   of  the 

"  fourteen  days  after  the  ia-  "  crown,  fifteen  days  at  the 

**  sortion  of  such  notice  in  the  **  least  before  the  end  of  the 

**  Gazette,**  **  last  sitting  of  the  house  of 

§  4.  "  Provided  also,  That  "  commons  immediately  prc- 

"  nothing    herein    contained  '*  ceding  the  time  when  such 

**  shall  extend  to  enable  the  "  application  shall  be   made 

•*  speaker  of    the    house    ai  **.  to  die  speaker  of  the  i^pusc 
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toTBofwrit 
(by  which  the 
member  crett- 
iiig  the  Tscaii- 
cy  was  elected) 
have  been 
hroiM^t  into 
theolkeoftfae 
clerk  of  the 
crown  fifteen 
diqr>  before  the 
last  sittHig  of 
the  house  pre- 
cedinjg^  the  ap- 
plication for 
the  warrant, 
normiless  it  be 
made  so  long 
before  the  nest 
meetina  of  the 
house  &r  the 
dispatch  of  bo* 
ainesSy  as  that 
the  writ  for 
election  may 
be  issued  be- 
fore such  meet- 
ing. 
Norwfaerta 

Setitioawas 
epending 
against  the  re- 
turn. 


which  the  member  deceased^  or  becoming  a 
peer,  was  elected)  shall  have  been  brought  into 
the  office  of  the  clerk  of  the  crown,  fifteen  days 
at  the  least  before  the  end  of  the  last  sitting  of 
the  house,  immediately  preceding  the  time 
when  such  application  shall  be  made  to  the 
speaker  to  issue  such  warrant ;  nor  unless  such 
application  shall  be  made  so  long  before  the 
then  next  meetingof  the  house,  for  the  dispatch 
of  business,  as  that  the  writ  for  the  election  may 
be  issued  before  the  day  of  such  next  meeting; 
nor  in  case  such  application  shall  be  made  with 
respect  to  any  seat  vacated,  in  either  of  the 
methods  before  mentioned,  by  any  member 
against  whose  election,  or  return,  a  petition  was 
depending,  at  the  time  of  the  then  last  proroga* 
tion  or  adjournment  of  the  house  (a). 


(a)  If  the  return  of  the 
mem  bar  vacating  be  petitioned 
against,  and  the  petition  be 
pending  at  the  time  of  the  va- 
cancy, no  writ  can  issue ;  for 
if  it  should  turn  out  that  such 


member  was  not  duly  elected, 
then  his  death  has  occasioned 
no  vacancy.  Shrewsbury,  22d 
November,  1744.  1  Doug^ 
462. 


'  of  commons  to  issue  such 
'  warrant  as  aforesaid,   nor 

*  unless  such  application  shall 

*  be  made  so  long  before  the 
'  then   next  meeting  of  the 

*  house  of  commons  for  the 
'  dispatch  of  business,  as  that 

the  writ  for  the  election  may 
be  issued  before  the  day  of 


'^  such  next  meeting  of  the 
''  house  of  commons ;  nor  in 
'^  case  such  application  shall 
'^  be  made  with  respect  to  any 
"  seat  in  the  house  of  corat- 
"  mons  which  shall  have  been 
**  vacated  in  either  of  the  rae- 
**  thods  before-menti(^edy  by 
'*  any  member  of  that  house 
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By  §  5,  to  prevent  any  impediment  to  the     ^^^[^ 
execution  of  the  act,  by  the  death  of  the  speaker,  Speaker,  by  in. 
or  by  his  seat  becoming  vacant,  or  by  nis  ab-  his  i^uid  and 

/•     i  lit  1  seal,  to  appoint 

sence  out  of  the  realm ;  the  then  speaker  was  members  not 

•      ■.•I*  more  tiian  se* 

empowered  and  required,  withm  a  convenient  yen,  nor  less 
time  after  the  passing  of  the  act,  and  so  every  fu-  tboniii^tLem, 
hire  speaker,  within  a  convenient  time  after  he  ^Mnt^p^ren 
shall  be  in  that  office,  at  the  beginning  of  any  gJ^J*^^ 
parliament,  by  any  instrument  in  writing,  under  ****•• 
his  hand  and  seal,  to  nominate  and  appoint  a 
certain  number  of  members  of  the  house  of 


**  against  whose  election  or  '*  passing  of  this  act,  and  for 

"  return  to  serve  in  parlia«  **  every  future  speaker  of  the 

'*  mcnt    a    petition  was  de«  **  house  of  commons,  and  he 

*^  pending,  at  the  time  of  the  "  is  hereby  required,  within 

^  then    last    prorogation    of  '*  a  convenient  time  after  he 

**  parliament,  or  adjournment  ''  shall  be  in  that  office,  at  the 

*' of  the^  house  of  commons."  ''beginning    of   any  parliap, 

§  5.   "  And    whereas    the  '*  mcnt,  by  any  instrument  in 

^^  due  execution  of  this  act  ^  writing  under  his  hand  and 

*'  may  be  prevented  or  imr  '<  seal,  to  nominate  and  ap« 

**  peded  by  the  death  of  the  ''  point  a  certain  number  of 

*^  speaker  of    the    house    of  "  persons,    not    more    than 

^'  commons  for  (he  time  be-  ^*  seven,  nor  less  than  three, 

**  ing,  or  by  his  seat  in  par-  "  members  of  the  house  of 

'*  liament   becoming  vacant,  ^'  commons  at  the  time  being, 

**  or  by  his  absence  out  of  the  '*  thereby  authorizing  them, 

**  realm,  for  which  inconve-  "  or  any  one  of  them,  lo  exe- 

**  niencies  it  is  expedient  to  ''  cute  all  and  singular  the 

**  provide  a  remedy  ;    be  it  "  powers  given  to  the  speaker 

^  therefore  enacted,   by  the  '^  of  the  house  of  commons 

**  authority  aforcs9,id,  That  it  ^'  for  the  time  being,  for  issu- 

**  shall  and  may  be  lawful  for  **  ing  such  warrants  as  afore> 

•*  the  present  speaker  of  the  **  said,  by  virtue  of  this  act, 

**  house  of  commons,  and  he  '^  subject  nevertheless  to  such 

**  is  hereby  required,  withio*  "  regulations  and  exceptions 

i^  a  convenient  time  after  the  **  as  are  herein  also  contained; 
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^^^  commons,  not  more  than  seven,  nor  less  than 
three,  authorizing  them,  or  any  one  of  them,  to 
execute  the  powers  given  to  the  speaker  for  the 
time  being,  for  issuing  such  warrants,  subject 
to  the  regulations  and  exceptions  in  tlie  act ; 
Aadiority  to  which  instrument  is,  notwithstanding  the  deatli 
standing  death  of  such  Speaker,  or  the  vacating  his  seat  in  par- 
Msyacat^hb  Hamcnt,  to  be  in  force  until  the  dissolution  of 

the  parliament  in  which  it  is  made. 


seat. 


whtn  thennm-      By  §  6,  as  oftcn  as  the  number  of  persons  so  to 
•o  appointed  is  bc  appointed,  shall,  by  death,  or  by  their  seats 

reduced  to  less  .  , .  ^^  i     •  11  111 

thanthree,new  m  parliament  bemg  vacated,  be  reduced  to  less 
to^'^iad^      than  thrc9,  a  new  appointment  may  be  made  in 

the  same  manner. 


Appointment        By  §  7,  every  such  appoiutmcnt  is  to  be  en- 
in  Uiejournais,  tcrcd  in  the  Joumals,  and  to  be  published  once 


it 


4< 


"  which  instrument  of  ap- 
pointment and  authority 
shall,  notwithstanding  the 
death  of  the  speaker  of  the 
'*  house  of  commons  making 
and  executing  the  same,  or 
the  vacating  his  seat  in  par- 
**  liament,  continue  and  rc- 
**  main  in  full  force  until  the 
"  dissolution  of  the  parlia- 
**  ment  in  which  it  shall  be 
"  made." 

5  6.  *'  Provided  always, 
"  and  be  it  enacted,  Ihat 
"  whenever  and  as  often  as 


"  the  said  number  of  persons, 
so  to  be  appointed  as  afore- 
said, shall,  by  death,  or  by 
their  scats  in  parliament 
being  vacated,  happen  to 
**  be  reduced  to  less  than 
three,  it  shall  and  may  be 
lawful  for  the  speaker  of  the 
**  house  of  commons  for  the 
"  time  being,  to  make  a  new 
**  appointment  in  the  manner 
"  hereinbefore  directed." 

§  7.  **  Provided  also,  That 
"  every  such  appointment 
"  shall  be  entered  in  the  jour- 


it 
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in  the  London  Gazette  ;    the  instrument  is  to      *«ct «. 
be  preservecT  by  the  clerk  of  the  house,  and  a  and  published 
duplicate  is  to  be  filed  in  the  othce  of  the  clerk  instrument  to ' 

^  . ,  I  .         t  be  preserved  by 

of  the  crown  m  chancery.  clerk  of  the 

hopse,  and  do- 
plicate  filed  in 
office  of  clerk 
crown*   i 


By  §  8,  the  act  is  not  to  extend,  or  be  con-  J^^g 
stnied  to  extend,  to  ffive  any  power  or  autho-  Such  authontif 

^  •^    *  limited  to  cases 

rity  to  any  person  so  to  be  nominated  and  ap-  where  no 

.  .         ,  ^     ,  .  speaker,  or  he 

pointed,  except  in  the  case,  of  there  being  no  >»  absent  out 
speaker,  or  of  his  absence  out  of  the  realm ;  nor  and  tothetime 
for  any  longer   time  than    the    person   so  to  ^"e'^^^ap, 
be  appo'mted  shall  continue  a  member  of  the  Sumi^iobiIkw. 
house. 


By  §  9,  the  publisher  of  the  Gaz^itCy  when  PubUiherof 

1  ^.  /»   .        .  I  ^  Gaaette,  whe 

any  such  notice  or  issuing  any  such   warrant  notice  of  issu 

ingwarnuit 


**  nals  of  the  house  of  com- 
"  mons,  and  be  also  published 
**  once  in  the  London  Gazette  ; 
*'  and  the  instrument  of  such 
**  appointment  shall  be  prc- 
**  served  by  the  clerk  of  the 
•*  house  of  commons,  and  a 
**  duplicate  thereof  shall  be 
*'  filed  in  the  oflicc  of  the  clerk 
**  of  the  crown  in  chancer}'." 
^  8.  "  Provided  also,  That 
**  nothing  in  this  act  contained 
**  shall  extend,  or  be  con- 
**  strued  to  extend,  to  give 
"'  any  power  or  authority 
'*  whatsoever  to  any  person 
•*  so  to  be  nominated  and  ap- 
**  pointed  as  aforesaid,  except 


"  in  the  case  of  there  being 
**  no  speaker  of  the  house  of 
"  commons,  or  oi  his  being 
"  absent  out  of  the  realm* 
"  nor  for  any  longer  time  than 
**  such  person,  so  to  be  ap- 
'*  pointed  as  aforesaid,  shall 
'*  continue  a  member  of  the 
"  house  of  commons ;  any 
**  thing  herein  contained  to 
**  the  contrary  notwithstand- 


"  i"g." 


§  p.  "  And  be  it  enacted, 
"  that  the  publisher  of  the 
*'  Gazette  for  the  time  being, 
"  when  any  such  notice  as 
**  aforesaid  of  the  issuing  of 
**  any  such  warrant  shall  be 


d^£ 
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oCCX*  *• 


bi««ghtt*liiay 
to  give  a  re* 
cetpt* 

Ifneretiiaii 
•aebvoaght  to 
Mn,  Old  J  to 
imett  that  first 
brwif^t* 


shall  be  brought  to  him,  signed  by  any  person 
so  appointed,  is  to  give  a  receipt  for  the  sam^ 
specifying  the  day  and  hour  when  it  was  le^ 
ceived ;  and  in  case  more  than  one  sucl!r:'natice 
shall  be  brought  to  him  relative  to  the  same 
election,  he  is  to  insert  in  the  Gazette  only 
the  notice  first  received. 


Act  only  ope- 
rative in  cases 
of  vacaacv, 
Iroai  deauy  or 
aooessioQ  to 
pecxHe* 


The  provisions  of  this  act  do  not  operate  tx-- 
cept  upon  vacancies  upon  death  of  members^  or 
their  becoming  peers.  The  issuing  writs  upon 
vacating  a  seat  upon  any  other  ground,  does 
not  take  place,  except  upon  motion  made  in  the 
house. 


Writs  OB  va» 

eaiicj,wiieo 

retoraaiile. 


There  is  no  precise  interval  fixed  by  law  be- 
tween the  issuing  and  return  of  writs  issued  on 
vacancies ;  nor  any  day  mentioned  in  the  writ, 
whereupon  the  member  to  be  returned  is  to  at- 
tend in  parliament. 


*  brought  to  him,  signed  by 
'  any  pe^on  so  appointed  as 
'  aforesaid,  shall   give  a  rc- 

*  ceipt  for  the  same,  spccify- 
'  ing  the  day  and  hour  when 

*  the  same  was  received ;  and 

*  in  case  more  than  one  such 
'  notice  shall  be  brought  to 
'  him,  relative  to  the  same 


i< 


election,  such  publisher 
**  shall  insert  in  the  Gazette 
"  only  the  notice  first  re- 
"  ccivcd." 

(Then  follows  the  schedule, 
being  the  certificate  referred 
to  in  §  2,  for  which  see  Ap* 
pendiXf  ix.) 
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Sects. 

Section  3.  Of  the  controul  of  the  home  over  the  writ. 

A  RESPONSIBILITY  to  the  house  of  com-  jorifdietioii 
mens,  m  respect  ox  the  writ,  attaches  iminedi-  mpectof  tbe 
ately  after  it  has  issued  from  the  great  seal,  up-  "^^ 
on  the  summoning  a  new  parh'ament ;  and,  in 
cases  of  vacancy,  the  jurisdiction  of  the  house 
begins,  as  has  been  seen^  in  an  earlier  stagey 
namely,  from  the  time  of  the  vacancy. 

In  the  exercise  of  this  jurisdiction  the  house 
will  not  only  inquire  as  to  the  due  execution  of 
the  writ,  but  will  interfere,  if  they  be  sitting, 
and  it  become  necessary,  in  any  intermediate 
stage  of  its  progress,  making  such  discretionary  (See«i«^3i9.) 
order  as  circumstances  may  require. 

In  some  instances,  before  the  issuing  a  new 
writ,  it  has  with-held  its  order  for  that  pur- 
pose; in  others,  after  the  writ  has  issued,  it  has 
caused  it  to  be  staid  for  a  time ;  and  again,  in 
others,  it  has  caused  it  to  be  wholly  super- 
seded. 

The  former  course  has  been  pursued,  where 
it  has  been  expedient,  for  some  purpose,  to  dcr 
lay  the  election  for  a  time,  as  where  the  mal- 
practices at  the  last  election  had  been  such,  as 
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Sect.  3.      to  call  for  the  longer  deliberation  of  the  house, 
or  the  interference  of  the  legislature. 


35  Jonni.418.       The  new  writs  were  withholden  in  the  cases 

771. 

(Seetboittt.  of  Hindofi  and  Shaft shury^    12th  November, 
J  4.)  1 775,  where,  on  account  of  the  corruption  which 

writpost-       had  before  prevailed,  it  was  proposed  to  pass  acts 
rbin  in  pariia-  to  prevent  such  mischiefs  in  future.     Nor  were 
Sgei^ioM  at  they  issued  until  the  8th  May,  upon  the  projected 
c  p  ace.        j^jjj^  being  thrown  out. 

58  Jonrn.  263.      Nottingham.  1 803.    The  election  was  holdea 

1  Peck.  86.  .  ^      . 

wriipostpon.  votd,   ou  account  of  riots;   and  the   commit- 

eduntUthe  /  „     t  , 

paMinjrofan    tcc  (fl)  camc  to  a  rcsouition,  alluding  to  tnCjex- 

act  of  pariia-         ,      .  .      •    v    ^-  /•    ^i_  ^«  i 

ment,  toprc-    ciusivc  junsdiction  01   the    corporation,   and 

if  rvff  the  peace, 
aod  secure  the 

election  at  the        («)  The  committee  rcscvlved,  concurrent  jurisdiciion  with 

place.                 that  "  it  appearing  that  the  the  hiagistrates  of  the  town 

mayor  and  aldermen  have,  by  and   county  of  the  town   of 

charter,  an  exclusive  jurisdic-  Nottingham : 

tion    within    the    town    and  "  That  it  is  the  opinion  of 

county  of  the  town  of  Not-  this   committee,   that   unless 

tinghaniy  and  the  committee  such,  or  some  other  measure 

thinking  it  highly  expedient  to   the   like  cfTrct,    be  taken 

to  provide  some  better  security  previously  to  the  next  election 

than  is  likely  to  be  provided  for  ihc  town  and   county  of 

by   the  corporation  of   Not-  Nottingham y  there  is  no  rea- 

ifnghanty  to  preserve  the  peace  sonable  hope  that  a  free  elec- 

within  the  town  and  county  of  tit)n  can  be  had/' 

thereof,  and   to  prevent  the  The  act  which  passed  here- 

repetition    of    the  same   dis-  tipon  is,  the  43  Geo.  3.  c.  45. 

graceful  scenes :  **  An  act  for  the  more  effectu- 

**  That  it  is  the  opinion  of  ally  preserving  the  peace  and 

this  committee  that  the  house  securing  the  freedom  of  elec* 

be  moved  for  leave  to  bring  tion  in  the  town  of  Nutting 

inabill  togivethe  ma^iihtrates  ham,  r.nd  county  of  the  said 

of- the  county  of  Nottifighatn  town." 
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stating  the  expediency  of  providing  some  better  s«c^  5* 
security  than  was  likely  to  be  provided  by  them 
for  the  preservation  of  peace,  and  to  prevent 
the  repetition  of  such  disgraceful  scenes ;  and 
recommending  the  introduction  of  a  bill  to  give 
the  magistrates  of  the  county  concurrent  juris- 
diction with  the  magistrates  of  the  town  and  - 
county;  and  that  unless  such,  or  some  other 
measure  to  the  like  effect,  were  taken,  there 
was  no  reasonable  hope  that  a  free  election 
could  be  had. 

The  house  hereupon  delayed  the  issuing  of 
the  new  writ,  until  such  bill  had  passed. 

The  house,  upon  the  20th  April,  1 803,  upon  58  Journ.  S4?- 
taking  into  consideration  the  report  of  the 
committee,  ordered,  that  leave  should  be  given 
to  bring  in  a  bill  for  the  purposes  suggested  in 
that  report,  and  at  the  same  time  ordered,  that 
the  speaker  should  not  issue  his  warrant  for  the 
making  out  a  new  writ,  before  a  certain  day 
(11th  May);  and  this  time  was  afterwards  en- 53 Joani. 4oa. 
larged  till  a  further  day  (19th  May),  so  as  to 
give  a  sufficient  time  for  the  bill  to  pass. 

The   bill  received  the  royal  assent  on    the^a  -^ 

17th  May,  whereupon  the  new  writ  was  ordered 
on  the  20th. 


SG6  OF  THE   WRIT.  Xp-^**"^  ^^* 

Sect  3.  Where  a  difficulty  or  doubt  has  ariaen  with 
respect  to  a  writ  which  has  issued,  the  house 
has  arrested  its  progress,  until  they  had  consi* 
dered  what  should  be  their  final  determinatiou  ; 
or  until  the  doubt  in  question  had  been  re- 
naoved. 


ij(nini.9fi.       In  the  case  of  Hertford,  22d  and  23d  Ja- 

li^)     '      nuary,  1628,  before  mentioned,  where  the  lega- 

bythehoMe,    llty  of  the  issuiug  of  the  writ  was  agitated,  the 

pendiDff  M  to    clcrk  of  the  crown,  who  had  already  delivered 

««"*y»      jj^  ^^  ordered  to  bring  it  into  the  house ;  and, 

upon  so  doing,  he  was  ordered  to  keep  it  in  his 

custody,  till  the  further  pleasure  of  the  house 

(See  irfra,)       should  be  kuOWU. 


so  Joiini..386,  In  the  case  of  Devizes ,  30th  April,  1765,  after 
writsuyedby  the  Writ  had  been  ordered,  there  appeared  to 
a/n^rtein^  bc  au  Uncertainty,  whether  the  seat  was  vacant 
Sncy  of  ic'  or  uot.  The  house  ordered,  that  the  messenger 
•*■*•  of  the  great  seal,  in  whose  hands  the  writ  then 

,  was,  should  forbear  the  delivery  of  it,  until  the 

(Seei>©if,368.)  further  order  of  the  house. 


ijouni.9«i.  The  house  has  caused  the  writ  to  be  super- 
Mfrfe,  352.)  seded,  in  cases  where  it  has  irregularly  issued, 
5«wV,  super?   as  in  that  of  jHer(/brrf,  just  mentioned,  and  the 

cases  adverted   to  in  the  preceding  section. 
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where  the  writs  were  issued  by  tlie  lord  keeper      *««*•  *• 
during  a  prorogation. 

So^  whei-e  it  has  not  been  directed  to  the  ujoanues. 
proper  person,  as  in  the  case  of  Tamworth^  1st  tooniym^ 
December,  1702,  where  the  writ  had  been  is*  sodmo^'* 


sued  only  to  the  sheriff  of  Stafford^  whereas  Lave^bce^  ii- 
the  borough  is  also  within  the  county  of  IVar-  J^Jd,*"***' 
wick  ;  the  house  ordered  such  writ  to  be  super- 
seded, and  writs  to  be  made  out  both  to  the 
sheriff  of  the  county  of  IVarwick,  and  the  she- 
riff of  the  county  of  Stafford. 

The  same  course  has  been  adopted,  wliere 
the  time  for  carrying  into  effect  the  writ  has 
elapsed,  before  tlie  proper  steps  for  so  doing 
could  be  taken. 

Gloucester  J  19  th  December,  1702,     Where  uJorniLSs. 
the  speaker  acquainted  the  house,  that  he  had  seded,  wkmtf 
received  a  letter  from  one  of  the  sheriffs,  that  ofoncof  tw» 
the  other  had  died  the  same  day  he  received  ^ra,'tii?tiine 
the  new  writ,  and  that,  by  reason  thereof,  and  mltioDeiiip^ 
before  a  new  sheriff  was  chosen,  the  county  ^gMde.^  ^ 
court  passed  without  executing  the  writ  (a); 
and  desiring  the  direction  of  the  house  for  his 

(a)  See  the  writ,  Appendix,    required  to  be  made  at  the 
vi.  whereby  proclamation  is     next  county  court. 
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\^^^     proceedings.    The  house  ordered  the  writ  to  be 
superseded,  and  a  new  writ  to  be  issued. 

0 

30  Jonmsw.  In  the  case  of  Devizes,  30th  April,  anfl  6th 
writiMoed  May,  1765,  where,  as  before  stated,  anew  writ 
ispeiteded. '    had  been  ordered,  and  it  had  been  stayed,  as 

before  mentioned,  upon  the  uncertainty  whe- 
ther Mr.  //^/7/y,  in  whose  room  it  had  been 
moved  for,  were  dead  or  not ;  the  house,  upon 
being  Jnformed,  that  he  was  alive  at  the  time 
^aSTwlS*'  ^^  ordering  the  writ,  ordered  that  it  should  be 
SSe*!rfJSter*'  superseded* 

ardenwere 
made,) 

Norfolk,  1586.      When  a  writ  is  once  issued,  its  course  is  not 

Glanv.  Pref.  ' 

!!*• .  ...  to  be  arrested  or  diverted,  except  by  the  autha- 
1601.  rity  of  the  house ;  nor,  uless  by  their  order,  can 

lb.  laiii.  Ixvii.         •^  .     .  " 

Bucks,  1604.    a  new  writ  issue,  although  the  proceedmgs  un- 

Ib.  Ixxiii.  .  ^  -  ^  , ,  .  . 

der  a  lormer  be  contcssedly  voicL 
f  J?*'.}^*  ^'       Even  the  house  of  commons  cannot  authorize 

(Sea  vidt  mUe, 

^•)  any  alteration  in  the  writ.     Lord  Coke  says, 

this  can  only  be  done  by  act  of  parliament. 
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Section  4     Of  the  delivery  qfwrit^  and  of  ^  indorse"       f*fV*J 

ment  to  be  made  thereupon. 

THE  writ  having  passed  the  great  seal,  is,  in 
conformity  to  the  requisition  of  the  several  orders 
of  the  house  («),  as^well  as  to  that  of  the  sta- 
tute 7  &  8  Will.  3.  0.  25.  S  1,  to  be  delivered  (ForUiUtu. 

lute,  nee -OMlry 

m  the  proper  quarter.  W7.) 

By  the  above  statute,  as  well  upon  the  calling  wriu  to  be 
or  summoning  any  new  parhament,  as  m  case  proper  officer. 
of  any  vacancy  during  a  parliament,  the  several 
writs  are  to  be  delivered  to  the  proper  officer,  to 
whom  the  execution  belongs  or  appertains,  and 
to  no  other  person  whatsoever. — Neither,  how-  no  prerite  re- 
ever,  did  the  orders  of  the  house,  nor  did  the  STodeoMiale** 
statute  of  William,  give  any  definite  directory  wru!^^^^ 
rule,  for  carrying  into  effect  such  requisition; 
either  as  to  the  mode  whereby  it  was  to  be  ac- 
complished, or  as  to  any  particular  time,  within 
which  it  was  to  take  place. 


(a)  The  orders  of  the  house 
were  severally  in  substance 
what  has  been  since  enacted, 
with  respect  to  the  delivery 
of  the  writ,  by  the  stat.  7  k 
8  W.  3.  except  that  in  one  of 
them,  viz.  that  of  25th  Janu- 
ary, 16649  "  if  the  proper 
*•  officer  for  executing  tlie 
*•  writs  were  not  in  town, 
••  they  were  to  be  delivered 
*^  to  one  of  the  knights  that 
•*  served  for  the  county  into 
*'  which  the  writ  should  is« 
«'sHe."   8Jouro.588.    (See 


the  several  orders  22d  Nov. 
1661,  8  Journ.  317;  18th 
Feb.  1662,  8  Journ.  436; 
25th  Jan.  1664,  8  Journ. 
588;  13th  April,  1675,  Q* 
Journ.  316;  21st  Oct.  1678, 
g  Journ.  517;  7th  Dec. 
1694, 11  Journ.  184.)  These 
orders  generally  had  their 
foundation  in  some  particu- 
lar complaint,  but  as  they 
are  all  previous  to  the  7  &  8 
W.  3.  0. 25.  it  is  unnecessary 
to  detail  them. 


B   B 
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Sect.  4.  The  officer  who  was  formerly  considered  by 

Formerly  the    tlie  lioiise  of  commons,  as  reispoiisible  for  the  due 

filerk  of  iliA 

crown  reipon-  delivery  of  the  writ»  was  the  clerk  of  the  crown(a) ; 

deliver  of  uie  but  for  about  a  century,  before  the  passing  of  the 

wlltb the  met-  Tccent  act  of  parliament  of  the  5ti  Geo.  3.  c.  89. 

taJ^S^V'  this  delivery  was  left  to  the  discretion  of  the 
^  messenger  attending  the  great  seal.     And,  ia 

the  event  of  any  miscarriage  or  delay  of  the^ 
writ^  in  its  progress  from  chancery  to  the  proper 
officer,  he  was  the  person  looked  to,  and  called 
upon  to  exonerate  himself  in  the  first  instance. 

» 

It  was  not  possible  that  at  a  general  election 
the  messenger  could  in*  person  convey  all  th6 
writs  into  the  several  counties ;  he  was  therefore' 
under  the  necessity  of  transmitting  tbeai*  by 
other  hands.  And  although  there  was  not  the 
same  reason  for  it,  the  practice  was  the  same 
with  respect  to  writs  upon  vacancies. 


(a)  October  31,]  678.  The  delivered  to  the  haudt*  of  the • 

clerk   of   the    crown   being  high  sherifiB  of  the  retpective 

called  on  to  give  an  account  counties),  and  demanded  of 

to  the  house  touching  the  him  to  have  the  writs  again: 

writs  for  electiuK  new  meui-  when  they  were  sealed;,  ainl, 

bers,  acaiiaintea  the  house  that  Mr.  Harris  told  him  that 

that  he  had  delivered  them  the  lord    chancellor  would 

to  Mr.  Harris,  the  servant  of  take  care  to  see  the  writs  de- 

the   lord  chancellor,   to   be  livered.      A  committee  wiAi 

sealed,  and  that  he  shewed  thereupon  appointed  to  in* 

Kim  the  order  of  the  house  quire  into  the  delavs  of  it- 

(of  the  2lst  October,  I678,  suing  forth  and  sendmgdUmn 

g  Journ.  dl7,  whereby  the  the  writs.  pJourn.^lS*  Bat 

clerk  of  the  crown  was  to  it  does  not  appear  thaU  thcgr 

take  care  that  the  writs  for  made  any  report. 
tfie  new  dectioo  should  be 
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■  > 

Until  the  statutory  regulation  which  is  about      sect,  4. 
to  be  mentioned,  there  was  no  particular  person 
designated  by  law  as  the  medium  of  delivery, 
in  either  case.      Although  it  appears,  that  it 
was  formerly  usual  for  the  clerk  of  the  crown 
to  deliver  the  writ  to  the  person  producing  the 
warrant  requiring  it  to  be  made  out  (a),  no  such  Disrretionarj 
practice  had  latterly  prevailed;  and  it  was  in  ^rto^i!^'^ 
the  discretion  of  the  messenger  to  decide,  to  ii^wriuto 
whom  he  would  entrust  it  in  each  individual  case,  i^nr****'"*" 

As  to  who  might   be  proper  to  be  so  en-  ineompUintt 
trusted,  there  could  be  no  general  rule ;  but  in  [fm^or wriu, 
cases  where  complaints  have  arisen  with  re^^pect  to"^*iSSn,'Im! 
to  the  delivery  of  the  writ,  it  appears  that  the  '^y*^- 
chief  inquiry  of  the  house  has  been  directed  to 
the  propriety  of  the  selection  made  for  thiii  pur- 
pose.    Each  case  hereupon  depended  upon  its 
own  peculiar  circumstances ;  but  from  what  has 
occurred  under  such  inquiries  it  was  to  be  in- 
ferred, that  in  this  respect  one  measure  must 
always  have   been   questionable,   namely,   the 
placing  the  writ  in  the  hands  of  a  candidate  (Jb)  ; 
although  the  so  doing  would  not  perhaps,  in  all 
<;ases,  have  been  necessarily  deemed  unjustitiable 
and  improper. 

{a)  See  the  cases  ofLiirf-  mordand^    (post.  3^2.)  and 

ferihaU,  12th  July,  1660,  S  Minchead,  (lb.)  would  bear 

•am.  88.     Brecon  couiiiy>  an  unqualititid  import  to  that 

nd  Nov.  166l,  8  Journ.  31?.  ett'ect ;  but  iu  the  later  caaea 

(6)  The  language  of  the  oiMonmoulk^re{poU.yi4.y 

resolutious  of  the  house  in  and   Hmilon^^  if^^   di7/»<) 

the  following  cases  of  IVut^  wherein     the     same    thing 
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It  might  also  have  been  questionable  how  far 
a  candidate^  in  receiving  the  writ,  might  or 
might  not,  on  that  account,  have  been  liable  to 


•eems  to  have  been  done, 
the  house  came  to  no  resolu- 
tion ar;ain6t  any  person  wlio 
Imd  been  accessary  to  it. 

IVtttmoreland^  11th  and 
12th  December,  1704.  Upon 
ft  com  pi  dint  of  indirect  prac- 
tices in  bendin{^  down  the 
writ,  the  clerk  of  the  crown, 
and  the  meiisengcr,  were  or- 
dered to  attend  ;  and,  upon 
examination  of  the  letter,  it 
appearing  that  the  person  to 
whom  he  had  given  the  writ 
to  convey  it  to  the  sheriff, 
bad  delivered  it  to  a  candi- 
date (whether  with  or  with- 
out  the  privity  of  the  mes- 
lenger  does  not  appear),  the 
house  resolved,  **  That  Mr. 
Robert  BriscoCf  the  messen- 
ger, was  guihy  of  a  crime, 
in  suffering  tlie  >%rit,  &c.  to 
come  into  the  hands  of  a 
candidal t,  before  it  came  to 
the  proper  officers  ;*'  and  he 
was  ordered  ii)to  the  custody 
of  the  Serjeant  at  arms, 
wherein  he  remained  till  the 
16th  Dec.  when  he  was  re- 
primanded and  dihcharged. 
14  Journ.  453,  45^.  460. 

Minekeady  l6th,  18th,  21st 
Dec.  1720,  and  11th  Jan. 
1721 .  Complaint  bein«;  made 
to  the  house,  that  althou'^h 
the  writ  liad  issued  iongsince, 
yet  the  fame  had  not  been 
delivered  to  the  sheriff,  the 
matter  was  examined  into 
l^y  the  house ;  and  it  appear- 
ing that  the  person  to  whom 
the  diesienger  had  delivered 


the  writ,  on  the  30th  Novem- 
ber, had  passed  it  over,  00 
the  next  day,  to  one  JiAn 
FoXy  he  was  ordered  to  at* 
tend;  and  the  house,  upon 
his  examination^  resolved, 
''  That  Jolin  FoXf  being  em- 
ployed  to  carry  the  writ  to 
the  high  sheriff  of  the  county 
of  Somerset f  had  been  guil^ 
of  a  breach  of  trust,  in  de- 
livering the  same  to  a  candi- 
date." He  was  then  ordered 
into  the  custody  of  the  ser* 
jeuiit  at  arms.  On  the  3d 
Feb.  1721»  he  was  reprimandF 
ed  and  discharged.  19  Journ* 

6y5.  607.  702.  709.  7M. 

In  the  same  case,  ou  the 
16th  Jan.  a  question,  **  That 
John  Willsy  es(].  was  guilty  of 
a  crime,  in  havinjr  cauised  the 
writ,  &c.  to  be  delivered  to 
a  candidate,''  passed  in  the 
negative;  but  whether  the 
fact  was  establlbhed  against 
him  or  not,  or  upon  whttC 
other  grounds  the  house 
came  to  this  resolution,  is 
not  evident.     19  Journ.  717« 

In  the  Monmouthshire  case 
1772,  (see  poxt.  375.)  Mr. 
Morris^  againbt  whom  there 
was  a  resolution  in  conse* 
qut'nce  of  his  haVine  delayed 
the  writ,  although  he  is  not 
stated  so  to  have  been,  was  a 
candidate.  The  house,  how- 
ever, notwithstanding  that 
the  language  of  their  resolu- 
tion was  very  btrong,  do  not 
notice  that  circumstauce. 
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censure  (a)  ;  at  all  events,  if  by  so  doing  he      s«ct.  4. 
should  have  occasioned  any  undue  delay,  he 
would  have  acted  at  great  peril  to  himself. 

.  The  irregularities  which  were  practised  in 
yarious  cases,  produced  repeated  inquiries  with 
respect  to  the  delivery  of  the  writs;  and  the 
house  of  commons  has  again  and  again  had  occa- 
sion to  investigate  the  causes  of  miscarriage  or 
delay  in  this  particular.  , 

In  some  of  the  early  cases  which  occurred  (J) 
where  the  writ  had  not  reached  its  proper  destiny 
at  all,  or  not  in  due  time,  the  house  made  no  other 
orders  than  that  new  writs  should  be  issued,  and 
that  those  which  had  gone  out  should  be  super- 
seded. Such  occurrences,  however,  have  since 
for  the  most  part  been  regarded  in  a  more  serious 
light  (c) ;  the  house  not  only  making  in  each 


(0)  In  the  case  o{  Minchcad 
just  mentioned,  a  question, 
••that  Sir  Richard  Jjinc^ 
knight,  being  a  candidate  at 
the  election,  &c.  was  guilty 
of  a  criine  in  receiving  and 
detaining  the  writ  directed 
to  the  sheriff*,''  &c.  was  nt- 

Satived  (llO  to  7l.)  19 
onrn.  717.  How  far  the 
fact  waa  established  against 
him  does  not  appear. 

(i)  Lvdgershull,  I2th  July, 
I66O9  8  Journ.  88.  Wigan^ 
3d  Sept.  I66d,  8  Journ.  146. 
(jthe  former  a  case  of  miscar- 
nage,  the  latter  of  dtlay). 

(c)  In  the  case  of  Mil" 
tame  Port,  13th  Angust 
106d,  (which  occurred  in  the 


interval  between  the  two  lost 
mentioned,)  and  which  was 
a  case  of  the  dcrlay  of  the 
writ,  the  language  of  the 
house,  in  their  order^  was, 
that  Mr.  MUborne  be  sum- 
moned "  to  answer  the  mis- 
demeanour wherewith  he  was 
charged,  in  diking  from  tJie 
clerk  of  the  crown  the  writ, 
and  in  keeping  the  same  un- 
executed, whereby  the  house 
was  deprived  of  a  member  to 
serve  for  the  said  borcugh.*' 
8  Journ.  118. 

Tamtcorih,  22d  November, 
1669,  upon  complamt  of 
tome  neglect  or  miscarriage 
committed  by  Mr.  Serjeant 
Fi'M,  a  member  of  the  house 
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instance  such  orders  as  the  exigency  of  the  case 
required  (a)',  but  in  many,  reprobating  the  se- 
lection (6)  of  the  person  employed  in  the  de- 


in  detaining  in  his  hands  the 
writ,  whereby  the  election 
had  been  delayed  ;  the  honse 
being  of  opinion,  upon  the 
f!V?dence  *,  **  that  there  was 
m  miscarriage  in  this  mat- 
ter by  the  said  Mr.  seijeant 
Flint"  the  speaker,  by  their 
command,  gave  him  a  re« 
prehension  for  the  same ;  and 
he  was   excused.     9  Journ. 

111. 

{a)  JVigarif  8th  January, 
1693,  the  house  made  an 
order  with  ref<pect  to  that 
jMirticular  writ;  vIk.  that  it 
fthould  without  further  delay 
be  sealed  the  n^'vt  dny,  and 
immediately  senr  to  the  chan- 
cellor of  the  county  palatine 
of  lancatter,  11  Journ.  50* 

(A)  King's  Lynn^  29th  and 
3 1  St  M<irch  \7\Q9  upon  a 
complaint  of  dday^  it  ap- 
peared that  tJie  writ  was 
sealed  on  the  lOth,  nnd  that 
the  ])rccept  was  not  brought 
to  the  borough  till  the  26th. 
—The  messenger  stuteii, 
that  by  a  recommendation  of 
some  gentlemen,  he  delivered 
the  writ,  on  the  J  2th,  to  a 
Mr.  Cremer^  an  attorney  of 
that  county,  who  was  going 
down,  and  promised  to  de- 
liver it  to  the  sheriff  on  the 
17th ;  that  it  was  not  in- 
tended  to  be  delivered  Kooner, 

*  He  hid  detftined  the  writ 
for  fourtetB  ds>i,  aod.had  alto 
dctaiqed  anoftlicr  writ  for  nine 
days.    Ufyvood,  Co.  El.  7. 

f  The  reference  is  titled  to 


to  avoid  the  confusion  of  hav* 
ing  the  assizes  and  the  elec- 
tion together.  He  further 
stated,  that  Mr.  Cremeraf^r- 
wards  acquainted  him,  thmt 
both  the  sheriif  and  under- 
sheriff  were  absent.  He  con* 
fessed  that  Mr.  Cremer  was 
not  the  sheriff's  deputy^and 
that  he  did  not  take  any  re- 
ceipt for  the  writ.  The  hottse 
having  referred  to  the  Stat. 
7  &  8  Will.  3.  c.  25.  §  1,  and 
to  a  former  entry  on  the 
journals  relating  to  Mr.  fini- 
coe,  the  messenger  f  v  v^ 
solved  that  he  '*  Mr.  Briteoe^ 
having  received  the  ^^rit,  and 
having  notdeliverird  the  same 
to  the  proper  officer,  waa 
guilty  of  a  neglect  of  Mis 
duty,  in  prejudice  of  the  said 
borough,  and  of  the  right  tff 
elections.*'  He  was  there- 
upon ordered  into  the  caa> 
tody  of  thr  t«er)cant  at  antta. 
—On  the  I2th  April  follow- 
ing he  was  reprimanded  and 
discharged.  17  Journ.  159. 
164.  182. 

The  aforesaid  case  of  Mine* 
headf  I720  and  1721,  C^vde 
372, )  was  also  a  case  in  which 
the  writ  had  been  delayed. 

MonmottHishire^  II th,  ISth, 
and  28tli  February,  1772. 
Upon  complaint  ofa  delay  in 
tlie  execution   of  the  writ, 

hare  been  to  the  Journal  of  Ike 
Sd  December,  1704.  Tbii  was  .a 
iniMake,  there  harlnf  l>eeB  so 
house  on  that  day;  the  mistake 
YiM  probnblj  for  Uie  lllh. 
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livery  of  the  writ ;  and  in  many,  animadverting 
(sometimes  with  considerable,  though  not  un- 


Mr.  Morria  was  alleged  to 
have  taken  it.  He  was  in  con- 
teqaence  ordered  to  attend 
the  house.  Upon  his  exa- 
minatioD,  he  acknowledged » 
that  the  writ  came  to  his 
hands  on  the  5th  of  Juue, 
and  that  it  was  not  delivered 
to  the  sheriff  till  the  21st, 
but  assured  the  house,  that 
he  did  not  take  it  by  force, 
but  that  the  messen|,ir  freely 
delivered  it  to  him :  that 
when  he  took  the  writ,  he 
did  not  mean  thereby  to  de- 
lay the  election,  but  that  some 
doubts  arisineas  to  the  place 
of  election,  uat  he  sent  ne- 
▼eral  expresses  to  London^ 
for  the  opinion  of  counseU 
which  delayed  the  delivery 
of  the  writ.  He  added,  that 
the  delay  had  been  very  detri- 
mental to  his  interest  at  the 
time  of  the  election,  and  that 
no  person  was  blameable  for 
any  part  of  this  transaction, 
bat  himself  and  the  menseu- 
ger.  He  then  exprcsst^d  his 
aorrow,  and  senile  of  liis  of- 
fence, and  humbly  submitted 
himself  to  the  house. 
..  The  hou"e  resolved,  *'  chat 
ValaUine  Alorris,  esq.  having 
taken  the  writ  from  the  mes- 
t^uffer,  who  was  sent  down 
to  deliver  the  same  to  the 
fheriff,  and  haviuii:  delayed 
the  delivery  thereof  for  fifteen 
days,  is  therdiy  guilty  of  a 
violation  of  the  law,  and  a 
breach  of  the  privilege  of  this 
house." 
.But  the   house,  noticing 


thtft  he  had  acknowledged  hit 
offence,  and  expressed  his 
concern  for  it,  forbore  to  pro- 
ceed further  against  him. 
33  Jouru.  468.  488.  536. 

Hmiton,  2<1,  3d,  and  26th 
A  pril.and  ddMay,  1781.  Com- 
plaint being  made  of  a  delay 
in  seudingdown  the  writ,  upon 
examining  into  the  matter,  it 
appeared  that  the  writ  had 
been  delivered  to  Mr.  BtKcm 
by  Mr.  Troaard^  who  had  re- 
ceived it  from  the  deputy 
mesfeteiiger.  - 

Mr.  Bacon  having  been  ex- 
amined in  his  place,  the 
house  came  to  a  resolution, 
*<  that  it  ap|>ears  to  this 
house,  that  there  was  a  delay 
in  the  delivery  of  the  writ 
to  the  under-sheriff  of  the 
county  of  Dfvon."  38  Journ. 
331.  336.  424.  439r  It 
does  not  distinctly  appear 
whether  Mr.  Bacon  was  a 
candidate  or  n6t«  A  bill  was 
hereupon  onlered  to  be 
hrou^^ht  in  to  umeud  and  ex- 
plain the  7  and  8  W.  3.  c. 
25,  (38  Journ.  439.)  but  none 
such  then  pasiied. 

There  hnve  been  other 
cases  whore  the  inquiry  has 
fallen  to  the  ground  from  the 
prorogation  of  parliament,  or 
where  the  house  has  conn*  to 
no  resolution  in  the  matter. 
See   Cockermoutk,  4th  July, 

17179  18  Journ.  OiJ'  Salqft 
Chester,  Caernarvon^  Jnglesea^ 
Monigomcrjf,  and  Denbigh 
(counties),  9th  May,  ]628f 
21  Journ.  158,  139.    Cardi- 
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^j^Jj:^  merited  severity)  upon  the  conduct  of  persons 
who  bad  been  wilfully  instrumental  in  pervert* 
ing  its  due  course.  And  wherever  in  such  in- 
quiries they  met  with  contumacy  (a)  in  the  with^ 
holding  from  them  information^  relating  to  such 
matters,  it  has  been  resented  ai^d  punished. 

The  repetition  of  the  practices  alluded  to,  has 

gaily    2l8t    Jan.    1729»    ^^  "  and  having  refused  to  an- 

Journ.  407.  swer  a  question  that  w««  pot 

Poole,  16th,  17tli,  and  2Sth  to  hiui,  lie  was  directed  to 

July,  1807-     Complaint  be-  withdrav^;**  and  it  was  there- 

ing  made  to  the  house^  of  a  u|)on  resolvedv  that  he  **  sot 

delay  in  the  exerulion  of  the  liuvin^   answered    the    said 

writ,  it  ap[)eai-td,  upon  ex-  quei^ion,  is  thereby  guilty  of 

ami  nation  of  Mr,  titaitiforth ,  a  liigh  breach  of  the.  priTi- 

the  niessengfr  attendinj^r  the  leges,  and  a  contempt  of  the 

great  teH],  that  he  had  ro-  authority  of  the  house/'  And 

ceived  it  on  the  3oth  April,  he  wan  committed  to  New^ 

and  had,  on  the  same  day,  gntc,  where  he  reniuiiied  till 

and  within  two  hours,  ddi-  the  2lst,  when  he  was  repri- 

vercd  it  to  a  Mr.  Brnndett^  ma iided  and  discharged.     6% 

from  whom  it  passed  to  Mr.  Journ.  735,  730-  7^7 »  7^'* 

Spurrier,     The  entry  where-  754. 

upon  is,  '*  it   appearin«|r   to        Mr.  Orwe  mentions  a  case 

the  house  that  the  said  Mr.  of  The  King  v.  Barber  and 


Spurrier  having  obtained  the  Waod,  H.  T.  1803,  where 
writ  from  the  stiid  Mr.  Urun-  application  was  made  to'  the 
ci!e«,  on  the  30tlidayof  April  court  of  king's  bench  for 
last,  did  unduly  detain  the  leave  to  file  an  information 
same,  until  the  l/th  day  of  against  the  defendants  for  a 
May  last,  before  he  delivered  misdemeanor,  in  acting  con- 
it  to  the  sheriil*;**  and  it  was  trary  to  the  provisions  of  the 
resolved,  that  he  was  thereby  stat.  7  and  B  V\'.  3.  c.  25. 
guilty  of  a  breach  of  the  pri-  The  defendant  Barber  was 
vileg^s  of  the  house;  and  he  the  messenger  or  pursuivant 
was  committed  to  the  custody  of  the  great  seal,  and  upon 
of  the  Serjeant  at  arms.  On  the  issunig  of  a  new  writ  for 
the  30th  July,  he  was  repri-  Gatton^  had  delivered  the 
manded  and  discharged.  Q2  same  to  the  defendant,  colo- 
Journ.  721,  722.789.  79B.  nel  Woody  who  at  the  time, 
(a)  In  the  same  case  on  and  as  a  reason  for  obtaining 
the  J7th  July,  Mr.  Brundett^  the  writ,  had  alleged  that  be 
attending  according  to  order,  was  proprietor  of  the  bo* 
was  call^  in  and  examined ;  rough*    Colonel    Wood  did 


CHAP.  II.] 


OF   THE  WRIT- 


more  than  once  suggested  the  necessity  of  some 
further  regulations.  The  high  quality  of  the 
instrument  in  question,  the  quarter  from  whence 
it  emanates,  and  the  important  jofFice  with  which 
it  IS  charged,  demanded  a  more  regulated  mode 
of  delivery. 

With  a  view  to  this  end,  and  in  order  to  pre- 
vent the  recurrence  of  irregularities,  either  from 
contrivance  or  accident  (a),  several  bills  have 
been  at  different  times  introduced  into  the  house 
of  commons  {b) ;  that,  however,  which  became 


Dot  deliver  the  writ  until  af- 
ter the  expiration  of  twenty- 
one  days.  The  court  refused 
to  entertain  the  motion  as 
against  Barber ^  the  messen- 
ffer,  no  improper  motives  be- 
lli^ imputed  to  him  ;  and  it 
bemg  admitted  that  colonel 
Wood  was  not  charged  in  the 
affidavits  on  which  the  motion 
was  made  with  corrupt  con- 
duct, the  court  considered 
that  this  was  not  a  case  which 
called  for  a  criminal  inform- 
ation, and  that  if  it  was  a  fit 
aubject  for  prosecution,  jus- 
tice might  etfectually  be  done 
in  proceeding  by  indictmenL 
Ormeoii  Elections,  2d  edit.  3. 
(a)  Caliingion,  27th>  and 
aOtJi  March,  1801.  Com- 
plaint being  made  of  delay 
in  the  execution  of  the  writ, 
a  committee  wa^  appointed 
to  inquire  into  the  causes 
of  the  delay,  and  to  report 
tberenpon.  Their  report 
stated  the  writ  to  have  passed 
through  several  hands,  and 


that  it  had  been  sent  in  a 
parcel  by  the  mail-coach ; 
and  that  it  appeared  proba- 
ble that  it  was  lost  on  the 
road.  Whereupon  the  house 
ordered  a  new  writ,  **  it  ap* 
<'  pearing  that  the  former 
'*  writ  which  had  issued  on 
**  the  13th  of  March  had 
*<  been  lost.'*  58  Journ.  333. 
241.  243.  See  also  the  case  of 
Kercudbright^  an4  of  Water* 
Jbrd^  post,  387  ^^^^  ^d^- 

(b)  Of  these  bills,  one 
(brought  in  the  Uth  May* 
1/28,)  passed  the  lower 
liouHC ;  and  two  others, 
(brought in  on  the  28th  Feb. 
1772,  and  the  16th  Nov. 
17961)  were  twice  read  and 
committed.  Each,  however, 
successively  fell  to  the  ground 
by  the  prorogation  of  parlia- 
ment. The  plan  proposed 
by  these  bills  was  that  which 
has  since  been  adopted. 

The  delivery  of  the  writ, 
not  only  to  the  proper  officer, 
but  in  proper  time,  ir  very 
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^  ^    the  Stat,  53  Geo.  3.  c.  89(a)  ivas  the  first  which 
passed.    This  statute,  by  §  I,  requires  the  mes- 


importanty  ioasmiich  as  the 
time  of  election  (as  will  be 
seen  hereafter)  may  be  consi- 
derably accelerated  or  retard- 
ed»  by  the  earlier  or  later 
delivery  thereof.  It  will  easily 
occur,  that  there  may  lie 
many  iuRtances  wherein  the 
fiiterest  of  particular  can- 
didates may  be  f^reatly  af- 
fected by  the  hastening  or 
delaying;  the  election;  e,  g, 
in  the  county  of  Sussex^  the 
county  court  is  held  alter- 
nately at  Levees  and  Chicha^ 
Ur,  and  it  depends  upon  the 
accidental  circumstance  of 
tile  turn  for  holding  this 
court, at  which  of  the^e  places 
the  county  election  takes 
place,  it  is  obvious  that  the 
election  beiii^  hold  en  at  the 
one,  or  the  other,  may  consi- 
derably promote  or  impede 
the  views  of  particular  candi- 
dates, according  to  the  part 
of  the  county  in  which  their 
interest  respectively  lies. 

(a)  The  stat.  5'S  Geo.  3. 
c,  8ti.  *'  Jn  acijor  the  more 
regular  camxetfouceof  writs  for 
tAc  election  vfmnnbers  to  serve 
M  parliament*' 

[2d  July,  1813.] 

*^  For  the  more  expedi- 
"  tious  and  regular  couvey- 
'.<  ance  of  writs  for  the  elec- 
"  tion  of  members  to  serve 
M  in  parliament,  be  it  enacted 
**  by  the  king's  mobt  excel- 
^  **  lent  majesty,  by  and  with 
'*  the  advice  and  consent  of 
''  the  lords  spiritual  and 
'<  temporal,-  and  commons, 
*'  in  tois  present  pariiameiil 
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assembled,  and  by  the  au- 
thority of  the  same,  that 
when  any  new  parliament 
shall  at  any  time  hereafter 
be  summoned  or  called,  aa 
also  in  all  cases  of  vacancy 
during  this  present  or  any 
future  parliament,  the  mes- 
8en«;^r  or  pursuivant  of  the 
great  seal,  or  his  deputy, 
shall  J  after  the  receipt 
thereof,  forthwith  carl'j 
such  of  the  said  writa  as 
shall  be  directed  to  the 
bheriils  of  Ljondon^  or  she- 
riff of  Middlesex f  to  the  re- 
spective offices  of  such  tiie- 
ritfs  or  Bheriff;  and  all 
such  other  writs  to  the  ge« 
neral  post-office  in  Lonatm^ 
and  there  deliver  the  same 
to  the  postmaster  or  po8t« 
masters  general  for  the 
time  being,  or  to  such 
other  person  or  persons  aa 
the  »aid  postmaster  or  post- 
masters general  shall  de- 
pute to  receive  the  same, 
(and  which  deputation  they 
are  hereby  respectively  re- 
quired to  make),  who  on 
receipt  thereof  shall  give 
an  acknowledgment  in 
writing  of  'Such  receipt  to 
the  said  messenger  or  his 
deputy,  from  whom  the 
same  bhall  be  received, 
express!  n;^  therein  the  time 
of  such  delivery^  and  shall 
keep  a  dn|>licate  of  such 
acknowledgment,  signed 
by  the  parties  respectively 
to  whom  and  by  whom  the 
same  shall  be  so  delivered ; 
and   the  said    postmaster 
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senger  or  pursuivant  of  the  great  seal,  or  his  de- 
puty, after  receiving  the  writs,  whether  upon  a 
new  parliament,  or  upon  vacancies  during  a  par- 
liament, forthwith  to  carry  them  (with  some  few 
exceptions,)  to  the  general  post-office  in  London, 
and  there  to  deliver  them  to  the  postmaster,  or 
postmasters-general  for  the  time  being,  or  to 
such  other  person  or  persons  as  he  or  they  shall 
depute  to  receive  the  same;  (which  deputation 
is  thereby  required  to  be  made)  :  It  further  re- 
quires such  deputy  or  deputies,  on  receipt  of  the 

*^  or  postmasters  general,  or 
•*  such  their  deputy  or  depu- 
*'  ties,  shall  dispatch  all  such 
■•  writs,  free  from  the  charges 
**  of  postage  (which  they  are 
**  hereby  authorized  to  do), 
"  by  the  first  post  or  mull 
*'  after  the  receipt  thereof, 
••  ander  covers,  respectively 
••  directed  to  the  proper  oi- 
*•  deer  or  offioers  to  wliom 
*'  the  said  writs  shaU  be  re- 
••  spectively  directed,  and  to 
•*  no  other  person  whomso- 
*'  ever,  accompanied  with 
*•  proper  directions  to  the 
•*  postmHSter,  or  deputy  j>ost- 
"■'  master  of  ihe  town  or 
**  place,  or  nearest  to  the 
*'  town  or  place  where  such 
'^  officer  or  officers  tthall  hold 
••  his  or  their  office,  requiring 
^*  such  postmaster  or  deputy 
"  postmaster  forth witli  to 
"  carry  such  writs  respect- 
*'  ively  to  such  office,  atid  to 
*•  deliver  the  same  there  to 
*^  such  officer  or  officers  to 
**  whom  the  same  shall  be 
*'  respectively  directed,  ot  to 
'*  bts  or  their  deputy  or  de- 


".puties,  who  are  hereby  re- 
**  spectively  required  to  give 
"  to  5uch  postmaster  or  de- 
**  puty  postmaster  a  memo- 
"  randum  in  writing,  under 
*^  his  or  their  hand  or  bauds, 
**  acknowledging  the  receipt 
••  of  every  sucn  writ,  and 
*'  setting  forth  the  day  and 
*'  hour  the  same  was  ddi- 
"  vcred  by  Nuch  postmas- 
••  ter  or  deputy  po«tmaster, 
'*  which  memorandum  shall 
*<  also  be  signed  by  such  poit- 
**  muster  or  deputy  post- 
*'  master,  who  are  hereby  re- 
"  quired  to  transmit  the  same 
**  by  the  first  or  second  post 
"  afterwards,  to  the  said  post- 
**  master  or  postmasters  ffe« 
'*  nerat,  or  their  respective 
"  deputies  at  the  said  ge- 
'*  neral  post-office  in  Lon£m, 
"  who  are  hereby  required 
*'  to  make  an  entry  thereof, 
"  in  a  proper  book  for  that 
*<  purpose,  and  to  file  and 
<*  Keep  such  memorandum 
**  alongwith' the  duplicate  of 
*^  the  'said  acknowledgment, 
**  iigned  by  the  said  niesscx- 


Seet.  4. 


M  eiteoger  of 
great  iieml  to 
carry  writ 
(except  ia  eer- 
tmin  cHs^m,  tee 
p^,  384.)  to 
the  geiif  ral 
poMt-oflloe  in 
London,  end 
to  delirer  it  to 
postraiuler-ge- 
nenil,  or  depu- 
ty, who  on  re- 
ceivfnf 
writ,  to  give 
■n  aeknow- 
ledgnient  to 
person  bring- 
ing it,  and  to 
keep  a  dupli- 
cate. 
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Sect.  4.  writs,  to  give  an  acknowledgment  in  writing  to 
the  person  from  whom  the  same  shall  be  received, 
expressing  the  time  of  such  delivery,  and  to  keep 
a  duplicate  of  such  acknowledgment,  signed  by 
the  parties  respectively,  to  whom  and  by  whom 
the  same  shall  be  delivered. 


*^  ger  08  aforesaid,  to  the  in- 
"  tent  that  the  eanie  may  be 
**  inspected  or  produced  up* 
'*  on  all  proper  occasions,  by 
**  any  i^erson  interested  in 
*'  such  elections. 

*'  §  2.  And  that  the  said 
**  postmasters  general  niuy 
**  he  duly  informed  where 
''  such  oiliccrs  to  whom  such 
*'  writs  shall  be  respectively 
"  directed,  hold  their  re- 
*'  tpective  offices  for  the  pur- 
*■  poses  aforesaid  ;'*  "  be  it 
"  further  enacted  by  the  au- 
«*  thority  aforesaid,  that  the 
"  chancellor  of  the  county 
'*  (Kilatine  of  Lancaster^  the 
**  lord  bishop  of  Durhum,  or 
'*  his  tem|>oral  chancellor  of 
*'  the  county  [»ala tine  of  Dht" 
**  ham,  the  chamberlain  of 
"  the  county  palatine  of  C'i&(5- 
'*  tcr,  the  warden  of  the 
*'  cinque  ports,  the  sherifl's 
*'  and  Stewarts  of  tiie  several 
**  cities,  counties,  and  stew- 
**  artries,  and  all  other  per- 
**  sons  to  whom  such  writs 
^'  for  the  election  of  mem- 
'*  bers  to  serve  in  parliament 
'*  ought  to  be  and  are  usu- 
'*  ally  directed,  or  their  re- 
*'  spective  lieutenants  or 
*'  deputies,  shall,  within 
''  one  month  ufter  the  pass- 
"  ing  of  this  act,  severally 
*'  send  up  to  the  said  post- 
*'  masters  general  an  account 


(i 


(C 


**  of  the  city,  town,  or  place 
where  they  shall  hold  their 
respective  offices  for  the 
purpose  aforesaid,  specify- 
**  ing  in  such  account  such 
**  particulars  as  shall  be  ne* 
'^  cessary  to  ascertain  the 
**  particular  situation  of  such 
"  respective  offices,  and  sp 
"  from  time  to  time,  with  all 
**  couvenient  speed,  as  often 
**  as  the  places  for  hold- 
'*  ing  such  offices  shall  be 
chan^^ed;  and  also  an  ac- 
count of  such  general  post- 
town  or  place  as  shall  be 
*'  nearcht  to  such  offices  re- 
*•  spectively,  in  case  such  re- 
*'  spective  offices  shall  not  be 
'*  in  any  general  post  town 
'<  or  place ;  and  the'  said 
**  postmasters  general  shall 
*'  make,  or  cause  to  be  made^ 
**  a  list  of  such  places,  and 
"  cause  the  same  to  be  hung 
"  up  and  kept  in  some  pub* 
*'  lie  place  in  the  general 
*'  post-office  aforesaid. 

"  j  3.  Provided  always, 
*'  and  be  it  further  enacted, 
'*  that  in  all  ca^es  where  any 
**  such  shcrid'  or  other  per- 
"son  to  whom  such  writs 
"  ought  to  be  directeil,  shall 
''  hold  his  office  within  the 
'*  cities  of  London  or  JVett* 
"  minster^  or  the  borough  of 
''  Southwark,  or  within  five 
''  miles  thereof,  such  sheriff 
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The  postmaster  or  postmasters^general,  or 
their  deputy  or  deputies,  are,  by  the  same  clause, 
to  dispatch  all  such  writs,  free  of  postage,  by  the 
first  post  or  mail  after  the  receipt  thereof,  under 
covers,  respectively  directed  to  the  proper  officer 
or  officers  to  whom  the  same  shall  be  directed, 
accompanied  with  proper  directions  to  the  post- 
master, or  deputy-postmaster  of  the  town  or 
place,  or  nearest  to  the  town  or  place  where 
such  officer  or  officers  shall  hold  his  or  their 
office,  requiring  him  forthwith  to  carry  such 


8eet4. 


Writs  to  be 
dixpatcbed  by 
firstpoit  tnth« 
proper  oQcei, 
with  direction! 
to  poituMten 
for  fbrwardiiif 
Uien. 


*'  or  officer  shall  send  such 
**  account  as  aforesaid  of  the 
V  place  where  he  i>hall  hold 
"  Such  office^  to  the  rnt'ssen- 
*'  ger  of  the  great  seuU  in* 
**  stead  of  the  8aid  postmaster 
*'  general ;  and  the  t»aid  ines* 
'*  lenger,  or  his  deputy, 
*'  shall  cany  all  such  writs 
"  to  such  office,  in  like  inan- 
•*  ner  as  is  hr rein-before  di- 
••  rected  in  the  cas>e  of  the 
''  sheriffit  q(  London  and  Mid- 
••  dlesex, 

''  $  4.  And  «v h or eas  certain 
'*  profits  now  arise  to  the 
**  messenger  of  the  great  seal^ 
"  from  allowances  made  to 
'*  him  under  the  head  of 
■••  roilenge,  for  the  coavey- 
"  ance  of  such  writs,  which 
'*  allowances  are  paid  him 
*■  from  the  hanaper-office ; 
**  be  it  further  enacted,  that 
^  such  allowances  shall  not 
••  be  taken  away  or  any  ways 
'*  affected  by  this  act,  during 
'*  the  life  of  the  present  nies- 
'*  senger  of  the  great  seal ; 
*'  but  shall  after  his  decease. 
**  utterly   cease  and  deter- 


"  mine ;  saving  and  except- 
"  ing  an  allowance  of  two 
"  guhieas  on  each  writ  for 
"  the  election  of  a  member 
"  to  serve  id  parliament  on 
*'  any  vacancy,  and  of  the 
**  sum  of  fifty  pounds  on  the 
'*  calling  of  a  new  parlia- 
"  mcnt ;  which  allowances 
**  shall  be  paid  to  every  mes- 
"  senger  of  the  great  seal  to 
'*  be  hereafter  appointed, 
**  from  the  hanaper  office,  in 
**  like  manner  as  the  present 
*'  allowances  for  mileage  are 
•'  now  paid. 

'*  §  5.  And  whereas  the 
''  messenger  of  the  great 
*' seal  and  his  deputy  liave 
'•  from  time  to  time  received 
**  certain  other  fees  for  the 
**  conveyance  and  upon  the 
••  delivery  of  wiils  for  the 
"  election  of  members  to 
'*  ser\'e  in  parliament ;  be  it 
**  enacted,  that  all  such  fees 
**  shall  utterly  cease  and  de^ 
'^  termine  from  the  passing 
**  of  this  act ;  and  that  nei- 
*'  ther  the  said  messenger, 
<'nor  his  deputy,   nor  any 
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8Mt.4.      write  respectively  to  such  office,  and  to  deliver 

"^  ~''         them  there,  to  such  officer  or  officers  to  wlKim 

they  shall  be  respectively  directed,  or  to  his  or 

their  deputy  or  deputies,  who  are  respectively 

MMMmidami  required   to  give  a  roetnorandum  in  writing, 

M  MnoBra  to 

whoBwritidi-  under  his  or  their  hand  or  hands,  to  such  post-* 

FMtsd  on  re* 

eeiTiBf.  master,  or  deputy-postmaster,  acknowledging 

the  receiptor  every  such  writ,  and  setting  forth 

the  day  and  hour  when  the  same  was  delivered 

MffMonadam  by  such  postmastcr,  or  deputy  postmaster,  which 

bo  tif ned  and   memorandum  is  also  to  be  signed  by  such  post- 

k^t  master,  or  deputy  postmaster,  by  whom  it  is  to 

be  transmitted  by  the  first  or  second  post  to  tbe^ 
postmaster  or  postmasters-genera),  or  their  de- 
puties, at  the  general  post-office  in  Loudon^  who 
are  to  make  an  entry  thereof  in  a  book  for  that 

'*  other  person,  vhall  receive  *'  fee,  or  do  aiiv  other  matter 

*'  or  take  any  fee,  reward,  or  **  or  thing  in  violation  ofdiia 

**  gratuity   whatsoever,    for  **  act,  shall  be  guilty  of  n 

'*  the    conveyance  or    deli-  **  miftileuieanor,    and    may, 

«<  very  of  any  such  writ;  and  **  upon  any  conviction  opoa 

'*  that  the  lords  coDimission-  **  any  indictment  or  informa-. 

**  ers  of  his  majesty *h  trea-  **  lion  in  his  majesty's  court 

**  sury   shall  direct  the  an«  "  of  king's  bench,  be  fined 

^*  nual  sum  of  five  hundred  **  and  imprisoned  at  the  dis- 

'*  and  twenty  pounds  to  be  "  cretion    of  the  court   for 

*' paid  out  of  the  consolidated  *' such  misdemeanor. 
**  fund  to  the  present  mes-         **  §  7.  And  be  it  enacted, 

**  senger  of  the    great  seal  "  that  every  person  who  shaU ' 

**  during  the  continuance  of  "  commit    in    Scotland  any 

*'  his  lile,   in  compensation  '*  offence  against   this    act, 

^*  for  all  such  fees.  *'  which  is  hereby  declared 

*'  §  6.  A  nd  be  it  further  *'  to  be  a  misdemeanor,  bhall 

*'  enacted,  that  every  person  **  be  liable  to  be  punished  by 

**  concerned  in  the  transmit-  **  a  fine  or  imprisonment,  aa 

**  ting  or  delivery  of  any  such  "  the  judge  or  judges  before 

"  writ  as  aforesaid,  who  shall  '' whom  such  olTender  shall 

<*  wilfully  neglect  or  delay  **  be  tried  and  convicted  may, 

<<  to  deliver  or  transmit  any  **  direct.*' 
**  such  writ,  or  accept  any 
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purpolse,  and  to  file  and  keep  such  memoran-      i«et4. 
dum  along  with  the  duplicate  of  the  messenger's       ^^"  ^ 
acknowledgment,  that  the  same  may  be  inspected 
or  produced  upon  all  proper  occasions,  by  any 
person  interested  in  such  election. 

The  same  act^  by  §  2,  directed  persons,  to  Ofleen^iM; 
whom  writs  for  elections  ought  to  be,  and  are  ought  to  be  ai- 
usually  directed,  or  their  lieutenants  or  deputies,  to  poatmilrtJ^ 
within  one  month  after  the  passing  of  the  act^  St^tionof 
to  send  up  to  the  postmasters-general  an  ac-       '®  •^ 
count  of  the  places  of  holding  their  offices,  with 
their  particular  situation ;  and  this  is  to  be  done 
from  time  to  time  as  often  as  the  same  shall  be 
changed ;  and  in  cases  ofsuch  offices  not  being  in 
any  general  post  town  or  place,  the  nearest  ge-  ■  i<>t  of  which 
neral  post  town  or  place  was,  and  is,  to  be  stated ;  in  tb«ffeneni 
a  list  of  which  places  is  to  be  hung  up  in  some 
public  place   in    the    general    post-office. — In  sheriffii,&e. 
cases  of  sheriiTs,  or  other  persons  to  whom  such  ooiee^fnion'^ 
writs  ought  to  be  directed,  holding  their  offices  tiry  lo^i^SJ^ 
within  the  cities  of  LoJidon  or  Westmnster,  or  l^Ii^fo' 1^4  of 
the  borough  of  Southwarky  or  within  five  miles  J^Slu!^ 
thereof,  §  3  of  the  act  requires  such  account  to 
be  sent  to  the  messenger  of  the  great  seal. 

The  profits  and  indemnity  given  tc  the  messeu-  \^^^^  *]^J  '"" 

ger  on  account  of  the  alteration  effected  by  the  mM»««»«er. 
act,  are  regulated  by  §  4  and  5. — By  §  6,  every 

person  concerned  in  the  transmitting  or  delivery  Oeimy  in  dtiu 

■     '  "  Tcry  of  writ, 

of  any  such  writ,  who  shairwilhilly  neglect  or  fccamUdc- 
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8mi.  4.      delay  to  deliver  or  transmit  the  same^  or  accept 
g^J^^JI;         any  fee,  or  do  any  thing  in  violation  of  the  act, 
SS!SS  tol*^  is  to  be  guilty  of  a  misdemeanor,  and  to  be 
prUonmtiit.     jj^ie^  upon  conviction  on   indictment  or  in- 
formation in  the  court  of  king's  bench,  to'fine  and 
imprisonment,  at  the  discretion  of  the  court. 

London,  Middlesex,  and  places  having  she- 

riifT's  offices  in  or  within  five  miles  oi  London, 

Westminster,  Southwark : — By  the  stat.  53  Geo. 

DtfiiTcry  of      3.  §  1  {o),  the  messenger  or  pursuivant  of  the 

writs  ill  ^#ii* 

dtn.Wetimm-  great  scal  is  to  carry  such  writs  as  shall  be  di- 
or  when  the-  rcctcd  to  the  sheriffs  of  London,  or  sheriff  of 
within  fif«       Middlesex,   to  the   respective    offices  of  such 

sheriffs  or  sheriff. — By  §  3,  in  cases  of  any 
sheriffs  or  other  persons  to  whom  writs  ought  to 
be  directed,  holding  their  offices  within  the  cities 
of  London  or  Westminster,  or  the  borough  of 
Southwark,  or  within  five  miles  thereof,  the  mes- 
senger,  or  his  deputy,  is  in  like  manner  to  carry 
the  writs  to  such  office. 


nllei. 


dorsed. 


Writ  to  be  in-       With  rcspcct  to  the  indorsement  to  be  made 

upon  the  writ : — ^The  writ  being  delivered  to  the 
proper  officer,  he  is  required,  by  the  stat.  7  and 
8  Will.  3.  c.  25,  §  1,  upon  receipt  thereof,  to  in- 
dorse upon  the  back  of  the  writ  the  day  he  re- 
ceived the  same. 

(a)  For  this  clause,  lee  ante,  378* 
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Sect  5. 


Section  5.    Scotland. 


WITH  respect  to  the  issuing  writs  upon  a  (^  ^^» 
new  parliament :  ♦ 

(fl)Upon  summoning  a  new  parliament,   by 
the  statute  6  Ann.  c.  6,  4  5.  the  representatives  4fP^  ^««* 

11  111  Writs  for  Scot- 

er Scotland  are  to  be   elected  and  chosen  by  land,  under  the 

1       •  /•        •  11  !/»>-.  great  seal  of 

authority  of  writs,  under  the  great  seal  of  Great  Great  Bntaio, 

directed  to 

Britain^   directed  to   the   several  sheriffs  and  sheriffs  and 
Stewarts  of  the  respective  shires  and  stewartries, 
which  are  accordingly  made  out  in  the  same 


manner  as  those  for  England. 


In  some  instances,  this  representation  of 
dhire^  or  stewartries,  in  Scotla?jd,  is  alternate, 
as  is  the  Qgse  (by  the  provisions  of  the  union  (See  Appind. 
-with  Scotland)  with  respect  to  the  shires  of 
Sute  and  Caithness^  those  of  Nairn  and  Cro- 
mart  If  ^  and  those  of  Clackmannan  and  Kinross, 
Where  this  is  the  case,  and  such  shire  or  stew- 
artry  has  therein  a  royal  borough  (so  as  to  make 

(a)  For  the  ancient  process  xcix.     The  writs  for  Sco^&^rf 

fbr    choosing    commissioners  arc  niutandus  mutatis  the  same 

for  the  parliament  of  Scot'  as  for  Efigland,  for  the  form 

land,    see    Jjppendix^    xcvii.  of  which  i)Ce  Ap^paidix^  vi. 

C  C 
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Sect  5.      it  necessary  that  a  writ  should  be  sent  to  the 
Where  coonty   sheriff,  01  stewart),  but  has  not  then  a  turn  to 

representation      .      ^  ..  t-i^/»ii-         ^ 

alternate,  in  elcct  a  commissioncr,  or  knight  or  the  shire,  for 
iheriffofthc  that  parUament,  by  the  above  statute,  §6,  it  is 
the"choice*of  a  to  be  omittccl  out  of  the  writ,  that  the  sheriflFor 
ofu^^XreTto  Stewart  is  to  cause  a  knight  or  commissioner  for 
jppHey!^'      that  shire  or  stewartry,  to  be  elected  for  that 

parliament. 


Where  tbere         In  the  direction  of  the  writs  to  tiie  sheriffs  or 

are  high  she-  ... 

Tiffs»andsbe:  stcwarts  of  thc  several  counties,  m  counties 
mrtsdepate,      where  tlierc  is  a  principal  or  high  sheriif,  and 

writs  to  be  di-     -  i       .,v^  i  ^i 

rected  to  the  also  a  shenlt  or  Stewart  depute,  the  writs  are 
mer  fcing for-  (by  the  35  Gco.  3.  c.  65.  §  2,  which  passed  to  re- 
Apf.^diJLx^.     move  doubts  tliereupon)  to  be  forwarded  and 

delivered  to  the  slieriff  depute,  or  Stewart  de- 
pute, or  to  the  substitute  of  each;  and  the  high 
sheriff,  or  stewart,  is,  by  thc  same  act,  forbidden 
to  receive  it. 


Btndtk  writ       Thc  writ  for  the  town  of  Berwick^  is  directed 

to  the  *^  mayor  and  bailiffs  of  the   totni  of 
Berwick-upon-Tweed.' 


»> 


jnif.  etariii.       gy  the  Statute  16  Geo.  2.  c.  1 1.  §  40-  the  lord 

Writs  to  be  IS-  "^  *  ^ 

foed  with  all     chanccllon  lord  keeper,  or  lords  commissioners 

•jcpedition.  . 

of  the  great  seal,  are  to  issue  out  writs  for  the 
election  of  members  for  Scotlandj  with  as  much 
expedition  as  the  same  may  be  done. 


Cfi49. 11.3  OF  THE  WRIT.  38? 

With  respect  to  issuing  writs  qpon  vapancies      Seei^ 
during  a  parliament  (a)  :  (See  mue, 

ieet.  8.) 

The  act  of  the  parliament  of  SkoHandj  1707,  M-^^- 
adopted  as  part  of  the  act  of  union.  5  Ami.  where  wpre- 
c.  8.  after  regulating  the  turn  of  those  shires  or'  ^ate,  upon  ye- 
stewartnes  which  are  to  be  represented  alter-  fUNiriiuneBt, 
nately^  ordains,  that  in  case  of  the  death  or  legal  whtd)  elected 
incapacity  of  the  members  choseb,  the  pame  shire  mai^^Ahe  ▼«. 
or  stewartry  shall  elect  another  in  his  place  i  ^IHI 
and  there  is  a  similar  provision  with  respect  to 
the  representation  of  the  boroughs.  4fP'  o^y\. 

The  provisions  of  the  24  Geo.  3.  c.  S6.  apply 
equally  to  yacsMicies  of  seats  for  places  in  ScoU 

With  respect  to  the  delivery  of  the  writ :         (8^  «»*»> 

By  the  statute  16  Geo.  «.  c.  II.  §  40.  as  well  fe***^'- 
upon  calling  or  summoning  a  new  parliament,  ||!f^^'^ 
as  in  cases  of  vacancy  duping  a  parliament,  the  ^ru. 
several  writs  are  to  be  delivered  to  the  sheriff  or 
gtewart  to  whom  the  execution  belongs,  and  to 
no  other  person  whatsoever. 


^  (a)  U|M>D  a  vacancy  for  a  stevart,  within  whose  juris* 
district  of  Scots  boroughi,  a  diction  any  of  the  contribn* 
writ  it  wtat  to  each  ■herifTor    tory  boroughs  are» 

•  ccB 


Sect.  5. 


OF  THE  WRIT. 


[part  II 


The  general  provisions  of  the  recent  statote 
of  the  53  Geo.  3.  c.  89*  (a\  apply  as  to  tb^  de« 
livery  of  writs  for  elections  in  Scotland:  and  it 
appears  that  there  had  been  subjects  of  complaint 
there  as  well  as  in  England^  which  alikei  called 
Cor  the  interference  of  the  legislature  (^)» 


(a)  For  the  ttat.  see  axte^ 

978. 

(6)  In  the  case  of  Kirkcud^ 
krighU  26th  February,  1795» 
^mplaiut  was  made  to  the 
house  that  the  writ,  which 
had  issued  on  the  )5th  Janu- 
ary preceding,  had  not  been 
executed,  the  messenger  at- 
tending the  great  seal,  and 
lord  GarheSf  the  principal 
sheriff  of  the  stewartry,  were 
wiered  to  attend  on  days 
which  were  altered  from  time 
to  time,  but  ultimately  on  the 
25th  of  March. 

On  the  24th  of  March,  a 
petition  from  Lord  Garlie* 
'  was  presented,  stating  in  sub- 
stance his  appointment  to  the 
office  of  sheriff,  or  Stewart 
principal,  and  that  he  con- 
ceived, and  was  advised,  that 
be  was  therefore  entitled  to 
take  and  execute  the  writ;that 
be  accordingly  received  it 
from  the  messenger, meaning 
to  repair  to  Kirkcudbright ; 
that  he  set  out  accordingly ; 
that  he  went  by  way  of  EdiH' 
hur^kf  in  order  to  take  the 
oaths  to  <^ualify  him  for  the 
above  office,  which  could  only 
be  done  before  the  barons  of 
exchequer  there ;  that  he  was 
also  detained  by  the  unusual 


severity  of  the  weather  and 
bpdness  of  the  roads;  that 
being  advised  not  .only  that 
he  had  a  right  to  execute 
the  writ,  but  that  he  had  a 
discretionary  power  of  fixing 
the  day  of  election ;  that  m 
the  sheriff's  ri^j^t  to  pame 
the  day  was  considered  un- 
questionable, so  he  found  it 
universally  understood  that 
he  might  delay  the  publica- 
tion of  tlie  writ  till  he  had 
determined  as  to  the  day^  be-f 
cause  the  publication  or  no^ 
tices  must  name  the  day  of 
election,  and  the  day  ^nc% 
named  cannot  be  altered; 
that  he  took  into  his  con^ 
sideration  the  state  of  the 
country,  and  the  convenicDce 
of  the  eiector8,many  of  whom 
would  have  been  preveAted 
from  attendance  if  an  eariief 
time  had  been  fixed.  He 
further  stated,  that  he  after- 
wards delivered  the  writ  to 
the  sheriff-depute,  in  order 
that  he  might  give  the  no* 
tices,  and  fix  the  day  of  elec- 
tion; and  his  reason  for  domg 
so,  instead  of  executing  the 
writ  himself,  which  waa  hia 
first  intention,  was,  that  he 
fbund  doubts  suggested  at  to 
his  own  power,  and  though 
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Moreover,  that  statu te,  by  §  7  (a)*  enacts»  that*      s^*  ^* 
every  person  who  shall  commit  in  Scotland  any  PenootoflMu 
offence  against  that  act  (which  is  thereby  de-  J^nnds 
clared  to  be  a  misdemeanor),  shall  be  liable  to  i^toVb«^' 
be  punished  by  fine  or  imprisonment,  as  the  JSJiSdV"'' 
judge,  or  judges,  before  whom  such  offences  shall 
be  tried  and  convicted,  may  direct. 

As  to  the  indorsement  to  be  made  upon  the 
writ: 

The  sheriff,  or  Stewart,  to  whom  the  writ  is  ^f'"'"*- 

'  '  Sheriff  or  itewT 

delivered,  is  required  by  the  stat.  16  Geo.  2.  c.  •rt.onreeeipt 

'^  .  of  writ,  to  in- 

11.  §40.  upon  the  receipt  thereof,  to  indorse  done  thereon 
upon  the  back  of  such  writ  the  day  he  received  eeiriBg  it 


he  himself  had  none,  he 
thought  it  beflt  to  proceed 
so  at  probably  to  obviate  all 
diificalties ;  .tmt  if  there  was 
any  error,  it  was  uninten- 
tional ;  that  he  was  ready  to 
give  any  further  explanation 
irhich  the  house  might  re- 
quire ;  that  he  assured  them, 
t|iat  Dothinf^  could  be  more 
remote  from  his  thoughts 
than  any  degree  of  disrespect 
for  the  privil^es  of  the 
house,  and  that  he  was  ex- 
tremely concerned  at  the 
ipoonvenicnce  and  trouble 
which  the  house  had  had 
upon  that  occasion.  50  Jouni. 

300. 

The  house  seems  to  hnve 


been  satisBed  with  the 
grounds  wliereupon  the  de- 
lay was  thus  accounted  for, 
as  all  orders  with  respect  to 
the  writ  in  question  wer^ 
hereupon  discharged. 

The  Stat.  35  Geo.  3.  c.  65. 
^  2.  was  passed  to  remove 
doubts  upon  this  head,  {Jpp. 
clxzxv.)  by  which  it  is  now 
settled,  that  in  cases  such  an 
the  above,  the  sheriiF-depute, 
or  steward-depute,  or  the  sahr 
stitute  of  each,  is  to  act. 

See  1  Wight  304,  with  re- 
spect  to  the  delay  in  Hut 
delivery  of  the  writ  for  dock" 
mamuuuhire,  at  the  >gen^ral 
election  in  1774* 

(a)  For  this  Stat,  ow/e,  363. 
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the  saihe,  under  the  penalty  of  <£  1 00  upon  such 
tmH^mw^  sheriff  or  Stewart  if  he  neglect  so  to  do,  to  he 
*^  recovered  accordinjg;  to  thw  act. 


Section  6.    Ireland^ 

■ 

WITH  respect  to  issuing  writs  upon  a  new 

parliament ; 

■ 

ordw  by  ibe        Upou  dissolution,  and  summoning  a  new  par* 
ciiforiMoiBf   liament,  the  lord  chancellor  of  Ireland  is  au« 

thorized,  by  an  order  of  the  king  in  council,  as 
before  mentioned  {a)^io  issue  writs  for  the  places 
(Ante,  346.)      in  Ireland. 


App.  eeexz.  fi  v  the  act  of  uuiou  with  Ireland  (39  &  40 

Upon  ittiBf*  •'  ' 

voniiif  pmrUap  Geo.  3.  c.  67-)  art.  8,  adopting  the  act  of  the 

mentor  united    •.-  ,.  ,.  ,;  ,  «. 

kingdon,  writ  Ir$sn  parliament,  it  is  enacted,  that  whenever  his 
thefrestwai  majesty,  his  heirs  and  successors,  shall,  by  pro^ 
eieetioaTof  clamation  uudcr  the  great  seal  of  the  united 
^msinirL  ktugdom,  summou  a  new  parliament  of  the 
*''^'  united  kingdom^  the  chancellor,  keeper,  or  com* 

(a)  See  the  form  of  th^  order.  Appendix,  r. 
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missioners  of  the  great  seal  of  Iretand,  shall  g«*-»>^ 
cause  writs  to  be  issued  to  the  counties^  cities, 
the  college  of  the  Hofy  T^iniiy  of  DuhUn^  and 
boroughs  iu  Ireland^  specified  in  that  act,  for  the 
election  of  members  to  serve  in  the  parfiament 
of  the  united  kingdom,  according  to  the  num^* 
bers  therein  before  set  forth. 

And,  by  Che  same  statute,  copies  of  such  4n^  mul 
wnts,  attested  by  the  chancellor,  keeper,  or  lords  to  be  «tt«tod 
conmiissiotiers  of  the  great  seal  of  Ireland^  are  erowBoiiieeor 
to  be  preserved  in  the  crown  office  in  Ireland^ 
and  to  be  evidence  of  such  writs  in  case  the  ori« 
ginal  writs  be  lost. 

The  writs  are  accordingly  made  out  by  the 
clerk  of  the  crown  in  chancery  in  Ireland^  and 
directed  to  the  several  sheriffs  (fi).  . 

With  respect  to  the  issuing  writs  upon 
cancies  during  a  parliament : 

(s)  The  conifty  of  Tippe*  the  cityofDiiftBii,  the  cities  of 

mty  11  ft  county  palfttiney  bat  JLttttfimy,  Limeriok,  and  ITo* 

the  writ  isfues  to  the  sheriff  ierfard,  the  towns  of  Carrick* 

as  m  the  cftM  of  other  couQ-  Jetgvs,  Drogkeda^  and  CM^ 

ties.  toay.  The  city  of  Loniombrfjr 

The  following  placet  are  is  also  a  city  and  coun^, 

minttes  of  themselves,  and  bat  the  sheriffii  fer  the  conn- 

b«Ye  each  two  sherifis,  rix.  tj  are  also  sherifis  for  the 

the  city  and  county  of  Cori,  aty. 


va^ 
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8«Btd^         By  the  wt of  union  with  Ireland  (the  statute 
39  &  40  Geo.  3t  c.  670  ^^^*  ^>  adopting  the  act 


[m  dwrinf  a    of  the  Irish  parliament,  upon  any  vacancy  of  a 


BiiMM  in  ir»-  seat  io  the  house  of  commons  of  the  parliament 
beiwoed  by  of  the  united  kingdom  for  auy  place  in  Ireland^ 
Ice.  oa*eatifi^'  by  death  or  otherwise,  the  chancellor,  keeper^  or 
cmte  tff  t  e  TIP  commissioners  of  the  great  seal,  upon  such  va- 
cancy being  certified  to  them  respectively,  by 
the  proper  warrant,  are  forthwith  to  cause  a  writ 
to  issue  for  the  election  of  a  person  to  fill  ap 
such  vacancy ;  a  copy  pf  the  wp^  being  kep^^Afi 
before  mentioned. 

(See  ofiie,  With  rcspcct  to  the  delivery  of  the  writ,  aqcl 

the  indorsement  to  be  made  thereupon : 

^mt,  344.  It  has  been  already  stated  that  persons 'forciT 

biy  or  fraudulently  t^ing  or  secreting  the  writ 
or  precept,  are  guilty  of  felony,  and  highly 
punishable. 

4pp.eeQesT.  By  the  statute,  57  Geo.  3.  c.  131,  §  3,  in  the 
tioDil  sh^ir  case  of  county  elections,  the  sheriff  is  imme^l- 
wrttlto  iDdone  atcly  aflcr  the  receipt  of  the  writ  to  indorse  on 
'^  the  back  thereof  the  date  of  receiving  the  same, 

The  law  with       There  are  no  other  statutory  provisions  cor- 

feiptct  to  de-  ^   '^ 

Uteryofwriu  rcspondiug  with  thosp  for  England  apd  Scot^ 
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landj  but  the  house  will,  in  the  exercise  of  its       Sect.  6. 
inherent  rights  and  privileges,  exercise  a  gene-  dependmpoa 
ral  jurisdiction  as  to  any  misconduct  regarding  risdkti*  o/^^ 
the  delivery  of  the  writ.  itlTrighte  wd* 

privileges. 

Wat  erf  or  d^  25th  March,   1806.     Notice  be-  steps  taken  bt 
ing  taken  that  no  return  had  been  made  to  the  Jespe^t'^an 
writ,  the  deputy  clerk  of  the  crown  was  ordered  J^Wch*aJ»^^ 
to  attend  27th  March.     Upon  his  informing  the  ^^^^^  *^*^ 
house  that  no  return  had  been  brought  into  his 
office,  a  motion  was  made  that  the  sheriffs,  of  175.1^*     ^ 
the  county  of  that  city  should  attend  the  house 
on  the  14th  April  then  next;  but  this  motion 
was  withdrawn,    and  the  deputy  clerk  of  the 
crown  in  Ireland  was  ordered  to  transmit  to  the 
house  an  account  whether  any  return  to  the 
writ  had  been  returned  into  his  office,  and  on 
what  day  such  return,  if  any,  was  returned  intp 
his  office. 

On  the  2d  April  a  return  and  certificate,  made 
by  the  deputy  clerk  of  the  crown  in  Ireland 
pursuant  to  the  order  of  the  house,  were  pre- 
sented; and  the  house  seems  to  have  been  satis- 
iped  therewith,  as  they  made  no  farther  order. 

^a)  These  are  preserved  with  the  papers  of  the  session. 


(    394    ) 


CHAPTER  UT. 


OF   THB  PRECEFT. 


SECTION  1.     0/ making  out  the  precept 

Section  2.     Of  the  delivery  of  the  precept^  and  of  the 
indorsement  to  be  made  thereupon. 

Section  S.    Scotland. 

Section  4.    Ireland. 


Precept,  K|  iHE  Writ,  of  wiiicli  we  have  just  treated,  is 

^herctorcsenu    X    uniformly  the  origin  of  the  authority  from 

tlie  great  seal  for  the  election  of  members  of 
parliament;  but  the  oflicer  to  whom  the  writ  is 
directed  and  delivered,  is,  with  the  exception 
of  the  case  of  an  elccyon  for  a  county  (other 
than  for  a  county  palatine),  or  for  a  city,  town, 
or  borough,  being  a  county  of  itself,  not  the 
person  who  superintends  the  election  to  be 
f^^poit,        holden  under  such  writ. 

ip.  6.) 


CHAP.  III.]  OF  THE   PRECEf  T.  993 

Therefore,  in  the  cases  of  the  counties  pala-      ®^*'  i 


tine,  and  of  the  cinqu^  ports,  the  whole  exi-  Prfceptadeie« 
gency  of  the  writ  is  delegated  by  such  officer,  exigency  of  tfao 
to  some  other  quarter,  for  the  purpose  of  its 
being  carried  into  effect ;  and  in  other  cases, 
so  much  of  it  as  regards  the  election  of  citizens 
and  burgesses. 


Siich  delescation  takes  place  bV  what  is  termed  Prcc^treqni- 
the  precept;  and  it  will  be  seen  that  this  process  where  the  ew- 
is  exacted  by  the  law,  in  all  such  instances  of  wnt  is  wholly 

-    ,  .  .       ,  ^   -  %    ^'         ^^  partially  de« 

delegation,  save  m  tliose  or  the  counties  pauitine,  legated ; 
(wherein  the  officer  to  whom  the  writ  is  directed  coanties°paia* 

•     •  .      ^  ^1  T  /?   J       tine,  where  the 

IS  m  no  instance  more  than  a  medium  or  de-  writ  may  be 

i  •  \  -  forwarded  by 

livery.)  the  officer  to 

whom  it  is  di« 
rccted,  to  the 
iheriff* 

This  latter  case  does  not  fall  within  the  di- 
rection of  the  statutes  about  to  be  mentioned ; 
and  it  seems  that  the  officer  may  either  forward 
tlie  writ  itself,  or  make  put  a  separate  instru- 
xnent  (a)  to  the  sheriff. 


In  different  counties,  and  at  different  timeSj^ 
prior  to  the  passing  of  the  statute  of  23  Hen.  6. 
c.  14,'  the  practice  with  respect  to  sending  pre- 
cepts under  the  writ,  seems  to  have  \^aried. 

(a)  I  am  informed  that  the  practice  varies  in  the  countici 
palatine  in  this  respect. 


sdtf 


OF   THE   PRECEPT-  [pAHT  II. 


Sect.1.  Originally,  separate  writs  were  sent  to  each 

Heyw.Bor.Ei.  place,  and  when  the  choice  of  citizens  and  bur- 
^^^^ujatit  gesses  came  to  be  included  in  the  same  writ 
fi«^til!?sto^'  which  commanded  the  choice  of  knights,  in 
2f  u"*  ^  ^^"^^  instances  the  sheriff  personally  carried  that 
Iieyw.Bor.Ei*  also  into  effect;  in  others  he  sent  the  writ 
*^**  round  to  each  returning  officer,  or  a  precept 

founded  thereon,  commanding  him  to  proceed 

to  such  election  (a). 

The  use  of  the  precept  was  made  general, 
by  tlie  statute  23  Hen.  6.  c.  14.  (i). 


(a)  Mr.  Serjeant  Heyxcood 
bas  very  ably  traced  the  in- 
troduction and  form  of  the 
precept  from  its  original  in- 
troduction. Sec  his  Borough 
Elections,  cliap.  iv.  (1st  edit) 

(6)  The  Stat.  23  Hen.  G. 
C.  14.  "  Who  bhall  be  kmghis 
^^for  the  parliament.  ^J'/ic 
*'  manner  of  their  election.  The 
"  remedy  uhei^e  one  is  choaen 
"  and  another  returned  " 

**  Item  J  whereas  by  aiUho- 
**  rity  of  a  parliament  holden 
*'  at  Westminster,  the  first 
"  year  of  the  reign  of  king. 
<^*  Henry,  father  to  the  king 
**  that  now  is,  amongst  other 
"  things  it  wab  ordained,  that 
^*  the  citizens  and  burgesses 
•*  of  cities  and  borou;ihs, 
'•  coming  to  the  parliament, 
"  should  be  chosen  men  citi- 
"  zens  and  burgesses  resident, 
^*  abiding,  and  free,   in   the 


^*  same  cities  and  boroughs, 
''  and  none  other,  as  in  the 
"  same  statute  more  fully  is 
"  contained  ;   (2)  which  citi- 
**  zens  and  burgesses,  and  no 
"  other,  have  always  in  cities 
'*  and  boroughs  been  choser^ 
b}   citizens  and   burgesses, 
and  no  other,  and  to  the  sbe- 
riffof  the  counties  returned, 
and  upon  their  returns  re- 
ceived and  accepted  by  the 
parliaments      before      this 
**  holden.        (3)     And     also, 
whereas  by  authority  of  a 
parliament  holden  at  West- 
minuter,  lUe  eighth   year  o( 
the  reign  of  I  he  king  that 
now  is,  it  was  ordained  ia 
**  what  manner  and  form  the 
knights  of  the  shires  coming 
to  parliamcnis,  from  thence- 
forth to  be  holden,  should 
be  chosen,  and  how  the  she- 
"  rift's  of   the  said   counties 
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Tliat  statute  recited  those  of  the  1  Hen,  5. 
c.  1 . ;  and  of  the  8  Hen.  6.  c.  7. ;  and  that 
among  many  irregularities  enumerated  with 
respect  to  elections,  sometimes  the  sheriffs  had 
not  returned  the  writs,  but  embezzled  them ; 
and  moreover,  made  no  precept  to  the  mayor 
^d  bailiff,  or  to  the  bailiffs  or  bailiff,  there  be- 
ing no  mayor,  of  cities  and' boroughs,  for  the 
election  of  citizens  and  burgesses,  to  come  to 


Sect  1. 


Every  sheViff 
to  make  a  pre- 
cept, under  hii 
seal,  to  nuivon, 
&c.  6:c.  orci* 
ties  and  bo^ 
roaglis  withiii 
his  county. 


u 
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thereupon  should  make  their 
''  returns,  as  in  the  same  sta- 
tute more  fully  appeareth  ; 
*'  (4)  by  force  of  which  sta- 
"  tutc  elections  of  knights  to 
*^  come  to  the  parliaments 
^^  sometimes  have  been  duly 
**  made  and  lawfully  return- 
'^  ed,  until  now  of  late,  that 
**  divers  sheriffs  of  the  coun- 
**  ties  of  the  realm  of  Eng- 
"  land,  for  their  singular 
"  avail  and  lucre,  have  not 
**  not  made  due  elections  of 
"  the  knights,  nor  in  conve- 
"  nient  time,  nor  good  men 
**  and  true  returned,  and 
**  sometimes  no  return  of  the 
**  knights,  citizens,  and  bur- 
"  gesses  lawfully  chosen  to 
"  come  to  the  parliaments ; 
"  (5)  but  such  knights,  citi- 
"  zens,  and  burgesses  have 
"  been  returned,  which  were 
"  never  dulychoscii,  and  other 
**  citizens  and  burgesses  than 
"  those  which  by  the  mayors 
"  and  baililfs  were  to  the  said 
"  sheriffs  returned  j    (6)  and 


^*  sometimes  the  sheriffs  have 
"  not  returned  the  writs  which 
*^  they  had  to  make  election 
"  of  knights  to  come  to  the 
**  parliaments,  but  the  said 
*^  writs  have  imbesiled,  and 
"*"  moreover  made  no  precept 
"  to  the  mayor  and  bailiff,  ot 
''  to  the  bailiffs  or  bailiff  where 
''  no  mayor  is,  of  cities  and 
"  boroughs,  for  the  election 
'^  of  citizens  and  burgesses  to 
'*  come  to  the  parliament  by 
"  the  colour  of  these  words 
*'  contained  in  the  same  writs, 
''  Quod  in  pUno  comitatu  tuo 
'*  eligi  facias  pro  comitatu  tuo 
**  duos  militcs,  et  pro  qualihet 
^*  civitate  in  comitatu  tuo  duos 
"  civesj  et  pro  quoUbet  burgo 
"  in  comitatu  tuo  duos  bur-' 
**  genses;  (7)  and  also  be- 
*'  cause  sufficient  penalty  and 
"  convenient  remedy  fur  the 
**  party  in  such  case  grieved 
"  is  not  ordained  in  tlic  said 
"  statutes  against  the  sheritls, 
"  mayors,  and  bailiffs,  which 
'*  do  couti  ary  to  the  form  of  the 
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the  parliament,  by  the  colour  of  the  words, 
Quod  in  pteno  comitatu  tuo  eligi  facias,  pro 
comitatu  tuo  duos  tnilites,  et  pro  qualibet  civi- 
tate  in  comitatu  tuo  duos  civesy  et  pro  qualibet 
burgo  in  comitatu  tuo  duos  burgenses ;  and 
because  sufficient  penalty,  and  convenient  re- 
medy for  the  party  in  such  case  grieved,  was 
not  ordained  in  the  said  statutes,  against  the 


"  said  statuU?s :"  "  (8)  the  king 
**  considering  the  premises, 
"  hath  ordained  by  authority 
**  aforesaid,  That  the  said  sta- 
**  tutes  shall  be  duly  kept  in 
^  all  points;  (9)  and  moreover 
**  that  every  sheriflf,  after  the 
**  delivery  of  any  such  writ  to 
''  him  made,  shall  make  and 
**  deliver  without  fraud,  asuf- 
**  iicient  precept  under  his 
**  seal  to  every  mayor  and 
**  bailiff,  or  to  bailiffs  or 
"  bailiff  where  no  mayor  is, 
**  of  the  cities  and  boroughs 
"  within  his  county,  reciting 
"  the  said  writ,  commanding 
*'  them  by  the  same  precept, 
**  if  it  be  a  city,  iq  choose  by 
**  citizens  of  the  same  city, 
"  citizens,  and  in  the  same 
**  manner  and  form  if  it  be  a 
"  borough,  by  the  burgesses 
"  of  the  same,  to  come  to  the 
"  parliament.  (10)  And  that 
"  the  same  mayor  and  bailiffs, 
**  or  bailiffs  or  bailiff  where 
'*  no  mayor  is,  shall  return 
•*  lawfully  the  precept  to  the 
**  same  sheriffs,. by  indentures 
'^  betwixt   the  »ame  sheriffs 


''and  them  to  be  made  of  the 
*'  said  elections,  and  of  the 
'^  names  of  the  said  citizens 
"  and  burgesses  by  them  so 
**  chosen,  and  thereupon  every 
*'^  sheriff  shall  make  a  good 
**  and  rightful  return,  of  every 
"  such  writ  and  of  every  re- 
**  turn  by  the  mayors  and 
^'  bailiffs,  or  bailiffs  or  bailiff 
"  where  rfo  mayor  is,  to  him 
"  made.  (11)  An'd  that  every 
sheriff  at  every  time  that  he 
doth  contrary  to  this  sta- 
tute, or  any  other  statutes 
for  the  election  of  knights, 
citizens  and  burgesses  to 
come  to  the  parliament, 
"  before  this  time  made,  shall 
"  incur  the  pain  contained  in 
**  the  said  statute  made  the 
"  said  8th  year,  and  moreover 
"  shall  forfeit  and  pay  to  every 
"  person  hereafter  chosen 
"  knight,  citizen,  or  burgess 
*'  in  his  county,  to  come  to 
"  anyparllament  and  not  duly 
"  returned,  or  to  any  other 
"  person,  xvl.ich,  in  default  of 
"  such  knight,  citizen,  or  bur- 
'<  gcss  will  Eue,  an  hundred 
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sheriffs,  mayors,  and  bailiffs,  the  king  then  or- 
dained thereby,  that  the  recited  statutes  should 
be  kept  in  all  points,  and  that  every  sheriff 
should,  after  the  delivery  of  any  such  writ  to 
him,  make  and  deliver,  without  fraud,  a  suffi- 
cient precept,  under  his  seal,  to  every  mayor 
and  bailiff,   or  to  bailiffs  or  bailiff,  where  no 
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"  pounds,  whereof  every 
*'  knight,  citizen,  and  burgess 
***so  grieved,  severally,  or  any 
*'  other  person  which  in  their 
**  default  will  sue,  shall  have 
*'  his  action  of  debt  against 
*'  the  said  sheriff,  or  his  exe- 
'*  cutors  or  administrators,  to 
*^  demand  and  have  the  said 
^^  hundred  pounds,  with  his 
"  costs  spent  in  that  case. 
"  (12)  And  that  in  such  action 
**  taken  by  virtue  of  this  sta- 
"  tutc  the  defendant  shall  not 
"  wage  his  law  of  the  demand 
'*  aforesaid  in  any  wise,  (13) 
"  and  that  no  defendant  in 
"'such  action  shall  have  any 
"  essoin.  (14-)  And  in  the 
*'  same  manner  at  every  time 
"  that  any  mayor  and  bailiffs, 
"  or  bailiffs  or  bailiff  where  no 
"  mayor  is,  shall  return  other 
**  than  those  which  be  chosen 
"  by  the  citizens  and  burgesses 
"  of  the  cities  or  boroughs 
"  where  such  elections  be  or 
"  shall  be  made,  shall  incur 
"  and  forfeit  to  the  king  forty 
'*  pounds,  and  moreover  shall 
"  forfeit  and  pay  to  every  per- 
"  son  hereafter  chosen  citizen 


« 


it 


"  and  burgess  to  come  to  the 
"  parliament,  and  not  return- 
"  ed  by  the  same  mayor 
"  and  bailiff,  or  bailiffs  or 
**  bailiff  where  no  mayor  is,  or 
"  to  any  other  person  which^ 
''  in  default  of  such  citizen 
"  or  burgess  so  chosen,  will 
"  sue,  forty  pounds,  whereof 
"  every  of  the  citizens  and 
"  burgesses  so  grieved,  seve- 
rally, or  any  other  person, 
*'  which  in  their  default  will 
sue,  shall  have  his  action 
of  debt  against  every  of  the 
said  ma^or  and  bailiffs,  or 
"  bailiffs  or  bailiff  where  no 
"  mayor  is,  against  their  exc* 
"  cutors  or  administrators,  to 
**  demand  and  have  of*  every 
"  the  said  mayor  and  bailiffs, 
"  or  bailiffs  or  bailiff  where 
'^  no  mayor  i§,  forty  pounds, 
"  with  his  ^  costs  Jn  this  case 
**  expended ;  (15)  and  that  in 
''  such  action  of  debt,  ttfkcn 
"  by  force  of  this  statute,  no 
"  defendant  in  any  wise  shall 
"  wage  his  law  of  the  said 
"  demand,  nor  have  any  cs- 
«  soin." 

§  2.  '^  And  that  every  she- 
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inayor  is,  of  the  cities  and  boroughs  within  his 
county,  reciting  the  said  writ,  commanding 
them  by  the  satne  precept,  if  it  be  a  city,  to 
choose,  by  citizens  of  the  same  city,  citizens; 
and  in  the  same  manper  and  form,  if  it  be  a 
borough,  by  the  burgesses  of  the  same,  burgesses 
to  the  parliament. 


i( 
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"  riff  that  makcth  no  due 
"  election  of  knights  to  come 
**  to  the  parliament,  in  conve- 
^'  nient  time,  that  is  to  say, 
*•  every  sheriff  in  his  full 
**  county,  betwixt  the  hour  of 
**  eight  and  the  hour  of  eleven 
**  before  noon,  without  collu- 
*'  sion  in  this  behalf;  (2)  and 
•*  that  evcrysheriffthat  makcth 
not  good  and  true  return  of 
such  elections  of  knights  to 
**  come  to  the  parliament  in 
*'  time  to  come,  as  to  them 
*'  portaineth,  in  manner  and 
•*  form  aforesaid,  shall  forfeit 
**  to  the  king  an  hundred 
*^  pounds,  and  also  shall  in- 
**  cur  thd  pain  of  an  hundred 
*'  pounds  to  be  paid  to  him 
**  that  will  sue  against  him, 
**  his  executors  or  administra- 
"  tors,  for  this  cause,  by  way 
**  of  action  of  debt,  with  his 
**  costs  in  this  behalf  expend- 
*l  ed,  without  waging  of  law 
•'  of  his  demand,  or  having 
*'  essoin  as  afore  is  said/' 

§  3.  "  Provided  always, 
"  '1  hat  every  knight,  citizen, 
"  and  burgess,  to  come  to 
*'  any  parUamcnt;    hereafter 


^'  to  be  holden  in  due  form, 
**  chosen  and  not  returned  as 
*^  afore  is  said,  shall  begin  his 
'^  action  of  debt  aforesaid, 
**  within  three  months  after 
^'  the  same  parliament  com- 
"  menced,  to  proceed  in  the 
^^  same  suit  effectually  with- 
"  out  fraud ;  (2)  aixd  if  he  so 
*^  do  not,  another  that  will 
*'  sue  shall  have  the  said  ac- 
'^  tion  of  debt  (as  it  is  before 
**  said)  and  shall  recover  the 
*^  same  sum,  with  his  costs 
"  spent  in  this  behalf,  in 
**  manner  and  form  aforesaid, 
"  so  that  no  defendant  in  such 
"  action  shall  wage  his  law, 
"  nor  be  essoined  in  any  wise 
"  as  afore  is  said  ;  (3)  and  if 
"  any  knight,  citizen,  or  bur- 
"  gcss,  hereafter  returned  by 
**  the  sheriff  to  come  to  the 
'*  parliament  in  the  manner 
**  aforesaid,  after  such  return, 
"  be  by  any  person  put  out, 
*'  and  another  put  in  his  place, 
**  that  such  person  so  put  in 
**  the  place  of  him  which  is 
*'  out,  if  he  take  upon  him  to 
**  be  knight,  citizen,  or  bur- 
'^  gcss^  at  any  parliament  ia 
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The  precept  is,  since  the  above  statute  of  ^3 
Hen.  ().  c.  14.  deemed  an  essential  process.  It 
is  laid  down  in  the  fifth  resolution,  io  the  case 
of  fVinchelsea  (upon  the  question  of  certain 
votes  giveii  before  the  precept  had  been  read), 
that  "  without  a  lawful  precept  the  electors 
cannot  proceed  t  :>  an  election,  and  whatsoever 
any  elector  speak,  or  say,  touching  the  giving 
of  his  voice,  is  not  of  force,  unless  it  be  ex- 
pressed judicially,  in  a  lawful  assembly  for  that 
purpose." 


Sect.  1. 

Precept  a  ne« 
ces^ary  pro- 
ceis. 

Glanv.  IS.  S(K 


Proceedings  4t 
election  for  b6* 
roughs,  Uc.  be* 
fore  reading 
the  precept, 
void. 


And  lord   Coke,  speaking  of  elections  for  4  inst.  ^ 


«« 


*  time  to  come,  shall  forfeit 
••  tp  the  king  an  hlindred 
*^  pounds,  and  an  hundred 
**  pounds  to  the  kniglit,  citi- 
**  zen,  or  burgess,  so  returned 

by    the  sheriff,    and   after 

as  afore  is  said  put  out; 
•*  (4)  and  that  the  knight,  ci- 
**  tizcn*  or  burgess,  which  is 
*'  so  put  out,  shall  have  an 
•*  action  of  debt  of  the  same 
"  hundred  pounds,  against 
"  such  person  put  in  his  place, 
**  his  executors  or  admini:5tra- 
**  tors ;  (5)  provided  always, 
*'  that  he  shall  begin  his  suit 
"  within  three  months  after 

the  parliament  commenced ; 

(6)  and  if  be  do  not,  then 
••  he  that  will  sue  shall  have 
**  an  action  of  debt  of  the  same 
**  hundred  pounds  against 
•*  hjm,  which  is  put  in  place  of 
*^  him  that  is  so  put  out  after 
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such  return,  his  executoirs) 
or  administrators,  and  that 
no  defendant  in  such  action, 
shall  wage  his  law  nor  be 
essoined  ;  (7)  and  that  such 
process  shall  he  in  the  ac<^ 
tions  aforesaid,  as  in  a  writ 
of  trespass  done  against  the 
peace  at  the  common  law  : 
(S)  so  that  the  knights  of 
the  shires  fur  the  parliament, 
hereafter  to  be  chosen;  shall 
be  notable  knights  of  the 
same  counties  for  which 
ihey  shall  be  chosen ;  or 
otherwise  such  notable  es- 
quires, gentlemen  of  the 
same  counties,  as  shall  be 
able  to  be  knights  ;  (9)  and 
no  man  to  be  such  knight 
which  standeth  in  the  de- 
gree of  a  yeoman  and  un« 
der.'' 
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^^^^  cities  or  boroughs,  says, "  any  election,  or  voices 
given  before  the  precept  be  read  and  published, 
are  void,  and  of  no  force/* 

t&nf^'re-      ^^oblj/,  l6th  July,  1660;     The  sheriff  did 
cept  is  made,    not  scnd  anv  precept  for  the  election :  and  this 

flection  it  ,  ,      •  /.   t  , 

iemswoiii4be  appears  to  have  been  one  of  the  grounds  where- 
upon the  election  was  holden  void. 

^J<mni.444i       Weobly,  23d  February,  1677.  The  committee 

reported  that  sir  Thomas  Williams  was  duly 
^  elected.  A  debate  arising  in  the  house,  whe* 
ther  the  sheriff  had  duly  issued  forth  his  pre- 
cept pursuant  to  the  writ  for  making  the  said 
election ;  a  motion  being  made,  that  the  matter 
should  be  recommitted,  and  the  question  being 
put,  it  passed  in  the  negative  {a). 

Since  which  cases  the  making  out  tlie  precept 
is  further  enforced.  The  above  statute  of  23 
Hen.  6.  only  speaks  of  sheriffs ;  but  the  statute 
7  &  8  Will.  3.  c.  25,  requires  precepts  to  be 
made  out  by  the  officer  having  the  execution  of 
the  writ,  without  confining  it  to  any  particular 
description  of  persons, 

(iiitff,d4r,     •     That  statute,  by  §  1,  after  directing  that  both 

in  the  case  of  summoning  a  new  parliament,  and 
in  that  of  any  vacancy  during  a  parliament,  the 

(a)  It  seems  as  if  some  precept  had  been  sent,  «nd  as  if  the 
questioa  was  as  to  its  reguiarit/. 
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writs  should  be  delivered  to  the  {>roper  ofiiQer,      ^^  h 
^nd  by  him  indorsed  ip[  manner  before  stated,  Officer  reoeiy 
further  requires  every  such  officer  forthwith,  make  oat  pre- 
upon  the  receipt  of  such  writ,  to  make  out  tJ^e  w&i.  ^' 
precept  or  precepts  to  each  borough,  town  cor- 
porate, port,  or  place,  within  his  jurisdictiop^ 
where  any    member   or   members   are    to   be 
elected,  to  serve  in  any  new  parliament,  or  to 
supply  any  vacancy  during  a  ppxliament  (a). 

The  precept  should,^  in  conformity  to    thd  Prewpt^fct 

,1  1  m  madeontiii 

above  statutes,  be  made  to  the  proper  officer,  the  prope?  <»a 
according  to  the  situation  in  respect  of  which  to  the  sitaa- 

•  •  /•  1  11  tion  whereby 

the  ^^ecutiQu  ot  ^uch  precept  devolves  upon  he  becomes  »o 
bim.     Tlie  consideration  of  wl^o  such  proper 
officer  may  be,  belongs  to  a  subsequent  chap*  (s««iw»'i^p 
ter. 

The  house  will  take  notice  of  any  irregula- 
ris in  this  particular,  ^  ^^here  a  precept  is 
directed  to  more  or  to  flower  persons  than  \X 
fHxght  to  be. 

Zudhm,  12th  November,  ISffT*    The  precept  D'£wef,55tf. 


^)  There  i»  a  penalty  of  wb«ther  any  person  can  8i 

{£5Q0f  given  by  §  6.  of  the  taid  to  be  a  party  gnevedf 

above  statute,  forevery  wilf'ul  with  respect  to  offences  tquoli« 

efience  contrary  to  the  act;  ing  the  precept  within   tSu^ 

))Ut  this  penalty  is  given  to  the  .meaning  of  the  acti^  so  §§  ^^ 

party    gtieved ;    and   f^wtre^  recover  the  penalties. 
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*««*•  *•  was  directed  to  the  bailiff,  instead  of  the  bailifis, 
which  the  committee  reported  to  have  occa- 
sioned differences  in  the  returns.  Some  of  the 
members  of  the  house  thought  that  the  town, 
others  that  the  sheriff,  ought  to  be  amerced. 
The  case  was  referred  back  to  the  committee. 

pjjr'fdi.         ^^  *^^  ^^^  of  Bletchi?igli/y  1^23,  the  pre- 
reeled  to  too    cept  was  directed  to  the  bailiff  and  bursresses, 

many,  the  sa-         *  . 

perflaou»part   whcrcas  (as  it  was  then  considered)  it  should 

may  be  reject-  ^  ' 

ed at forpias-    have  been  to  the  burgesses  only;  whereupon 
SuiT.38.       the  committee  reported,  and  the  house  agreed, 

that  the  word  bailiff*  was  surplusage,  and  the 
direction  to  the  burgesses,  who  only  had  to  do 
in  the  election,  was  suf!icient  in  substance,  and 
ought  to  be  interpreted  and  applied  only  to 
signify  such  kind  of  burgesses  as  had  voices  in 
the  election. 

4  Burr.  $270.       The  above  proposition  is  further  supported 

by  the  case  of  Dickson  v.  Fisher,  K.  B. 
which  was  an  action  for  bribery,  in  respect  of 
an  election  where  a  precept  had  been  directed 
"  to  the  mayor  and  commonalt}^  of  Colchester^'* 
the  words,  "and  commonalty,"  being  impro- 
perly introduced;  but  being  struck  through 
with  a  pen,  lord  Mansjield  says,  "  These  pre- 
cepts ought  to  be  directed  to  the  returning  of- 
ficer." He  afterwards  adds,  '^  These  words  were 
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put  in  by  mistake ;  they  are  therefore  struck      ^!^J^ 
out.     They  would  be  surplusage  if  they  stood 
there.     It  is  the  same  as  if  they  had  never  been 
in.    The  precept  ought  to  be  directed  to  the 
returning  officer  i  and  the  practice  is  so  ((/)." 

It  will  be  presumed,  that  the  direction  is  pro-  P«ceptwinbi 
per,  if  nothmg  appear  to  the  contrary,  accord-  property  di- 
ing  to  the  resolution  in   the   case  of  Ponte-  the  contraiy 
jract  {b\  where  it  is  said,  "  It  is  presumed  that  oiaoT*  i38. 
the  warrant  directed  by  the  sheriff  was  well  di- 
rcctedj  nothing  appearing  to  the  contrary." 


{a)  In  the  above  case  lord         Soon .  after  the  passing  of 

Jrlansfield    refused    to    admit  the  stat.  25  Car.  2.  c.  9-   tin- 

parol  evidence,  which  was  of-  der  which  memberft  are  chosen 

fered  for  the  purpose  of  shew-  and  returned  for  the  city  of 

ing  that  the  words  in  question  Dur/tamy  it  became  a  question 

were  not  oblkerated,  when  the  how  the  precept  was  to  issuo 

precept  was  dcliverf  d  to  the  for  such  election,  it  being  ob- 

mayor,  nor  when  it  was  re-  served  that  the  shorifl  himself 

turned  by  him.  only  acted  under  a  precept 

{b)  In  the  Minchead  case,  from  the  bishop.  After  dis- 
23d  May,  1717,  (18  Journ.  cussion,  a  writ  was  ordered 
565.)  the  sheriff  sent  two  pre-  "  for  choosing  two  citi2ens  to 
cepts,  the  second  being  sent  serve  in  'parliament  for  the 
from  an  apprehension  of  some  city  of  Durham^  according  to 
mistake  in  the  first.  Both  the  act  of  parliament,"  leav- 
were  datc^d  the  same  day.  Al-  ing  the  doubt  for  further  con- 
though  thecircumstance  seems*  sideration;  but  the  vsubject 
to  have  been  productive  of  does  not  appear  to  have  been 
some  confusion,  the  house  did  resumed.  13th  April  and  l^th 
not  take  any  formal  notice  of  May, l675,and '25th  February, 
it.  1677.     9  Journ.   3l6\  337. 

For  the  form  of  the  pre-  445. 
%t^iy%Qe  Appendix yxi. 
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TWECii^.  [fJLKt  in 


Sect.  9. 


SB0TION  S.    Of  the  delivety  of  the  precept,  and  of  the 

indorsement  thereupon. 


Ofltoerr^edY* 
ing  writ,  and 
nakiDg  oat 
precepts,  to 
deliver  them 
within  three 
days  af^tfr  the 
receipt  of  writ, 
by  himself  or 
by  agent,  tii 
the  respective 
officers  having 
the  execution 
thereof. 

iAntCf  348.) 


\.  WITH  respect  to  the  delivfjry  6f  the  pre- 
cfept: 

The  precept  being  thus  mad^i  in  conformity 
to  the  statutes  of  23  Hen.  6,  c.  14,  and  7  &  d 
Will.  3.  c.  25.  §  I,  the  officer  having  the  execu^i 
tion  of  the  writ  is,  within  three  days  after  re* 
ceipt  of  the  same,  by  himself,  or  proper  agent^ 
to  deliver,  or  cause  to  be  delivered,  such  pre* 
cept  or  precepts,  to  the  proper  officer  of  every 
borough,  town  corporate,  port,  or  place,  within 
his  jurisdiction,  to  whom  the  execution  of  such 
precept  belongs  or  appertains,  and  to  no  other 
person  whatsoever. 


Miscondoct         ^^y  misconduct  with  respect  to  tlie  delivery 

with  respect  to  •'  ^  ^        ^  ^      ^        r 

deiiverj^ofpre-  of  the  precept,  is  cqually  within  the  jurisdic^ 
inquired  intb    tion  of  the  housc,  as  with  rcspcct  to  the  deli* 

by  the  house.  ,  '' 

(See  on/tf,  chap.  VCrV  of  the  Writ 
«,  sect '4.)  "^ 

58Joum.704,      Mineficad,  8th,  flth,  and  23d  January,  1721, 

Under  sherm'   wherc  the  prcccpt  was  delivered  to  other  per- 

d  the  precept  sons  than  the  constables,  the  house  having  be^* 
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fore  ( 1 3th  June,  1717),  resolved,   that  the  con^       Sert.f. 


stables  were  the  proper  officers,   the  late  high  tp  other  peiw 
gheriiF,  the  rmder  sheriff,  and  others,  were  or-  proper  offi^ 
dered  to  attend  the  house.      Mr.  Stroudj  the  committed  to 
high  sheriff,  was  unable  to  attend,  on  account  ^^    ^' 
of  infirmity;    but  the  house,  after  examining 
into  the  matter,  and  after  referring  to  the  7  & 

8  Will.  3.  c.  25,   resolved,  "  That Day, 

late  under  sheriff  of  the  county  of  Somerset^ 
having  delivered  the  sheriff's  precept,  for  electa 
ing  a  burgess  to  serve  in  parliament  for  the  bo- 
rough of  Minehead,  to  John  Vicnry^  and  Jo^ 
seph  Sherrify  tivo  of  the  burgesses  of  the  said 
bbrough,  but  not  constables  thereof,  \%  guilty  df 
a  breach  of  trust,  and  contempt  of  the  authority 
of  this  house."  ' 

And  he  was  committed  to  the  custody  of  the 
Serjeant  at  arms. 

With  repect  to  the  cinque  ports,  the  statute  in  the  chimie 
10 &  ]  1  Will.  3.  c.  7.  §  2. («),  which  recites  theSiowidiwwi 


(fl)  The  Stat.  10  &  1 1  W.  3.         §  2.  *♦  Ahd  t^hercas  by  an  * 

c.  7.  "  An  act  for  preventing  *'  act  made  in  the  scvcutli  and 

"  irregular  proceedings  of  she-  **  eighth  yours  of  the  rcign  of 

^^  riffsy  and  other  officers,  in  "his    present    majesty,     in- 

"  making  the  returns  of  mem"  **  tituled,  Jn  act  J  or  the  fut" 

"  hers  chosen  to  serve  in  par-  **  ther  regulating  elections  of 

*♦  liament/'  "  members  to  seite  in  parlith 

■    ■    ■  **  mcntj  and  for  the  preveniing 
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Sect  f.  above  provision  of  the  statute  7  &  8  Will.  3^ 
I'eceipt  of  writ  c.  25.  §1,  and  that  by  experience  such  timo 
preceptl*^  *  had  been  found  too  short  for  the  performance 
of  the  same  in  the  cinque  ports,  enacts,  that 
the  proper  officer  there  shall  be  allowed  six 
days  from  the  receipt  of  the  writ,  for  the  deli'* 
very  of  the  precept, 

2.  With  respect  to  the  indorsejnent  to   be 
ma^de  upOB^  the  precept ; 


Officer  bsThis 
tiie  execntion 
of  the  precept 
to  indorse  toe 
day  of  his  re- 
ceiving it, 
in  the  pre- 
lence  or  the 
party  from 
whom  he  re« 
reives  it. 


The  statute  7  &  8  Will.  3.  c.  25,  having  di- 
rected the  making  and  delivery  of  the  precept,^ 
tQ  the  officer  to  whom  the  execution  belongs^ 
requires  every  such  officer,  to  indorse  upon  the 
back  of  such  precept,  the  day  of  bis  receipt 


•»■ . 


"  irregular  proceedings  ofsHe- 
'*  riff<s,  and  other  officers^  in 
"  the  electing  and  returning 
**  such  members y  it  is  pro- 
**  vide4  and  enacted,  I'hat 
"  the  officer,  on  the  receipt 
"  of  auy  such  writ,  shall, 
"^within  three  days  after  such 
"  his  receipt,  by  himself  or 
"  proper  agent,  deliver,  or 
**  cause  to  W  delivered,  a.pre- 
"  cept  or  precepts  to  the  pro- 
**  per  ollicer  of  every  borpugh, . 
**  town  corporate^  port,  or 
**  pla^e,  within  his  jurisdic-* 
^*  iioa,  to  whom  .Ino"  exe- 
**  cutioi>  of  such  precept  doilx 
H  b^loug  or  appertain,  wbicl\ 


"  by  experience  hath  beea 
"  found  too  short  a  time  for 
**  the  performance  of  the  same 
"  in  the  cinque  ports;"  "  be 
**  it  therefore  enacted,  by  the 
"  authority  aforesaid,  1  hat» 
"  from  henceforth,  the  proper 
"  officer  of  the  cinque' port:* 
'^  shall  be  allowed  six  days 
"  from  the  receipt  of  such 
*^  writ  for  the  delivery  of  the 
"  precept,  according  \o  ^ihe 
"  purport  of  the  said  act,  any' 
"  thing  in  the  said  act,  or  any, 
"  other  law,  statute,  or  usage^. 
"  to  the  contrary  in  any  wiso. 
"  notwithstanding.'* 
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thereof  (tf),  in  the  presence  of  the  party  from      ^^^^l^ 
'vvjiom  be  rec^iv^d  such  precept,  (4**^  s^ 


Upon  the  new  modelling  the  boroughs  of 
^^ew  Shorcham^  Cricklade^  and  Aylesbury^  this 
requisition  was  repeated^ in  the  respective  sta^ 
tutes  regarding  the  elections  at  those  places; 

viz. 


By  the  statute  1 1  Geo.  3.  c.  55.  %  5,  with  re-  iv?-  ^\ 
$pect  to  New  Shoreham.  the  constable*  or  other  officer  there  ^^ 

*  .  do  the  like* 

proper  officer  to  whom  any  writ  (^),  or  precept, 
shall  be  directed,  for  making  any  election  for 
that  borough,  is,  upon  receiving  sucli  writ  or 
precept,  to  indorse  upon  the  back  thereof,  the 
day  of  his  receipt  thereof,  in  the  presence  of  thq 
party  from  whom  he  received  such  precept. 


{a)   In  an  action  for  the  have  been  returned  and  file^ 

recovery     of     penalties     for  in    chancery,    and    therefore 

l>nbery  at  an  election,  it  need  that  a  copy  of  the  precept  oi^ 

Bot  be  proved  that  the  precept  record  would  have  been  the 

was  thus  indorsed,  in  order  to  proper    evidence.      But    the 

support  the  allegation  of  the  court  held  the  evidence  offer- 

isbuing  of  the  precept,    and  ed,  sullicient.   Mead  v.  Robin^ 

the  holding  the  election  under  son^  Willes's  Rep.  422. 
it.     Gray  y.  Smithies,  4  Bur.         (6)  Although   the    statute 

2273.  makes  use  of  the  term  writ 

In  a  similar  action,  ifi  or-  or  precept,   from  the    lattei^ 

der  to  support  an  allegation  part  of  the  above  sentence, 

that   a   precept   issued,    &c.  where  the  terra  writ  *is  omit-' 

(he  sbcrit!  produced   the  ori-  ted,  it  evidently  applies  oolr 

cinal  precept ;  it  was  objected  to  the  precept. 
|bat   ;he    original   ought  tQ  • 
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^^^         With  respect  to  the  borough  of  Cricklaici 

cridOmie,  there  is  a  similar  requisition,  by  the  statute  22 

•flScer  theie  to  ^         ^  ^  ^  •^ 

do  the  like.  Ueo.  3,  C,  3L  §  5. 
if  jii|i.  buudii. 

AMmnf,  And  also  with  respect  to  the  borough  of 

do  the  uke.  Jylesbury.  by  the  statute  44  Geo.  3.  c.  60,  §  4, 


I^ECTiON  3,    Scotland. 


iSt-y^Edm-      "^^^  ^^^  ^  ^°^'  ^'  ^'  ^  ^'  ^^^^  directuig  the 
htin^tkhre,  on    issuinff  the  writs   to  the  several  sheriffs  and 

teceptofwnt,  »  .  ^i  ,       vq,       ..   ^u         i  •  c 

todkectpre-    stcwarts,   requires  the  shcnii   or  the   shire  of 

cepttothelord 

proYMtof       Edinburgh,  on  the  receipt  of  the  writ  directed 

TTrfintirrrfc  for  o     '  i 

theeectionof  to  him,  forthwith  to  direct  his  precept  to  the 
•poixesf.        j^^^  provost  of  the  city  of  Edinburgh,  to  cause 

a  burgess  to  be  elected  for  that  city. 
Sheriffior  And  as  to  the  other  royal  boroughs,  which 

•tewaiHyOnro-    ...  ^  , 

ceipt  oiwritsy   are  divided  into  fourteen  classes,  or  districts, 

to  aired  pre-        ^        ^       •m  •       i      t  t 

eeputoroyai    the  sheriiTs,  or  Stewarts,  are  required,   by  tlie 

elect  deb-       Same  clause>  on  receipt  of  their  several  writs, 

'   ^        forthwith  to  direct  their   several   precepts*  to 

every  royal   borough  within    their  respective 
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tliires  or  stewartrii^Si  rtcitiTig  therein  the  C6n«-  ^^4/ 
Cents  of  the  writ,  and  the  date  thereof,  and 
commanding  them  forthwith,  to  elect  each  of 
them  a  commissioner,  as  they  used  formerly  t<i 
elect  commissioners  to  the  parliament  of  Scot-^ 
hndf  and  to  order  such  commissioners  to  meet 
at  the  presiding  borough  of  the  district  (naming 
it),  upon  the  thirtieth  day  after  the  date  of  the 
teste  of  the  writ.(unless  it  be  on  Sunday,  and 
then  on  the  next  day),  and  then  to  choose  their 
burgess  for  parliament, 

By  the  stat.  7  Geo.  2.  c.  16.  §  5,  the  preceptd  App.et^^ 
are  to  be  issued  within  four  days ;  and  the  re- 
quisition of  the  law  herein  is  again  more  mi- 
iutely  pointed  out  by  the  stat  iB  Geo.  2.  c.  11.  App,<ixs!it. 
I  40,  whereby  the  sheriff',  or  stewart,  having  re-  sheriff  or 
ccived  and  indorsed  the  writ,  is,  in  every  case,  ceiptofwrit, 

/.      1       .  1  1  -  n    ^  1  forthwith, ' 

forthwith  upon  the  receipt  or  the  same,  at  least  within  four 
within  the  space  of  four  days  from  tlie  receipt  oatpreceput^ 
thereof,  to  make  out  a  precept  to  each  borough  eieSiwi  ©/' 

• . -I  ••i»»-i*.»  A.        la-  ••  commiMioneii 

Within  his  jurisdiction,  to  elect  a  commissioner  forchoosing 
for  choosing  a  burgess  to  serve  in  parliament  (a),  **"''*^****' 
and  to  cause  the  same  to  be  delivered  to  the 
diicf  magistrate  of  such  borough,  resiant  in  the  .     \ 

borough  for  the  time  beings 


(a)  For  the  form  of  a  precept,  lee  jpfcndix,  cxcr. 
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**^**^  And  by  the  same  clause,  in  case  such  sherifl^ 


^Penalty  on      OT  stcwart,  shall  ncglcct  to  make  out  his  pre- 
«rt  for  neglect  pep  t,  aud  to  deliver  the  same  to  the  chief  ms^- 
"*"'  atrate,   within   the  time,   and   in   tlie   manner 

above  directed,  he  is  to  forfeit,  for  every  such, 
offence,  jClOO,  to  any  magistrate  of  the  bo- 
rough to  which  the  precept  is  not  "  timeously" 
delivered,  who  shall  sue  for  tlie  same  according 
\Q  the  directions  of  the  act, 


Chief magia-  By  §41  of  the  same  statute,  the  chief  magi- 

trmte,  on  re-  /•ii 

ceiptofpre-  stratc  ot  the  borough  to  whom  the  precept  is 

don«  the  dftj  to  be  SO  delivered,  is,  upon  the  receipt  thereof, 

feceiYedit.  to  mdor$e  the  day  he  received  it,  under  a  pe-> 

Penalty  for  ^^^^7  (^y  §  42.)  in  case  of  neglect,  of  ^  100,  to 

pegiecttiierc*  ^jy  magistrate  or  counseilof  of  the  borougl^ 

that  will  sue, 


•I— 


Section  4»    Ireland. 


jwp.cmxix.  BY  the  Irish  stat.  35  Geo.  3.  c.  29.  §  3,  the 
four  diyrinilT^^^^^ff  ^^  cvcry  couuty  is,  within  four  days  af- 
"^ii^ue^^l'^'  ter  he  shall  receive  the  writ  for  the  election  of 
^f^  anjr  meml)ers  to  serve  in  parliajnent,  for  any 
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place  or  places  within  his  county,  to  issue  his       Sect.  4. 
precept  or  precepts. 


And  by  the  same  clause,   he  is  to  cause  the  Precept  to  be 
same  to  be  delivered  to  such  acting  magistrate  thema^tite 
'  or  magistrates,  officer  or  officers,  of  such  place  or^J^^r^* 
or  places,  as  made  the  last  return  of  members  to  ^^"^^SSt 
serve  in  parliament  for  the  same,  whether  he  be  '«tn™» 
mayor,  sovereign,  port-reeve,  provost,  burgo- 
master, bailiff^  or  seneschall,  and  to  no  other 
person. 


• 
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CHAPTER  IV. 


OF  TBB  BLECTION  OF  DELEGATES  FOR  BOBpUOHi 

IN  SCOTLAM O. 


SifCTiol?  t.    Of  the  purpose  of  the  election  ofdelq^qiet^ 
and  of  the  notice  thereof. 

« 

Section  2.    Of  tlie  proceedings  at  elections  qfd^kgiafeSf 
and  herein  of  the  oaths  to  be  taken  thereat^ 


T 


IHE  election  of  delegates,  or  commissioners, 
to  choose  burgesses  for  the  boroughs  in 
{Afdt^  410,       Scotland,  has  been  alluded  to,  when  treating  of 

the  making  out  and  delivery  of  the  precept,  and 
will,  from  time  to  time,  be  again  referred  to,  in 
the  course  of  this  work ;  it  becomes,  therefore, 
requisite  to  give  a  short  explanation  of  the 
/  purpose  of  such  elections,  and  of  the  manner  of 

carrying  them  on. 

Upon  the  union  of  England  with  Scotland^ 
the  latter  ceasing  to  have  a  parliament  of  its 
own,  and  it  being  settled  by  the  act  of  the  par-^ 
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iament  of  Scotland^  of  1707,  adopted  by  the       Secti. 

statute  5  Ann.  c,  8,  that,  together  with  thirty  Api^exn^tsOi^. 

nembers  to   be  chosen  by  the  shires,  fifteen 

fhould  be  chosen  by  the  royal  (a)  boroughs,  a^ 

Jie  representatives  of  Scotland,  in  the  parlia? 

nent  of  Great  Britain,  the  outhne  of  the  eject 

tion  of  such  representatives  of  the  boroughs 

Bvas  given  by  that  act ;  upon  the  enactment  of 

svhich  more  minute  regulations  have  been  since 

jrafted,  by  subsequent  statutes. 

Of  these  fifteen  members,  the  city  o£  Edin^ 
burgh  (which  for  near  a  centuiy  before,  had 
returned  two  representatives  for  the  parliament 
^f  Scotland)  returns  one;  the  other  royal  bo-  i Wight, st^. 
roughs  (each  of  which,  during  the  same  period, 
had  had  one  representative  for  the  parliament  of 
Scotland)  return  the  remaining  fourteen. 

The  election  of  a  burgess  for  the  city  of 
Edinburgh  has  no  peculiarity,  being  carried 
on  in  the  same  manner  as  elections  for  boroughs 
in  England :  the  election  for  the  remaining 
fourteen  burgesses,  is  what  requires  to  he  ex- 
plained, that  being  effected  in  i,  mode  which  is 
peculiar  to  itself. 

(a)  The  general  distinction  hold  of  the  crown ;  but  this  i^ 
of  boroughs  which  were  term-  not  quite  universal.  See  thif 
ed  royal  is,  that  the  former    fully  explained,  1  Wight,  ^30. 
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At  these  elections,  the  choice  is  not  at  once 
ttiade  by  the  main  body  of  electors,  but  the  ma* 
gistrates  and  town  counsellors  («),  who  are  the 
electors  in  the  first  instance,  choose  commis- 
sioners or  delegates ;  and  they  elect  the  bur- 
gesses for  parliament. 


VIm  royal  w  For  the  purpose  of  establishing  this  mode  of 
JEdimbwrgh)  di-  clcction,  the  royal  boroughs  were,  by  the  act  of 
districts.  union,  divided  into  fourteen  classes  or  districts, 
«»iv.)    '  ^  composed  in  some  instances  of  five,  in  others  of 

four  contributory  boroughs. 

£ach  contributory  borough  chooses  one  de* 
legate,  which,  by  the  act  of  union,  they  are  re- 
quired to  do  as  they  had  been  in  use  to  elect 
commissioners  to  the  parliament  of  Scotland ; 
and  the  manner  of  this  election  is  more  pre- 
cisely pointed  out  by   the  statutes  7  Geo.  2. 


(a)  The  number  of  magi- 
strates and  town  counsellors 
varies  in  different  boroughs, 
according  to  their  respective 
constitutions.  Their  election 
is  explained,  1  Wight^  333, 
€ts€q,  which  it  may  lioquently 
be  useful  to  refer  to  in  con- 
sidering the  validity  of  cor- 
porate acts,  as  affecting  the 
choice  of  delegates;  but  for 
the  reason  before  given, 
it  U  not  intended    to  enter 


with  any  degree  of  minute* 
ness  into  that  part  of  the  sub- 
ject. 

See  the  provisions  of  7  Geo. 
2.  c.  l6'.  and  \G  Geo.  2.  c.  J 1. 
with  respect  to  these  elections^ 
and  the  jurisdiction  of  the 
court  of  session  thereupon^ 
App,  cxlvi.  and  clxvi.  For 
cases  which  have  occurred  in 
the  court  of  session,  set 
Wight,  lib.  4.  chap.  1, 
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c.  16>  and  I6  Geo.  2.  c.  1 1.  And  it  is  to  be  ob-  vSj^* 
serv  ed,  tliat  as  the  regularity  of  these  proceed- 
ings is  essential  to  the  title  of  the  delegate^  to 
enable  him  to  act  at  the  subsequent  election  of 
the  burgess,  and  is  questionable  by  petition 
against  the  return  of  such  burgess,  it  is  very  - 
material  to  attend  to  the  requisites  of  the  law, 
in  making  this  preliminary  choice. 

The  precept  having  been  made  out,  an^  deli- 
vered to  the  chief  magistrate  of  the  borough, 
and  by  him   indorsed,  in  manner  before  men-  W«i^,  4ii.) 

1  1       1  •    /»  •  -It  Chiefmai^i- 

tioned,  such  chier  magistrate  is,  by  the  statutes  atrate,  withm 
7  Geo.  2.  c.  1(5.  §5,  and  l6Geo.  2.  c.  11.  §  41  iwcipt^of  prc^ 
and  42,  within  two  days  after  his  receipt  of  the  mJntihec^SiiH 
precept  to  call  and  summon  the  council  of  the  5w>.  «ifrf 
borough  together,  by  giving  notice  personally, 
or  by  leaving  it  at  the  dwelling  place  of  every 
counselldr  then  resident  in  the  borough,  undei^ 
a  penalty  of  <£lOO  for  neglecting  so  to  do,  to  i^enaitydA 
be  recovered  according  to  the  directions  of  the  !2^^cixxxv 
act; 

The  council  of  the  borough  thereupon  as-  Council  to  tp. 

1  I .  t        .  /«         •  .         1  point  a  day  tok 

sembling,  also  in  conformity  to  the  same  sta-  election  of  a 
tutcs,  appoints  a  peremptory  day  for  the  elec-  dayfto^intcT- 
tion  of  a  delegate,  two  free   days  intervening  dayVappoint* 
between  the  meeting  of  the  council  for  such  Sc^on."*  "^^ 

CSce|H«*,4««.) 
£  £ 


*^8  ELECTION   OF   DELEGATES      [pART  II, 

^^;^     appointment,  and  the  day  of  the  election  of 
such  delegate. 

Jj^k.  fM.  With  respect  to  this  meeting  for  appointing 
tiwr  it  is  iieoefl^  the  day  of  election,  a  question  was  made,  whe- 
jorityof magi-  ther  it  is  ncccssary  that  a  majority  of  the  magi- 
town  council-   strates  and  town  councillors  should  be  present. 

Ion ahoald  be     .        ,  ^    ,,  ^  ^_^         .  _ 

present  at  the   m  the  casc  of  otrunraer^  &c.  1803,  where  the 
potnu^^*^  validity  of  the  election  and  return  of  Mr.  Spald- 
of  a  delegate?*  uig^  the  sitting  member,  depended  upon  the  le- 
gality or  illegality  of  such  meetings,  in  two  of 
the  contributory  borpughs,  viz.  in  IFigton  and 
fVhithorn. 

S^'bem*  The  objection  insisted  upon  by  Afr.  Agficrv, 
^mZ^^^  the  petitioner,  was  the  want  of  tlie  presence  of 
2^JJ^.**  a  legal  quorum  at  the  meetings  of  council  held 
P«rtw»iw?       in  each  of  these  boroughs,  for  fixing  the  daj'' 

of  election  of  a  delegate  ;  and  it  was  contended 
on  his  part,   that  the  proceedings  in  each  of 
'  these  councils  were  void  for, this  defect;  the 

effect  of  establishing  which  objection  would 
have  been,  to  give  him  the  seat,  by  invalidating 
the  vote  of  two  of  the  delegates  who  had  voted 
for  the  sitting  member. 

The  council  of  each  of  the  boroughs  in  ques- 
tion, consists  of  a  provost,  two  bailies,  and  fif- 
teen  counsellors  >  by  the  constitution  of  neither 
is  any  particular  number  fixed  to  be  a  quorum. 
At  the  time  of  appointing  the  day  for  the  elec- 
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tion  of  a  delegate,  the  number  of  corporators  ®^^  *' 
was  complete  in  each ;  but  at  the  meeting  held 
for  that  purpose,  there  were  present,  at  JVigton^ 
only  the  two  bailies,  and  seven  counsellors,  one 
of  whom  was  a  collector  of  customs,  and  an- 
other  a  distributor  of  stamps.  At  IVhithorn,  the 
two  bailies  and  four  councillors  only  attended; 
one  of  the  bailies  was  postmaster  of  the  bo* 
rough.  Of  the  persons  absent  from  fVigton^ 
were  the  earl  of  Galloway^  who  was  prpvost  j 
3.nd  lord  Garlics^  his  eldest  son, 

From  the  records  of  the  borough  of  IVigton 
(which  go  no  further  back  than  June,  1735), 
there  appeared  to  have  been  sixteen  meetings 
to  appoint  a  day  for  the  election  of  delegates. 
In  six  of  these  (all  previous  to  March,  1762), 
and  on  the  22d  of  October,  1774,  a  majority  of 
the  council  were  present ;  in  eight  instances  a 
less  number  than  the  majority  attended ;  and, 
on  the  20th  of  June,  1790,  the  provost  and 
^ight  other  members. 

0 

At  Whithorn,  from  the  year  1734,  there  had 
been  sixteen  meetings  held  for  the  same  pur- 
pose ;  at  twelve  of  theiji  a  majority  had  bieeqi 
present ;  at  one,  nine  persons ;  at  anotlier,  the 
nuipbpr  did  i>ot  distii^ctly  appear,    Tvv^q  flape^r    ' 
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Scct^i.      ings  only  appeared  to  have  been  constituted  by 
less,  than  nine. 

It  was  not  denied  but  that  the  resident  mem« 
bers  of  each  borough  were  regularly  sum* 
moned* 

It  was  insisted  by  the  petitioner,  that  the 
meetings  in  question  were  illegal|  and  not  duly 
constituted. 

It  was  argued,  on  his  part,  that  by  the  law 
cf  Scotland,  when  the  sett  of  a  borough,  com* 
posed  of  a  definite  number  of  corporators,  does 
not  appoint  any  particular  number  to  be  a  quo- 
rum, there  must  be  present  a  major  part  of  the 
whole  number,  for  the  purpose  of  doing  any 
corporate  act;  that  every  act  required  to  be 
done  by  the  council  of  a  borough  is  necessarily 
a  corporate  act ;  and  that  in  every  corporate  act 
a  majority  must  join  (a). 

For  the  sitting  member  it  was  contended. 


(a)  In  support  of  this  pro-  of  magistrates  and  town  coun« 

position,  the  case  of  The  King  cillors  were  set  aside  by  the 

V.  BeUringer,  depending  upon  court  of  session,    upon    the 

the  law  of  Eng/oitc/,  was  cited  as  ground  contended  for.     Seel 

analogous  (see  4T.R.  8 10.)  and  Peck.  256  and  260,  note  A. 

the  cases  of  St.  Andreafi  and  and    the    authorities     there 

Quecmfcrryj  where  elections  cited. 
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first,  that  in  the  borough  of  Wigton  there  was  ^^2l 
a  majority  of  persons  competent  to  act,  actually 
present-;  for  that,  of  the  absentees,  one  was  a 
peer,  and  could  not  therefore  interfere  concern- 
ing an  election  of  the  commons,  which  reduced 
the  total  number  to  seventeen,  of  whom  nine 
were  a  majority  («). 


Secondly,  it  was  insisted,  that  a  majcnrity  was 
5aot  necessary  for  fixing  the  day  of  election  of 
^  delegate ;  the  general  rule  contended  for  by 
the  other  side  was  denied ;  and  it  was  said,  that 
hy  the  usage  of  the  particular  boroughs,  it  had 
been  customary  for  a  much  fewer  number  than 
the  majority  of  the  counsellors  to  attend  upou 
such  occasions.  It  was  also  argued  from  the 
statute,  that  from  the  shortness  of  time  allowed 
to  intervene,  between  the  delivery  of  the  pre* 
cept  to  the  sheriff  and  the  meeting  to  fix  the 
day  for  the  election,  it  does  not  appear  to  be 
thought  necessary  that  any  who  are  not  resi- 
dent should  attend. 


(fl)  Of  those  present,  one  being 
a  collector  ot  the  customs,  it 
was  therefore  said  to  be  ques- 
tionable whether  he  could  le- 
gally appear  at  that  assembly; 
but  this  was  not  very  material 
to  decide,  because,  on  the 
other  hand,  of  those  who 
were  absent  there  vrere  two. 


viz.  lord  Gailowayy  and  lord 
GarlicSy  his  eldest  son,  who 
were  ineligible,  and  incapable 
of  voting ;  so  that  if  those  only 
who  were  capable  of  acting 
were  calculated  as  to  the  num- 
ber present,  the  same  rule 
would  hold  in  calculating  the 
number  who  were  absent. 


4sa 

8ect;  1. 


(Sec  GUugwf, 


ELfiCTXOV   Of   DELfiGATfeS       [l^ART  Tf> 

Lastly,  it  was  contended,  that  the  meeting  iti 
question  was  not  a  corporate  act^  and  therefore 
not  within  the  rules  whicli  are  in  some  in-^ 
stances  applicable  in  cases  of  corporations* 

Th^  determination  of  thfe  committee  \Vas  ill 
favour  of  the  sitting  member,  but  whether  upon 
the  ground  that  there  was  a  majority  present 
of  those  who  were  capable  of  acting,  bt  that, 
by  the  usage  in  the  particular  boroughs  or  ge-* 
nerally,  it  was  not  necessary  that  a  majo-< 
irity  of  the  whole,  some  being  not  resident^ 
should  attend,  does  not  appcai-i 


Section  2.     Of  the  proceedings  at  elections  of  delegates^ 
and  herein  of  the  oaths  to  be  taken  thereat^ 


Election  of  d         AT  the  time  thus  previously  appointed,  the 

delegate  hold-  ^  •'      ^'^      . 

en  without  two  elcctiou  of  a  delegate  takes  place;  nor  it  should 

days  prerious  "it 

appointment,    sccm  wiU  it  be  legal,  if  holden  otherwise  than  by 

seems  illegal* 

siich  appointment 

•  in  the  case  of  JVigton,  tec.  1775,  which  will 
be  mentioned  upon  another  question,  one  blyec* 
tion  made  to  the  choice  of  ^  delegate  (whose 
election  was  disallowed),  was  the  want  of  the 
J)revious  appointment  required  by  laWi 


f  Dou^.  isi. 
{PoH,  435.) 
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« 

It  seems  fully  established  by  the  resolutions       ^•t^  ^ 
in  the  case  of  Glasgow^  &c.  1 803,  that  at  the  At  election  «r 
election  of  a  delegate,  a  majority  of  magistrates  miyartV«V* 
and  town  councillors  must  be  present7  and  that  MdMiraniiD- 
such  majority  must  consist  of  persons  qualified  preMM^lmii 

to  vote.  mmtcisiatef 


sen 

Bed  !•  v«te. 

In  that  case,  Mr.  Boyd  petitioned  against  the  i  Peck,  S5i. 
election  and  return  of  Mr.  Houston^  upon  the 
ground  of  the  illegality  of  the  election  of  the 
delegate  for  Dumbarton^  one  of  the  contribu-' 
tory  boroughs. 

The  magistrates  and  common  council  of  the 
borough  of  Dumbarton  consist  of  a  provos^ 
twQ  bailies,  a  dean  of  guild,  and  a  treasurer, 
with  ten  other  councillors,  making  in  all  fifteen. 
At  the  meeting  for  the  purpose  of  electing  a 
delegate,  eight  of  these  were  present,  of  whom 
one  was  alleged  to  be  disqualified  from  votings 
and  ultimately  decided  so  to  be. 

The  petitioner  contended,  that  the  election 
of  a  delegate  was  a  corporate  act ;  that  it  ^vas 
necessary  that  a  majority  of  the  corporators 
should  be  present;  that  that  majority  must  be 
composed  of  persons  duly  qualified  to  vote  at. 
such  election;  and  that  one  of  the  persons 
voting  was  disqualified,  (into  the  particulars 
of  which  latter  point  it  is  not  now  material  to 
enter).  • 
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Sect.  Z 


IpTcctptund 
bribery  a/ct  to 
l>eread. 

4pf-  xiii* 


App*  clxxir. 


Magistrates 
arndto^nconn- 
ciUors  to  take 
and  sign  oaths 
of  aHrgiance 
mnd  assurancOy 
App»  clxix. 
{See  iheae  oaihSf 
App»  XXV. 


|:L£CT10N    of  DZLEGATES       [pABT  II. 

The  contrary  of  each  of  these  proposU 
tions  was  insisted  upon  by  the  sitting  mem- 
ber. 

,The  evidence  of  usage,  in  this  respect,  at 
Dumbarton^  was  somewhat  contradictory;  so 
that  the  decision  must  have  been  founded  upon 
general  principles. 

The  committee  decided,  that  the  petitioner 
was  duly  elected;  a^d  from  the  questions  in- 
volved in  the  case,  in  so  doing  necessarily 
established    what  is  above    stated  to    be  the 

law. 

• 

A  sufficient  number  of  magistrates  and  town 
councillors  being  assembled,  the  precept  is 
read,  and  also  the  statute  2  Geo.  2.  c.  24,  in 
conforniity  to  §  9.  of  that  act,  (the  elections  of 
delegates  being,  by  the  statute  16  Geo.  2.  c.  11. 
§  33,  declared  to  be  within  that  of  the  2  Geo,  2* 
c.  24,  to  all  intents  and  purposes). 

The  magistrates  and  town  councillors  then 
take  the  oath  of  allegiance,  and  sign  the  same, 
with  the  assurance,  as  required  by  the  statute 
l6Geo.  2.  c.  11.  §26(tf). 


{a)  See  also  the  &coU  acts 
1^90,  c.  4,  aud  1693,  c.  6, 
dpp*  cvi  (a),  €vi  (6),   which, 


througlJ  the  medium  of  the 
general  direction  of  the  act  of 
union,  that  the  elections  are 
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And,  if  required  by  any  person  present  at  th?      *^*-  *•" 
meeting,  in  conformity  to  that  act,  and  to  the  and  to  take  the 

_.  ,i.^*^i-iii  ^  oatli  of  abjura« 

6  Ann.  c.  23.   §  13,   explained  by   the    statute  tion,if  re- 
1  Geo.  1.  c.lS,   they  are  to  take  th<f  path  of  p^n  pJJSSt, 

1  .        ^.  A  pp.  cxxxiv. 

objuration,  .  ciii. 

(Sfie  the  oath^ 

They  are  also,  if  required,  in  conformity  to  j^w!ci}dx. 
the  same  clause  of  the  statute  16  Geo.  2.  c.  1 1,  ^fcp^^Sl 
to  take  all    the  other  oaths  appointed   to  be  ^^^^S^^"* 
taken  at  such  flection,  by  that  or  any  former 
act  (tf). 

It  seems  that,  although  the  law  points  out 
these  oaths,  and  requires  them  to  be  taken  ac- 
cording to  the  particular  form  given  by  such 
statutes,  and  the  persons  administering  them 
are  responsible  for  the  proper  administration  of 
them,  yet  if,  by  mistake,  another  form  of  oath, 
which  is  in  disuse,  is  administered  to  the  elec- 


to  be  made  as  for  the  parlia- 
ment of  Scotland,  would  ope- 
rate at  elections  for  dele- 
gates. 

(«)  It  is  not  clear  what 
oaths  were  contemplated,  as 
t)eing  appointed  by  former 
acts.  Allusion  may  possibly 
tave  been  intended  to  the  /br- 
mula  in  the  Scots  act  of  the 
23d  November,  1700.  The 
act  of  union,  after  directing, 
amongst  other  elections,  those 


of  commissioners  to  choose 
burgesses,  declares,  that  none 
shall  be  capable  to  elect  or  be 
elected  to  any  of  the  said 
estates,  who  being  suspected 
of  popery,  and  required,  refuse 
to  swear  and  subscribetheybr- 
niula,  (See  ^^pp.  cxiv.  cxvi.) 
but  I  do  not  find  that  MrJl'lght 
mentions  the  formula  as  to  bo 
taken  at  elections  of  dele- 
gateji. 
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Scctf.  tors  of  delegates,  instead  of  the  proper  one 
which  has  been  substituted  for  it,  the  election 
of  the  delegate  will  not  be  thereby  avoided,  the 
oath  being  substantially  the  same* 


Wherein  Ob-        Glasgow,  &c.  1807(^0.     Mr.  Alexander  pcti- 

aoletefonnof      .  .  ,  ^      .  ^^ 

iMsonuicehad    tioned  asfainst  the  election  and  return  of  Mn 


(a)  The  case  of  the  borough  of  Glasgow,  Dumbarton, 

Reufrew,  atid  Kutherglen. 

The  committee  was  appointed  on  the  17th  of  March,  and 
consisted  of  the  following  members : 

Henry  Bii^Ks,  Esq.  Chairman.' 

John  Hammety  Esq. 

John  Lowthcr,  Esq. 

Lord  George  Thynnc. 

The  Right  lion.  John  Smith. 

Sir  David  Weddcrburne,  Bart. 

Earl  of  Euston. 

George  Granville  Venables  Vernon,  Esq. 

Lord  Charles  Somerset  Manners. 

Sir  Robert  Williams  Vaughan,  Bart. 

Thomas  Ash  ton  Smith,  Esq. 

Lord  Viscount  Templeton. 

The  lion.  John  Vaughan. 

Peter  Moore,  Esq.  ^ 

The  Right  Hon.  Robert  Dundas,  jj 

Petitioners  —Boyd  Alexander ,  Esq. ;  The  Provost  and  Bailies 
of  Rutherglcn. 

Sitting  McmhQi'^Archibald  CamjfhtU^  Esq. 
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Cnmpbellj  upon  the  ground  that  the  delegates      sect,  sii 
for  the  boroughs  of  Rtufrexv  and  Dumbarton^  beenadmini- 
ivho  had  voted  for  him,  had  been  illegally  elected,  tow  of  ueie- 
the  oaths  required  by  law  at  such  elections  not  ^o^ni  wiiYdL 
having  been  taken>  or  nothaving  been  duly  taken,  subsutnted  b^ 

-    law,  their  elec* 
tioQ  holden 

It  appeared  that  thefe  had  beeil  an  irregU*  f^wdSj''*^ 
larity  at  each  of  these  boroughs,  with  respect  to 


Counsel  for  the  petitioner^  Mr.  Alexanda-'^lt.  Alexander 
and  Mr.  Gillies. 

Counsel  for  the  petitioners,  Provost  and  Bailies  of  Rut^eV'^ 
glen — Mr.  Warren. 

Counsel  for  the  sitting  Member — Mr.  Plumer,  Mr.  Dallas, 
and  Mr.  Bo^le^ 

The  petition  of  ^U.Aiexandery  which  had  been  presented  1st 
Jan.  1807,  in  substance  (amongst  other  allegations  which  Wete 
not  insisted  upon  upon  the  trial  of  the  petition)  stated,  that  at 
Ike  election  he  and  Mr.  Campbell  were  candidates;  that  the 
delegates   from  the  boroughs  of  Glasgow    and   Rutherglcn 
voted  for    the    petitioner,  and    that   certain    persons,   pro- 
tending  to  be  delegates  from   the  borough's  of  Renfreip  and 
JDumbartony  voted  for  Mr.  Campbell;  and  that  the  oaths  and 
assurance  required  by  law  to  be  taken  and  subscribed  by  ma« 
gistrates  and  counsellors,  and  common  clerks,  at  elections 
for  delegates  for  choosing  members  of  parliament,  were  n^ 
t&kx:n  and  subscribed,  or  not  duly  taken  and  subscribed  by 
the  magistrates,  counsellors,  and  common  clerks  of  Dum^ 
hart^n  and  Renfrew^  upon  the  occasion  of  the  elections  of 
tiu:  delegates  in  question,  wh«reby  the^  were  respectively 
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Sect^  subscribing  the  assurance,  the  form  given  by 
the  statute  1  Geo.  1.  stat,  2.  c.  13.  §3,  having 
been  used  instead  of  that  substituted  for  it  bv 
the  statute  6  Geo.  3.  c.  53.  §  1. ;  and  that  at  the 
election  of  the  delegate  for  one  of  these,  viz, 
that  of  Renfrew y  the  mistake  had  arisen  from 
the  directions   given  by  the  sitting  mepiber; 


disqualified  from  voting  and  acting  at  the  elections  of  such 
delegates ;  that  the  elections  of  such  delegates  were  (npoiT 
this  as  well  as  several  other  grounds  set  forth  in  the  petition) 
Utterly  void  and  null,  and  that  therefore  they  were'  not  qua* 
lified  or  entitled  to  vote  in  the  election  of  the  burgess  to  repre- 
sent the  district  in  parliament.  And  the  petitioner  complaining 
that  the  election  of  Mr.  Alexander  had  been  brought  about  by 
illegal  means,  claimed  that  he  ought  to  have  been  returned. 

The  petition  of  the  provost  and  bailies  of  Rutkerglen  (pre* 
sented  January  2d}  contained  allegations  to  the  same  effect* 

It  appeared,  with  respect  to  the  administration  of  the  o&tbs^ 
upon  which  the  only  irrtgularity  seriously  contended  for 
depended,  that  the  oaths  of  allegiance  and  abjuration  had 
been  regularly  taken  at  the  election  of  each  of  the  delegate! 
in  questioTi,  but  that  at  Renfrew  the  assurance  was  interlined^ 
and  written  in  one  place  upon  an  erasure,  and  that  it  ran^ 
•*  I  do  sincerely  and  faithfully  promise  and  engage." 

The  words  sincerdjf  and  faithfully  were  interlined,  and  the 
word  engage  was  written  on  an  erasure,  the  word  suewr  hav- 
ing been  erased.  The  common  clerk  stated,  that  he  had 
first  written  it,  **  I  do  promise  and  swear  j"  but  upon  the 
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but  that  in  other  respects  the  electioa  of  the     ^^^^ 
delegates  had  been  regular. 

The  committee  decided  in  favour  of  the  sit- 
ting member,  whose  election  depended  upoa 


Bitting  member  desiring  him  to  pursue  the  forms  used  in  thit 
preceding  contested  election  of  1802)  he  had  made  the  ajt 
teration  in  question. 

The  form  in  which  the  assurance  had  been  subscribed  wa4. 
that  given  by  the  stat.  1  Geo.  1.  stat.  2.  c.  13.  §  3.  instead 
of  the  form  now  used,  which  was  substituted  by  the  6  Geo.  9. 
c,  53.  J  1.  (For  which  see  Jppefidixy  cvi  Ccjf  n.  (bj. 

The  assurance  subscribed  at  the  election  of  the  delegate 
for  Dumbarton  was  that  given  by  the  6  Geo.  3*  except  that 
it  ran,  ''  I  do  faithfully  promise  and  swear,'*  instead  of 
''  I  do  promise  and  swear." 

It  did  not  appear  that  there  was  any  other  irregularity  in 
subscribing  the  assurance  at  cither  of  the  elections  in  ques* 
tion. 

Under  the  above  circumstances,  the  petitioner  contended 
for  the  seat. 

The  committee  having  resolved  that  the  delegates  for  Jlcii- 
frew  and  Dumbarton  were  duly  elected;  on  the  20th  March 
reported  to  the  house,  by  their  chairman;  that  the  sitting 
member  was  duly  elected. 

They  also  decided  that  the  petition  did  not  appear  to  be 
friYoloiu  or  vexatious.    See  62  Journ.  30.  39*  247.  262. 
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Scct^^     the  validity  of  that  of  the  delegates  in  ques- 
tion. 


Where  tiMottfi 
pf  allegiance 
was  adminis- 
tered to  elec- 
tors of  dele- 
gates, with  the 
alteration  of  a 
word,  but  in 
tuhstance  tan- 
tamount to  the 
5 roper  oath, 
licir  election 
liolden  good 
notwitl^tand- 


So,  in  the  case  of  IVickt  &c.  («),  1 807,  where 
the  oath  of  allegiuice  at  the  election  of  a  delegate 
for  the  borough  of  Dingwall  had  been  admi- 
nistered, with  the  alteration  of  a  word  or  two, 
but  was  in  substance  similar  to  the  proper  oath, 
the  electioTi  of  general  Machem^U^  who  was 
petitioned  against  by  sir  John  Sinclair^  and, 
upon  the  ground  of  such  irregularity  in  the 
election  of  oup  of  the  delegates,  contended  to 


{a)  In  the  cases  of  the  dis- 
tricts of  Wick^  Tain,  Dingwall, 
Dornoch  J  and  Kirkwall,  1807, 
and  of  Linlithgow,  Selkirk, 
Lancrky  and  Pecblis,  1807, 
it  appeared  that  the  pro- 
per forms  proscribed  by  law, 
with  respect  to  the  administra- 
tion of  the  d-bove  oaths,  had 
not  becu  observed,  and  this 
seems  to  have  been  discussed 
before  the  committees  under 
general  allegations  of  irregu- 
birity,  the  petitions  in  those 
cases  containing  no  particu- 
lar allegations  respecting  the 
oath  of  allegiance,  or  the 
assurance. 

In  thatoi  IF ick,  &c.  wherein 
$ir  John  Sinclair  was  peti- 
tioner, and  general  Mackenzie 
was  sitting  member,  it  appear- 
ed that  the  oath  of  allegiance 
at  Dingwall,  instead  of  being 
jldmiuist^red  to  the  clc,ctoi's  in 


the  form  prescribed  by  the  sta- 
tute, (for  which  sec  App,  .x^v), 
was  administered  thus,  "  I 
do  sincerely  promise  and  swear 
that  I  will^  bear  faithful  and 
true  allegiance  to  his  majesty 
king  George  the  third/' 

Tlie  petition  was  presented 
1st  January,  1807,  the  com- 
mittee appointed  27th  Febru-r 
ary,  and  on  the  6th  Marclj 
they  made  their  report,  that 
the  sitting  member  was  duly 
elected,  and  that  the  petition 
did  not  appear  to  be  frivoloui 
or  vexatious. 

In  that  of  Linlithgowj  &c. 
the  petition  was  presented  1st 
Jan.  1807;  '^U'^  Maxwell  \\2a 
petitiouer,  and  sir  Charles  Ross^ 
hart,  was  the  sitting  merabcrr 
It  appeared  that,  at  the  elec- 
tion of  a  delegate  for  Lanerk^ 
the  oaths  of  allegiance  ^ncl\b* 
juration  were  regularly  takc^. 
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have  been  improperly  returned,  was  holden  by      *^*-  ^ 
the  committee,  to  be  valid. 


And  in  the  case  o^  Linlithgow^  &c.  1807,  sir 
Charles  Ross  was  also  holden  duly  elected,  al- 
though  it  appeared  that,  at  the  election  of  a  de- 
legate for  the  borough  of  Lanerkj  the  word 
**  shair  was  substituted  in  the  oath  of  allegi^ 
ance,  for  that  of  "  will ;"  and  in  that  for  a  de- 
legate at  Selkirk,  the  words  "  and  swear,"  werQ 
omitted  in  the  assurance. 


So  where  in  tha 
oatliof  allej^« 
ance  adminis- 
tered, the  word 
"shall"  was 
substituted  for 
"  will,"  and  in 
the  assurance^ 
the  words, 
"  and  swear,* 
wereomittedf 


Every  person  claiming:  to  vote  at  such  elec-  *l«o  the  oath 

.        *  .  ^  against  bribe- 

tion,  is  also,  if  the  same  be  demanded  by  any  ry,  if  require* 


except  that  the  word  "  sJiair 
was  substituted  for  ^*  will  ;'* 
that  the  assurance  was  rciul, 
but  by  mistake  the  oath  of 
abjuration  was  signed  instead 
of  it. 

At  the  election  of  a  dele- 
gate for  Selkirk,  the  oath  of 
allegiance  was  duly  taken  and 
subscribed ;  the  oath  of  ab- 
juration was  not  taken  (that, 
however,  as  is  stated  above, 
is  not  necessary,  unless  re- 
quired) ;  the  bhl^ery  oath  was 
taken,  and  the  assurance  sub- 
scribed,  but  in  the  latter,  the 
Avords  *'  and  swear,*'  were 
opiitted. 

The  committee  resolved, 
tjiat  the  irregularity  com* 
plained  of  respecting  the  ouths 


which  are  directed  to  be  taken, 
in  the  election  of  delegates  for 
the  boroughs  of  Lanerk  and 
Selkirk,  were  not  such  as  19 
avoid  the  election. 

And  on  the  25th  March, 
the  chairman  reported  to  the 
house  that  the  silting  member 
was  duly  elected,  and  that  the 
petition  did  not  appear  to  the 
committee  to  be  frivolous  or 
vexatious.  62  Journ.  35.237* 
295. 

These  cases  of  Glasgow,  &c. 
Jl'ick,  &c.  and  Linlithgow^  &c. 
are  extracted  from  notes  fur- 
nished me  by  Mr.  Wak{ field  i 
and  I  have  also  referred  to  the 
minutes  taken  before  the  con^^ 
mittces. 


43S  ttitJioif  OF  £)£:Lt:GAti:is     [pAtitlt 

acctf*      etectof,    according  to  the  statute  16  Ged.  Sh 
bv  an  elector,    c.  II.  §34>   to  take  the  oath    therein    against 


It^eteeike    bribery,  which  any  of  the  magistrates,  or  in 

their  absence^  any  of  the  town  council,  may  ad- 
minister^ 


S^gto^iec  ^e  common  cleric  of  ttie  borotigh  is  also  td 
ckUk  uTlS^"  be  sworn ;  being  required,  before  proceeding  to 
•worn.  election^  to  take  and  subscribe  the  oath  in  the 

<SLJ!i^Ti«  statute  16  Geo.  2.  c.  11.*  §  S5,  which  any  of 
^^^^  the  magistrates,  or  any  two  of  the  town  coun- 

cil, may  administer  to  him* 

*rhese  requisites  having  been  observed,  the 
election  of  the  delegate  takes  place ;  nor  does 
it  appear  that  there  is  now  any  restriction  in  th6 
choice  of  the  person. 

It  seems  that  foiTnerly  some  connection  with 
the  borough  by  which  he  was  chosen  was  ne- 
cessary, in  order  to  his  eligibility  to  become  a 
delegate;   but   that  has  been   rendered    unne- 
^pp.cixxi.       cessary,  by  the  statute  16  Geo.  2.  c.  11.  §  29, 
No  objection    wlicreby  it  is  no  objection  to  him,  that  he  is  not 
isnot  resident,  resident  within  the  borough,  bearing  all  port- 
porubie  able  charges  with  his  neighbours ;  or  that  he  is 

thai  he  'is  not    ^0  trafficking  merchant  therein ;  or  that  he  is 
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not   in  possession    of  any  burgage    lands  or       Sect.t. 


houses,  holding  of  the  borough;  and  that  such  atnffickinir 
qualifications  need  not  be  engrossed  in  his  com-  pos^^Med'of ' 
mission.  or  &n^. 

Sach  qniilific«- 
tiooslkot  to  b« 

The  common  clerk  marks  the  votes  (a)  as  they  SSSHltoi? 
are  given :  and  at  the  conclusion  of  the  election,  i  wigfat,965. 
the  provost,  or  other  person  (if  any)  so  autho* 
lized,  by  the  sett  of  the  borough  giving  the 
castiBg  vote  in  case  of  equality,  the  council  de- 
clare the  person  chosen  by  the  majority  to  be 
their  commissioner.  Whereupon  the  common 
clerk,  in  conformity  to  the  stat  16  Geo.  2.  c.  ^^^^*\  ^ 


II.  4  26,   makes  out  a  commission  (^)  to -the  f^tton 

*        '  .  ^  ^  by  majority  ter- 

person  so  elected,  affixing:  thereto  the  common  receive  a  com- 

.  .     .  mission,  &c. 

seal,  and  signing  the  commission.    A  penalty  (c)  made  out  by 
of  j£500,  six  months  imprisonment,  and  dis-  Penalty  on  Wm 
ability  from  office,  is  by  the  last  mentioned  ^w^*»«««ct,*c 
clause  imposed  upon  the  clerk,  in  case  of  his    • 
neglect  or  refusal  herein,  or  in  case  of  his  making 
out  a  commission  to  a  person  who  has  not  the 
majority. 

Any  person  not  the  common  clerk  of  the  -^^-^ix*. 

,  Peuftlty  on  tny 

borough,  taking  upon  himself  to  act,  and  making  other  ^u  tb« 

^  common  clerk 

acting  as  sudi 

#  V  o       «  ^  «  1  at  the  elation 

(a)  See  the  stat.  22  Geo.  3.    mission  to  a  delegate,  see  Jp*  of  delegate. 

,cAl,  Afp,   amotlg   the  sta-  pcndix^  ct^csW,) 

•lutes  relating  to  disqualifica*        (c)  §  39.  of  the  act  v^ould  " 

tlons  of  electors.  also  make  it  perjury  in  him  to    . 

(6)  For  the  form  of  a  com-  take  the  oath  in  §35.  falsely. 


AppUfMioii 


dxxtii. 
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out  a  commitsion  for  ^tny  t>thcr  person  *lnui  tfcc 
persbn  chosen  as  abcK^e,  is,  l^y  -§  27,  Habte  to  a 
penalty  of  jC500. 

The  penalties,  in  both  these  instances,  are 
given  to  the  person  elected  by  the  aia^ity^  to 
be  by  him  recovered  according  to  ihe  directions 
of  the  act. 

By  virtue  of  these  proceedifig^  and  4i£  die 
commission  so  made  out  to  hiM^  the  delegate 
becomes  entitled  to  vote  at  the  exiMiiag  eleotio& 
of  a  burgess ;  and  by  the  stat.  )€  'Cea.  8.  c^  J  K 
^  90  and  3%  the  votes  only  of  persons  {>ro^ 
ducing  such  commiasioas  are  to  be  allowed  as 
legal  votes  at  such  election  (a). 


^Mnvywiie.  It  is  an  important  question,  whether^  when  a 

declining  to     borough  has  oncc  clK)sen  a  delegate,  in  the  event 

act  anotnercan      g%  •  ,      *       -,  i      i  •    • 

be  chosen?       of  his  death  or  dechmuif  to  act,  another  can  he 

clK)sen  in  his  stead  (b). 

sDoBg.  181.  The  case  of  fFi£( ton,  &c.  1775,  decides  that 
At  an  events  wlicn  a  delegate  has  been  chosen,  and  has  ac- 
cepted the  commission,  and  afterwards  decline 


(a)  The  statute  l6  Geo.  2. 
c.  32*  has  a  provision  where- 
by persons  not  having  cora- 
missioiis  made  out,  nay  enter 
their  claim  to  vote,  Apjfcndix, 
dxxiii. 

{b)  Mr.  Wight,  377,  su^;- 


gests  tlie  propriety  of  grant- 
ing a  •comniis&ion  as  delegate 
to  two  persons,  one  failing 
another;  but  jgiutrCj  Ikom 
would  the  precept  wacraat 
buch  proceeding  ? 
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to  adt,  if  another  can  at  all  be  chosen^  it  can      ^^  *• 
only  be  with  the  same  preliminary  steps  as  in  notbedioMo 
any  other  case :  in  that  case,  on  tl^  day  of  the  »ame  preumi- 
election  of  a  burgess,  a  letter  was  presented  to  other  cmcs. 
the  council  from  the  delegate  for  New  Galto^ 
way,  (who  had  been  duly  chosen  and  had  ac- 
cepted the  commission),  declaring  his  resigna- 
tion, and  desiring  them  to  choose  another  in^ 
his  room,  at  tlie  same  time  transmitting  to  theni^ 
his  commission.     Another  delegate  wa^  accor^^^ 
ingly  chosen  forthwith.    The  m^^ority  of  Jdr. 
Norton^   the  sitting  memb^,  depended  ufMn 
the  legali^  of  the  election  of  the  sub^titutc^^ 
delegate;  Mr.  Dashwood^  who,  i|i  tbeev^utipf 
such  election  being  illegal,  would  have  bad  th^ 
m^ority,  petitioned;  and  the  commi}:tee  decided  35  Joom. n9. 
in  his  favour. 


It  is  to  be  observed)  that  the  whok  power  •  Doug.  \u. 
of  election  is  devolved  upon  the  delegate;  that  deiegmte when 

1  ^/•i  11  1*  •    chosen,  iiide* 

he  may  vote  for  whom  be  pleases ;  and  is  nei*  Mmient  of  hit 
ther  bound  to  receive,  nor  to  follow,  any  in-    ^ 
structions  from  his  constituents  (^). 


(fl)  Lord  Glenhervie  ob- 
serves, that  although  the  de- 
legates arc  not  in  the  nature 
of  proxies  or  attornies,  but 
WLTfi  rather  to  b^  considered  as 
men'  whom  thetr'  respective 
ll9IOU|)it  jodge  best  qualified 
to  choose  a  member  fit  to  ri> 
present  tiie  district,   and  in 


such  choice  are  entirely  inde^* 
pendent  of  their  constituents; 
yet  it  is  said,  that  the  first  in- 
stance since  the  union  of  a 
delegate  voting  coi^tmry  Ip 
the  sense  and  wishes  <H»^ 
borough^  happa^  1^  the  ge- 
neral election  iu  1774.  $^ 
2  Doug.  ftlG. 
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CHAiPTER  V. 

at  SBTUftNINO   OPFICBRS* 

Section  1.    iVho  are  the  proper  returning  officert  at  the 
different  torts  of  election,  and  of  such  as  are  arniualfy 
"  elected. 

{Section  2.     ()f  returning  officers  de  jure-or  de  facto. 

Section  S.  Of  persons  not  being  returning  (^cerspre^ 
'  uumng  to  act,  or  joining  with  the  proper  officers  in  ad- 
'  ing ;  and  whether  the  proper  officers  declining  to  act,  or 

,  ^  being  intem^ted,  other  persons  may  act. 

Section  4.  Of  the  course  of  proceeding  where  there  are 
adverse  claims  to  be  r^uming  officer. 

Section  5.  Of  a  vacancy  in  an  office,  whereto  the  re* 
turn  of  the  writ  or  preempt  mediately  or  immediately  be-- 
longs. 

Section  6.    Of  the  oath  to  be  taken  by  returning  officers; 
■  and  of  their  general  duty,  how  far  ministerial  or  judi^ 
dal. 

Section  7*  Of  the  responsibility  of  returning  officert  for 
the  due  execution  of  their  duty. 

Section  8.     Scotland. 

SECTION  9*    Ireland. 


TTAVING  seen  in  what  manner  the  tierits 
-*•-■-  and  precepts  are  respectively  to  be  made 
out  and  directed,  ^d  that  they  are  in  ejiph  case 
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to  be  delivered  to  the  proper  officer,  having  the  *«^  •• 
execution  of  such  writ  or  precept,  we  shall  now 
inquire  who  such  proper  .officer  may  be,  and 
examine  the  general  outline  of  his  duty,  rescrv-  - 
ing  the  more  minute  consideration  of  the  seve* 
ral  branches  of  such  duty,  for  those  parts  of  t^ 
subject  with  which  ^hey  are  most  properly 
connected. 


At  elections  for  counties,  the  officer  having  At  efeetions 
the  unmediate  execution  of   the  ivrit  (or'  in  ^im^SSSr^-: 
other  words,  the  returning  officer)  is  the  ^hc*  omtnT^ 


At  elections  for  cities,  towns,  or  boroughs,  be«  At  other  dec* 
ing  counties  of  themselves,  and  for  other  places,  fmomr^m 

uigol 


the  execution  of  the  writ  or  precept  is  imposed 
upon  a  variety  (a)  of  persons,  such  as  sheriffis, 
lords  or  ladies  of  manors,  stewards,  mayors,  bai- 
lifTs,  port-reeves,  constables,  and  the  like,  whQ 
are  respectively  the  returning  officers,  accord-  J^^^* 


(a)  It  was  formerly  a  sub- 
ject of  frequent  discussion,  at 
borough  elections,  whether 
the  return  should  be  made  by 
the  presiding  officer  of  the 
borough  or  by  the  electors; 
but  the  statute  7  &  8  W.  3. 
c.  25.  so  decidedly  speaks  of 
the  officer^  that  all  doubts 
upon  that  head  must  have 
ceased.     {AntCy  34-7.) 


Til  is  point  was  agitated  in 
the  case  of  Bktckinglcy^  22d 
March,  l623,  Glanv.  29-  37- 
1  Journ.  745,  and  in  several 
cases  of  the  27th  April,  l660« 
viz.  Abingdon,  New  Windiof^ 
Maidtn,  Okchampton,  Beere 
Alston,  Taristocij  Devizes,  Old 
Sarttm,  8  Journ.  3,  and  also  in 
many  other  cas^s* 


«si 
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(kfCi* 


constitatioh 
<if  the  place* 


NotncceitMy 
tbat  retoniiag 
ofBcar  should, 
be  in  elector. 


.;»  \: 


cer  depend*  r 
vpoa  local  cir- 


ing  to  the  constitution  of  the  several  places 
whereat  they  are  to  preside  {a). 

m 

.  2t  is  by  no  means  necessary  that  the  return*' 
iog  officer  should  be  an  elector ;  and  it-  fre^ 
qaeiitly  happens  that  he  is  not  so,  where  it  is 
tile  duty  of  a  corporate  officer  to  make  the  re* 
turn,  and  where  the  right  of  voting  does  not 
depend  upon  corporate  franchises  (Jb). 

.  .  As  the  questions  which  have  arisen  as  to  titfe 
to  act  as  returning  officersi  have  turned  for  th6 
most  part  upon  circumstances  of  a  local  nature, 
and  therefore  the  decisions  afford  no  universal 
principlei  it  would  be  superfluous  to  enter  into 
tli^  particulars  of  such  cases. 

Any  observations,  however,  arising  therefrom, 


(fl)  Sec  Heyw.  Bor.  EL  (X 

,  Id  most  instances  of  cities, 
he  being  counties  of  them- 
selves, the  sheriff  is  returning 
officer,  but  in  some  it  is  other- 
wise ;  where  the  latter  is  the 
case,  a  precept  is  made  out 
from  the  sheriff  to  the  return- 
ing officer.  Sometimes,  where 
d)c  ofhce  of  returning  officer 
i^  vested  in  more  persons  than 
one,  b}'  a  kind  of  legal  figure 
they  arc  called  **  the  return- 
ing officer;"  in  the  singular 
number*     Thus,  in  the  ease 


of  Southampton^  3d  April, 
1735,  the  house  resolved, 
>'  That  the  mayor  and  bailiffs 
of  the  town  and  county  of 
the  town  of  Southampton  are 
the  returning  officer  for  the 
said  town  and  county.*'  22 
Journ.  445.  449.  So  the  two 
sheriffs  bf  London  are  called 
the  sheriff*  of  Middlcsfx,  4 
Doug.  91.  150.  See  also  the 
case  of  Taunton,  piMtt,  448. 

{L)  This  is  the  case  at 
Jbhtgdony  Reading,  and  many 
otiicr  places.  Heyw.  Bor.  El. 
(1st  edit.)  81,82, 
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which  caa  la  any  ^vay  bc^  geijerally  useful,  wijl      **^  ^* 
be  adverted  to. 

The  best  general  rule,  whereby  to  discover  Heyw.Bor.Ei. 
who  is  the  proper  retummg  officer,  is,  that  the  wbo  retail 


retam  is  to  be  made  by  him  to  whom  the  instru^  ^l^i^bj 
ment,  imder  which  the  election  is  immedtately  wrUoi^p^ 
holden,  h  directed,  ^^^ 

But  it  should  seem  that  this  rule  must  be  t^k?n  B«t  if  precept 
with  the  qualification,  that  such  precept  must  >^S3^ 
be  properly  directed,  ioasaiucb  as  in  the  case  of  it  te     ^^^ 
JUiii^rme  Fort^  1st  and  Sd  DeceoEiber,  1747> 
where  the  precept  was  directed  to  the  bailiffsi  JS^*'"^**' 
the  house  resolved,  ^'  that  the  execution  of  the 
precept,  &c.  and  the  making  of  the  return  there* 
of,  are  o^ly  in  the  two  sub-bailiiTs  of  the  sud 
boroughj  or  in  one  sub-^bailiff  of  the  said  bo* 
rough,  if  there  are  not  two.** 

And  in  several  cases,  which  will  be  men- <*««f»i«» 
tioned  presently,  the  house  has  adopted  the  re* 
turns  of  the  proper  officers,  although  the  pre* 
.  eept  has  been  directed  and  delivered  to  other 
persons  (a). 

For  the  reason  before  given,  it  is  not  here 

(ff)  It  i&  proposed  to  sub-  to  be  the  proper  returning 

join  to  tbf  t  part  of  this  >%ork,  officer  in  each  place,  as  well 

which  treats  of  the  qualifica-  as  in  what  description  of  peri^ 

tious  of  electors,  a  table,  set-  sons  the  right  of  election  is 

ting  forth  who  is  considered  vested. 
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proposed  farther  to  consider  who  may  or  may 
not  be  returning  officers ;  a  general  provision, 
however,  is  tobe  attended  to  as  applying  to  all 
cases,  where  it  belongs  to  any  officer  or  officers 
to  preside  at  the  election^  and  make  the  retuniy 
who  pught  to  be  annually  elected. 

The  provision  alluded  to,  is  that  of  the  stat. 
9  Ann.  c.  20.  §  8.  {a). 


leftvBUiffoii-     That  clause  recites,  that  in  divers  counties, 
^hemmSitf  boroughs,  towus   corporate,  and  cinque  pbrt^ 


<c 


c< 


(( 


;'  (a)  Tlio  Stat.  9  Ann.  c.  90. 
*^^'An  >§ct  for.  rrudenng  ike 
*'  vroccedingM  vpou  •mrUi  .of 
*  mandamus,  a»{/?if/brm«/Mwwr 
'i  til  tit  nature  of  quo  war- 
ranto, mort  speedy  and  ef^ 
*^fectual;  and  Jor  the  more 
cany  trying  ana  determining 
the  rights  of'  qfficcs\  and 
Jranehisis  in  corporations 
^€Uid  borottghi" 

§  S.  '**  And  whereas  in 
*^  divers  counties,  boroughs, 
towns  corporate,  and  cinque 
port**,  where  the  nia^or, 
**^  baiJiH,  ur  olhiT  officer  or 
**oHiC<rs,  to  whom  it  belongs 
"  to  preside  at  the  election, 
"  uud  njake  nturn  of  any 
**  member  to  scAe  in  parlia- 
*•  ment,  ouj'ht  to  be  annually 
•*ele(ifd,  the  same  person 
**  hnth  b<'^n  re-elected  into 
•*  such  ofixc  for  several  years 


**  successively,  which  hflth 
''  been  found  inconveiiieat :" 
"  be  it  enacted  i^nd  declared, 
"  by  the  authority  afore* 
*'  said,  that  no.  person  -  or 
**  piTbons,  who  hath  been, 
'^  or  shall  be  in  such  aonual 
"  office  (or  one  whole  year, 
''  shall  be  capable  to  be  cho- 
*'  sen  into  the  same  office  for 
**  the  year  immediately  eosu* 
**  ing;  and  where  any  such 
"  annual  officer  or  officers  is' 
*<  or  are  to  continue  for  a 
*'  year,  and  until  some  other 
''  person  or  persons  shall  be 
'*  choben  and  sworn  into  buch 
**  office,  if  any  such  officer  or 
*^  officers  shall  voluntarily 
**  and  unlaw lully  obstruct 
*'  and  prevent  the  choosing 
*'  another  person  or  persons  to 
<<  succeed  into  such  ofhce  at 
*'  the  time  appointed  for mak' 
'*  ing   another  choicci    shall 
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where  the  mayor,  bailiflF,  or  other  officer  or  offi^'     ^^^ 


cers,  to  whom  it  belongs  to  preside  at  the  elet-  elected,  not  t» 

,  t  .  .         /•    .  1  •  i*  be  choten  for 

tion,  and  to  make  return,  or  any  midmber  of  two  sncceed- 
parliament,  ought  to  be' annually  elected*, '  die 
same  person  had  been  re-elected  into  such  office 
for  sereral  years  successively,  which  had  been 
found  inconvenient ;  it  then  enacts  and  declares, 
that  no  person  or  persons  having  been  in  such 
annual  office  for  one  whole  year,  shall  be  capable 
to  be  chosen  for  the  same  office  for  the  year  im- 
mediately ensuing.  •    •     * 


-  And  by  the  same  clause,  whete  any  such  an-  P«%mi  *  [ 
nual  officer  or  officers  is  or  are  to  continue  to#  obetmcUni; 

...  .  election  ofpcr- 

a  year,  and  until  some  other  person  or  persons  toof  totncceed 
shall  be  chosen  and  sworn  into  such  office,  a  wiieratheynre 
penalty  of  ^100,  to  be  recovered  as  therein  dl-  ayear,Mdim! 
rected,  is  imposed  upon  such  officer  or  officers,  Smc^***^" 


'^  forfeit  one  hundred  pounds  **  essoin,  protection,  or  wager 

'^  for  every  such  oflcnce,  to  be  '*  of  law,  shall  be  allowed,  nor 

**  recovered,    with    costs    of  ''  any  more  than  one  impar- 

**  suit,  by  such  person  as  will  '*  lance ;  one  moiety  thereof  to 

J*  sue  for  the  same  in  any  of  '*  her  majesty,  her  heirs  and 

her  majesty's  courts  of  re-  "  successors,   and  the  other 


4« 


**  cord  before  mentioned  ^^  by     *'  moiety  to  him  or  them  that 
action  of  debt,  bill,  plaint,    **  will  sue  for  the  same.*' 


**  or  information,  wherein  no 


*  Coarts  of  queen's  bench,  sessions  of  coimtics  palatine,  and  great 
a^ssions  io  H^ales,    See  $  1.  of  t^  act. 


4^ 


01  Jk^Tv^Kiya  oifiQEQis.    [?Awr  lu 


HetU 


vcAiwtarlljr  and  uiiUwful\]f  obstructiug  and  pre- 
veQtixLg  the^  choQ^pg  anather  per&ou  or  personj^ 
to  aucMcd  i^tasuch  office^  at  tjbte  ticue  appoiutied 
for  makiog  suck  cbpico. 


9  Ami*  €•  SO* 


tocoqporate 


In  dw  canstntctioti  of  the  ahoYO  statute,  it 
has  been  hoMen»  that  ita  Qpcmticun  n  con^ 
fined  to  corporate  officers;  and  upon  this  ground, 
the  court  of  king's  bench^  in  the  case  of  lie 
King  V.  Richardson^  £•  T»  48  Geo.  3«  decided 

* 

that  the  port-reeve  of  the  borough  of  Pflss\ljrii» 
who  is  the  returning  officer,  and  who  is  elected 
yBwtikjk  '  at  a  prescriptive  court-leet,  was  not  within  the 

Qicaning  of  the  act  (a). 


46t^ 


(a)  The  queition  in  that 
case  arose  u]Km  a  point  of 
pleading,  namely,  whether, 
undcf'the  above  ttatute,  and 
that  of  the  32  Geo.  3.  c.  58. 
§  1|  the  defendant  ceuld  be 


allowed  i^  plead  dauble^  but 
the  decision  of  the  court  is 
founded  upon  the  genera)  cx>n» 
fttruction  of  the  act.  Sef  the 
report,  and  cases  there  cited, 
9  East.  469. 
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fleets. 


f 


Section  fi«    Of  returning  officen  de  jure,  w  de  fecto. 

^  WHEREVER  it  appears  that  an  election  of  a 
member  of  parliameut  has-been  #ttrly  made^  . 
there  will  be  every  inclination  in  the  house  of 
commons  to  support  such  election ;  aud  upon 
this  principle,  the  proceedings  of  the  person  m 
possesion  of  the  O0lce  of  returning  otficer,  will 
be  adopted,  even  though  his  title  to  the  of* 
fice,  to  which  that  duty  is  Attached,  be  quesr 
tionable  {a). 

IVinchelsea,   28th  May,   1624.     The  mayor  uoum.rw. 
was  reported  by  the  committee  of  privileges  to  officfTwh^lS?. 
be  an  intruder;  but  nevertheless  the  election  JlecSwI MTiii. 
was  holden  good,  by  the  committee  and  by  the  SS^oo'^^ 

house.  iiotwiAitand. 

JVinchelseay    dth  and   10th  January,   1666.  8Joiini.675, 
The  mayor  had  not  taken  the  sacrament  of  the  Returning  of. 
Lord's  Supper,  according  to  the  rites  of  the  tohaTetakL'^ 
church  of  £«g/^r«//,  within  a  year  next  before  SftSiT^r 

• 

(fl)  In  the  cdse  of  The  King  has  bdcn  judgment  of  ovsttr 

V.  DaviCy  lord  Mansfield  said,  against     the    mayor    under 

**  How  many  instances  do  we  whom     they     derived     their 

recollect  of  mayors  acting  as  title?"    2  Dougl.  Rep.  K.  B. 

returning  officers,  after  there  589,  cit.  Uey w.  Dor.  £1. 64. 
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^t.  t.  the  election ;  and  the  committee,  upon  perusal 
iMforehUeiec.  of  the  clausc  in  the  act  of  parliament  for  rega^ 
to  tibe  IS  Car!'  latiug  Corporations  (a),  were  of  opinb%  that 
aot haViog'  the  retum  made  by  the  mayor,  of  the  election 
dMtion where,  of  Mr.  Austin^  the  sitting  member,  was  not 
hoid^'i^^  good ;  and  that  the  election  wsls '  void,  IVihen 
nouriti»taii4.  ^^  matter  came  to  be  debated  in  the  house,  the 
W^fiS^  house  disagreed  with  the  committee,  and  it!  \ras 
**^^  resolved  that  Mr.  Justin  was  duly  elected. 

i6JowB.«o...   Por/«fiou/A,  3d    Februsuy,   17 10,      Iq  thia 

ft 

(a)  The  stat.  13  Car.  2.  c.  to  afford  any  certain  inference 
1.  §  12.  renders  perisons  ineli-  from   the  decisions.'  In  ihel 
gible  to  such  office  who  shall  case  of  Devizes/27i^  l<ovcm« 
not  have,  within  one  year  be-  her,  1708,  serjcant  IVebb^  by 
fore  their  election,  taken  the  his  petition,  alleged  that  Mr. 
sacrament  of  the  Lord's  Sup-  Distort ^  the  sitting  rocmbcr, 
per,  according  to  the  rites  of  prevailed  upon  the  under>8he- 
the -church  of  £itg^7ufk    See  riff  to  deliver  his  precept  to 
The  King  \.  Smithy   3  T.  R.  J.  £.  as  mayor  (although  he 
573.    The  King  v.  Brown,  3  was  not  so),  who,  at  the  in- 
.         T.  R.  574.  The  King  v.  7'ke  stigation  of  Mr.  DiitOMy  exc- 
.   . . ,    r      .   Corporation  of  Bedford,  1  East,  cutcd  it,  and  returned  him  and 
R- 79*  The  King  y.  Hawkins f  Mr.  Methuen,    although  not 
10  East.  R.  211,  <77i/r,  26*6.  lef;ally   chosen;    he   further 
.  In  the  Plimpton  case,  27th  alleged,  that  he  (being,  as  re- 
Cctober,    and    5th    Decern-  corder,   chief   officer  in    the 
.  ber,   }69lf    the  mayor  was  borough,  in  the  vacancy  of 
alleged   to   be    an    usurper;  a  mayor)  and  otiicrs  of   the 
but  the  petition  was  withdrawn  common    council,     demand- 
before  any  resolution  made,  ed  the  precept,  and  protested 
10  Journ.  540.  574.    In  those  against  such  proceedings.  The 
of    Clitheroey    2d    February,  petition    was   ordered   to   be 
1693,    11  .  Journ.    77$    and  heard  on  the  2Sih  April,  but 
Milborne   Port^    iSth   June,  parliament  was  prorogued  in 
1717,  18  Journ.  596.619,  the  the  interval,  and  the  petition 
titles  of  the  returning  officers  was  not  renewed.     16  Journ. 
were  questioned,  but  the  facts  22.  209. 
are  not  sufficiently  narrowed 
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case  also,  as  in  the  last,  it  appeared   that  the      ***^  •* 
mayor  had  not  taken  the   sacrament  within  a  Same  pokiC 
year  before  his  election ;  notwithstanding  which, 
the  proceedings  before  him  were  recognized,  in- 
aismuch  as  the  house  did  not  avoid  the  election, 
but  seated  the  petitioners,  sir  James  fViskart 
and  sir  JViUiam  Gifford^  who  had  the  legal  ma- 
jority of  votes,  instead  of  sir  Charles  IFager 
and  sir  John  Jennings,  who  had  been  returned; 
and  in  this  case,  that  of  JVinchetseaj    1666,  (iiMie,  449.) 
above  mentioned,  was  cited. 

In  die  case  of  Bodmin^  1792,  it  was  alleged,  t  Frai^fs^ 
that  there  was  a  radical  defect  in  the  election  of 
the  mayor  («),  who  had  acted  as  returning  offi- 
cer, and  as  such  he  had  returned  sir  John  AforS'- 
head  and  Mr.  IVilbraham  ;  but  the  counsel  for 
the  petitioners,  sir  James  Laroche  and  Mr.  Sul' 
/ir<7ii,  considered  the  law  to  be  so  completely 
established,  that  the  return  by  an  officer  de 
fucto  was  sufficient,  that  they  declined  to 
maintain  a  contrary  argument.  And  the  peti- 
tion was  voted  frivolous  and  vexatious. 


(d)  The  defect  in  the  elec-    of  the  charter  with  respect  to 
tion  of  the  mayor  was  the  non-    such  Section.  • 
ohscrvaace  of  some  requisites 


4l&d  OW^  ftBTUBNINa  OFFtCEftS.     ItAVt  lU 

Sect.  $4 


KCTioN  3.  Ofpenom  not  heiHg  riturmng  ffficert^pn-' 
suming  to  act,  or  joining  tdtth  the  proper  i^icers  in  act^ 
ing;  and  whether  the  proper  officers  deekning  to  act,  or 
being  interrupted^  other  persons  may  act. 


1.  IN  any  case  where  it  shall  appear  that 
persons  having  improperly  acted  as  returning 
officers,  have  wilfully  done  so ;  although  the  va- 
lidity of  the  election  may  not  be  affected  by  it, 
nevertheless  such  persons  will  be  liable  to  oen^ 
smre  and  punishment  by  the  house. 

And  in  several  instances,  where  the  precept 
has  been  executed  by  an  improper  person9  the 
officer  having  the  execution  of  the  writ,  has  been 
made  accountable  not  only  for  the  misdelivery 
of  the  precept,  but  also  (as  will  be  seen  here- 
after) for  receiving  a  return  thereto,  which  had 
not  been  executed  by  the  proper  officer. 


QiasT.  S9.39.  In  the  case  of  Blctchingletf^  22d  March,  1623, 
Jjouni.745.  sir  Myles  Fleetwood  and  Mr.  Ilayward  were 
b^t'"hS\*I?""  d^ily  chosen  by  the  burgage4ioiders  on  the  82d 
Jj^iJ^p^*  January,,  the  day  appointed  for  the  election; 
''gi^y    and  they  were  returned  to  the  sheriff  by  inden* 


ture  uecordiftgiy^:  on  the  StJi  February,   tfxc      ^^^*;?\ 
baiKffof  the  bwough  pTodaimcd,  that  on  the  wiAootthe 
next  day,  the  burgage^ioklers,  and  all  the  rest  niJXLS,  wkm 
of  the  inhabitants,  shotild  meet,  to  elect  bat*  catedacoo. 
ges«es>  %h*rty  of  the  inhabitaints  met,  and  ehose  ou^mmai. 
sk  My4<s  fteetTt^&d  and  Mr.  L^velly  and  sealed  tliife'to  wS^" 
an  indenture  betMTten  themseltes  and  the  sheriff,  ^SSdJ^id 
which  indenture  was  delivered  by  Lovell  him-  ^i^J^SjirJ  Me 
self  iato  t^  crowAo£Sk««  without  the  slieiriff *s  *^* 
coiiSflBt»  >i^h0  aever  sealed  aixmnteipait  tbefeo^ 
nor  ever  accepted  it.    The  house  ordered,  ditt 
Mr.  Lovell  should,  for  such  his  offence,  be  com- 
mitted prisoner  to  the  Tower  during  the  plea- 
sure of  the  house ;  and  not  to  be  enlarged  tiU 
he  had  made  his  submission^  and  acknowledged 
his  fault  upon  his  knees  at  the  bar  of  the  house ; 
and  that  he  should  not  be  elected  &r  t;he  said 
borough  (^hdc  vice)  (a). 

In  the  Mwthtad  case,  8tli  and  9\h  Januaryj  i9^Jvxm.7^\p 
]72]«  where  tlic  house  had  resolved  (i  3th  June,  i8Jooni.562. 
1717),    that   tlic  constables  were  the  proper  f^406.)    - 
officers  to  whom  the  precept  ought  to  be  de-  JS5m«S!?». 
livered,  and  to  whoni  the  execution  belonged,  J^J^^^mu: 
notwithstandiug  whidi,  two  other  perswis  had  ^  t««««todf.^ 


(a)  -^ce  mtc^  MiZ  to  I26«  .of  tlie  lumte  coul^  ncft  liave 
From  what  is  there  stated,  it  prcveofted  the  electors  iran 
should  seem  that  such  ordor     choosing  Mr.  Lovell. 


440*  or  EXTURKIVO  0FFICXR9..    [PA&TI1«, 

BecU9.      acted  as  such ;  a  motion  wa»  put  and  carried|  • 

"  that  John  Vioary  and  Joscpk  Sherry^  h^yhig . 

presumed  to  act  as  the  returning  officer  ^J  the.. 

V)  1^  election,  &c.  in  defiance  oftihe  resolutioii  .> 

of  this  house,  are  guilty  of  a  high  <rimo  and 
misdemeanor."  And  they  were  severally  ordered 
into  the  custody  of  the  serjeant  at  arms.  . 

3.  With  respect  to  persons  not  beiifg  Ktum^ 
ing  officers,  joining  with  the  proper  officers  m 
acting  as  such :  .:•.•■' 

.   ..'      • '     .     .•  - 

(ifaf^  44S.)         Upon  thcf  principle  before  mentioned  of  siip^ 

porting  the  election,  if  fairly  made,  the  circum^ 
stance  of  such  persons  joiuing  in  hdlding  the 
election,  or  making  the  return,  has  been  COBI- 
sidered  not  to  avoid  the  election. 


1 9fck.  406.  In  the  Taunton  case,  1 803,  the  bailiffs  of  the 
ssiouni.ssf.  borough,  and  the  constables,  jointly  acted  as 

Eicctien  hold.        ^         .  -.,  i         j     ^i  :  i. 

en  cood,  not-  rctummg  oflicers,  and  made  the  return ;  whereas 
Sat  tbe  CM^  the  constables  ought  not  to  have  interfered :  the 
te^r^mhir  comniittcc  held  the  sitting  members  duly  elect- 
^iti^tdth*^  ^d,  although  they  at  the  same  time  reported, 
^^90.    ''  ^^^^  ^he  bailiffs  of  the  borough  of  Taunton, 

appointed  at  a  court-leet  held  annually  in  and* 
for  the  said  borough^  are  the  legal  returning 
officer  of  the  said  borough." 
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S.  As  to  whether,    the  proper  officers   de-      •wts. 
clining  to  act  or  being  interruptedi  odier  per« 
sons  may  act : 

There  are  cases,  but  not  of  recent  date,  in  gww,whf. 
which  the  returning  officer  declining  to  fulfil  proper  officer 
his  duty  in  taking  the  poll,  the  electors  have  act,  other  per* 
voted  before  a  constable,  or  even  before  a  pri-  the^^oa? 
vate  person,  and  their  votes,  as  well  as  the  elec* 
tion,  have  been  holden  good. 

Such  were  the  cases  of  Cricklade^  1st  April,  lo  Jonnbrt, 
16899  BXid  of  Liverpool^  5th,  I9th,  21st,  and  24th  ti  Joiini.47«. 
March,  1729-30. 

But  in  the  case  of  IVells^  15th  and  20th  Ja-  so  joam.  isd. 
lyiary,  and  19th  February,  1766,  where  the  poll  {Ji-Cfi^^ 
was  taken  by  one  Keate,  who  was  not  the  pro- 
per returning  officer,  evidence  was  offered  to 
shew  the  refusal  of  the  mayor  to  go  into  the 
borough  to  receive  the  precept,  whereupon 
Keate  proclaimed  the  election  and  took  the 
poll;  but  the  house  refused  to  admit  the  poll  so 
taken  by  Keate  to  be  produced. 

So  in  the  Cricklade  case,  1775,  where  the  ii><wf.«sj^ 
returning  officer,  upon  an  appearance  of  riot, 
(as  to  the  extent  of  which  there  was  contradic- 
tory evidence),  clQsed  the  poll,  and  positively 
refused  to  renew  it^  and  votes  were  thereupon 
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taken  before  a  constable,  tlie  committee  resolved 
that  the  constable's  poll  should  not  be  given  in 
evidence  (flf),  and  that  parole  evidence  lihould  not 
be  admitted  to  prove  wluit  persons  polled  be- 
fore hinu 


Section  4.     Of  the  course  of  proceeding  where  there  art 
adverse  claims  to  be  returning  officer. 

ALTHOUGH  if  the  return  be  regularly 
made,  the  house  will  not  usually  inquire  into 
the  title  of  the  officer  making  the  return,  yet, 
if  it  becomes  necessary,  it  will  make  such  in- 


(a)  It  is  to  be  observed, 
that  no  other  person  than  the 
returning  officer  has  any  au- 
thority under  the  statutes  to 
administer  the  bribery  oath, 
which,  by  the  stat.  2  Geo.  2. 
c.  24.(see^/7f)r7?c/a*,xiii.)  may 
be  required  to  be  taken  by 
every  voter;  and  this  was 
'  much  relied  upon  in  the  ar- 
gument against  the  validity  of 
the  constables'  poll,  in  the 
Crickladc  case  of  1775.  1 
Doug.  293. 

That  the  presiding  officer 
or  officers  means  the  regular 
returning  officer  or  ofliccrs, 
sufficiently  appears  from  the 
tenor  of  the  act,  is  remarked 


by  Mr.  sf  rjeant  Heyuood^  Co. 
111.  chap.  8.  referring  to  %  2. 
and  3.  The  same  observa- 
tion arises  from  the  provisioDS 
with  respect  to  the  oath  which 
may  be  required  to  be  taken  by 
freeholders. 

The  2  Geo.  2.  c.  24.  took 
effect  24th  J  une,  1 729.  The 
writ  in  the  Liverpool  case  (re- 
ferred toa/i^e,  449), which  ^^ 
moved  on  a  vacancy,  was  order- 
ed on  the  14th  May  of  thtt 
year,  (Journ.  21.  376'.)  so  that 
the  election  probably  hap- 
pened before  the  act  was  to 
take  place.  I  Doug.  313, 
note  to  the  Cricklade  case. 
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quiry;  nor  will  it  suffer  its  jurisdiction  to  be      ,^^A 
.questioned  in  this  particular. 

Many  cases  of  this  sort  h^ve  occurred,  where 
returns  have  been  made  by  different  persons 
claiming  to  be  returning  officers,  either  in  re- 
spect of  different  offices,  or  different  claims  to 
the  same  office. 


In  the  Minehead  case,  21st  and  23d  May,  is  Jonrn.  sas. 
and  13th  June,  1717,  two  precepts  having  been  where  neces. 
sent  by  the  sheriff  (by  way  of  precaution),  two  ^^mquire"'* 
polls  were  taken,  and  two  returns  made ;  the  proper  reuSii. 
constables  and  lord  of  the  manor  petitioned  to  Md^^diTnot 
be  heard  as  to  the  right  of  the  constables  to  fton^^'k^ 
preside  at  elections;   the  counsel  against  the {Jg/^^jj;^*®" 
petition  of  the  constables,    objecting  to  their  |^^^-?^'> 
proceeding  upon  their  petition,    the  question 
who  was  the  returning  officer  being  "  a  matter 
of  private  property,  triable  at  law,  and  that  the 
house  never  took  upon  them  to  determine  such 
a  question;"  the  counsel  having  been  ordered 
to  withdraw,    and  again   called  in,    were  ac- 
quainted by  the  speaker,  by  order  of  the  house, 
that  the  house  would  not  suffer  them  to  dispute 
the  privileges  of  the  house. 

Where  it  becomes  necessary  to  decide  between  in  caia  of  a^. 
different  persons  which  is  the  proper  returning  J^l^iBriSy* 
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officer,  this  question  is  usually  decided  in  the 
first  instance,  and  the  return  by  the  proper  per- 
son is  thereupon  treated  as  the  legal  one  (a). 

There  have  been  several  cases,  wherein  ad* 
verse  claims  of  this  nature  have  been  con- 
sidered ;  but  in  some  of  them  the  grounds  of 
decision  are  not  particularized;  in  others,  the 
facts  which  would  connect  them  with  this  head, 
are  so  intermixed  with  other  matter,  as  to  pre* 
vent  any  definite  conclusion  being  dra^vn  there- 
from (i). 

In  others  again,  the  circumstances  where- 
upon they  have  been  determined  have  no  re- 


» 


(a)  In  the  case  of  Milhorne 
Port,  1775,  where  there  were 
three  polls  taken  by  different 
persons,  the  committee  re- 
solved one  of  them  to  be  ille* 
gal,  and  that  the  other  two 
appeared  so  complicated  to- 
gether that  they  thought  it 
their  duty  to  go  upon  the 
merits  of  the  election,  with* 
out  previously  deciding  be- 
tween them,  which  they  ac- 
cordingly did.     1  Doug.  97* 

lie,  117. 

(b)  See  Truroy  2d  Febru- 
ary, I68S,  10  Journ.  16. 
DartmmUh,  post,  46l,  and 
13  Joum.  203.  Dartmouth, 
13th  February,  1700.  Ibid. 
323.  Banbury,  13th  March, 
^700,   lb.  402.    Dartmouth, 


28th  May,  I7OI,  lb.  579. 
Camelford,  8th  May,  1711, 
16  Journ.  643.  Okchmnpian, 
I77\y  lFi-as.69. 

Clitheroe,  2d  February, 
1693.  The  returning  officer 
who  had  returned  the  sitting 
member  was  a  minor ;  and  al- 
though he  had  demanded  to 
be  sworn,  he  had  never  been 
sworn,  and  his  election  as 
bailiff  was  disputed  :  the  com- 
mittee resolved  the  sitting 
member  to  be  duly  elected, 
but  the  house  disagreed,  and 
avoided  the  election ;  though 
upon  what  ground  is  uncer- 
tain, as  there  was  also  evi- 
dence of  corrupt  practices. 
11  Journ.  77. 
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ference  to  any  other  than  the  particular  place  ia 
respect  of  which  the  discussion  has  arisen  (a). 

In  cases  where  there  are  adverse  claims  to  the 
office  in  question,  the  house  will  not  adopt  the 
election  holden  by  the  proper  officer  against  that 
holden  by  the  intruder,  unless  proper  steps  arc 
taken  by  such  officer,  at  the  time  of  the  election^ 
to  make  it  publicly  known  that  the  proceedings 
before  him  are  the  only  legal  ones,  and  that  the 
adverse  proceedings  are  consequently  illegal* 


Orford,    13th    and    S7th    February,    1700,  J^^^;^* 
and   25  th  March,    1701.     Two  persons,    viz. 
Saunders  and  Hastiftgs,    pretended  each   to 


(a)  In  the  cases  of  Brmdley^ 
S4th  November  and  8th  Fe- 
bruary, I7O8,  l6Journ.  10. 
S7'  and  1st  December  and 
19th  December,  171O,  16 
Jnurn.  408. 439,  the  question 
was,  iivhether  the  bailiff  under 
the  old  or  tke  new  charter  was 
the  proper  returning  officer. 
In  the  former  they  decided  in 
fayourof  the  new,  but  in  tho 
latter  in  favour  of  the  old  char- 
ter. Amotion  was  upon  the  lat- 
ter occasion  made  and  affreej 
to,  "  that  the  charter,  dated 
the  SOth  April,  17O8,  attempt- 
ed to  be  imposed  on  the  bo- 
rough of  BtmdUjfy  against  the 
consent  of  the  ancient  corpo- 
ration, is  void,  illegal,  and 
destructive  of  the  constitution 


of  parliament;^*  and  it  was 
resolved,  '*  that  an  address 
should  be  presented  to  her 
majesty,  desiring  her  to  give 
directions  for  repealing  the 
said  charter,**  &c.  S.  C.  poit^ 
436. 

In  the  case  of  feterbo* 
rough f  1st  February,  1727, 
the  petitions  of  James  PiXf 
bailiff  of  this  city,  and  of  the 
dean  and  prebendaries  of  the 
cathedral  church,  complained, 
that  the  dean  and  prebend* 
aries,  by  grant  from  Henry 
the  eighth,  are  lords  of  that 
city,  in  right  of  their  church, 
ana  have,  by  their  appoint* 
ment,  a  bailiff,  to  whom  the 
sheriff  of  NortUmptomUre 
used  to  direct  his  precept  | 
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s*ct4.  the  office  of  mayor.  Notice  was  given  to 
"Where  two  the  shcrifF  that  Hastings  was  the  mayor  and 
verteiy  claim-  expectcd  the  preccpt,  and  also  to  Saunders 
tBrning  officer,  not  to  meddle  therewith  ;  and  a  copy  of  a 
«n  t"he?h£^"  verdict  which  had  been  given  in  a  trial  at  bar, 
wupro^of-  (a^d  which  was  alluded  to  in  the  petition  as 
^SS^^^n--  decisive  against  the  title  of  Saunders) ,  was  left 
cept,  mud  aL   1,^^^  ^j^^  the  sheriff  and  with  Saunders.    Elec- 

tions  were  severally  holden,  and  returns  made 

SJSlSed^titor*  '^y  Saunders  and  by  Hastings^  the  former  re- 
hp  in  respect  turning  the  sitting  members,  the  latter  the  pe- 
to  whom'soch   titioncrs.    The  petitioners'  counsel  insisted  that 

notice  hftd  *  ^ 

been  girtn^      they  could  make  it  appear  that  Saunders  was 

Kras  not  the  "^  mi«  -^i. 

proper  officer;  not  the  lawful  mayor.    To  this  point  the  com* 

mittee  did  not  thmk  fit  to  hear  them. 


to  the  other  not 
•  to  inter- 
meddle 


yet  the  other 
not  having  giT- 


£ut  it  not  being  pretended  that  public  notice 


ivhich  bailiff,  together  with 
the  members  of  the  said 
church,  ami  principal  citizens, 
did  make  the  clcctious  and  re- 
turns; that  notwithstanding 
such  usage,  the  sherif!  direct- 
ed his  precept  to  Robert  Smithy 
bailiff  of  the  hundred  of  Na^- 
saburgf  and  caused  it  to  be 
delivered  to  him,  and  not  to 
PiXf  who  demanded  the  same. 
There  was  a  return  made  by 
Pix,  which  tho  sheriff  refused 
to  annex  to  the  precept,  and 
another  by  Smth,  which  he 
did  annex* 


Upon  the  9th  of  April,  upon 
hearing  the  merits,  the  house 
resolved,  that  "  the  execution 
of  the  precept,"  &c.  **  and  the 
making  the  return  thereof, 
are  in  the  bailiff  of  the  said 
city,  appointed  by  the  dean 
and  chapter  of  the  cathedral 
church oi Peterborough"  The 
house  ordered  the  return  made 
by  Smith  to  be  taken  off  the 
file,  the  same  not  being  signed 
by  the  proper  returning  of- 
ficer ;  and  that  signed  by  Pauy 
to  be  annexed.  21  Journ,  2<>* 
127* 
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had  been  given  at  the  time  of  the  said  election     ^:  ^ 


by  Hastino;s,  nor  that  he  ever  had  the  precept ;  «r  pmbiic  b»- 
and  it  also  appearing:  that  no  person  protested  time  of  the 
against  Saunders  s  proceedings  while  he  was  in  iMimiMdiic 
the  town-hall,  or  anyone  demanded  a  poll  of  MMwha^iqi 
him,  the  committee  resolved  the  sitting  mem-  l^iwttiM 
bers  to  be  duly  elected ;  and  the  house  (after  a  Se ftrmSvMlf 
motion  to  re-commit  the  merits  had  been  nega-  hSSat^^SST 
tived)  agreed. 


Bossineyy   9th  and    11th  December,    1741.  MJ««»-ts. 
Robins,  the  mayor,  petitioned,  complaining  that  wiierethcpw. 
Mr.  Foriescue,  the  sheriff,  caused  the  precept  Tcred  to  the 
to  be  delivered  to  the  late  mayor,  who,  notwith-  the  ^Sakuicjnf 
standing .  that  he,  Robins,  demanded  the  pre- him,  notwi^ 
cept  of  him,  proceeded  to  election,  and  returned  tSe^fomCT*'**'* 
the  sitting  members ;  that  the  petitioner,  who  S^nfi^ 
was    the     proper   officer,     also   proceeded    to  jJ^Jj^^^J^* 
election,   and    returned    Mr.   Sabine  and    Mr.  ^^ttel^iSSd* 
Tower  J     who    were    duly   elected;     but    that*"**^ 
the    sheriff    refused    to    receive    his    return, 
^pon  proof  of  the  above   circumstances,  the 
house  ordered    the    return   made  by  the  pe- 
titioner to   be   annexed  to  the  writ,    he  be- 
ing the  proper  returning  officer  of  the  said  bo- 
rough. 

The  case  of  Wells,  1 5th  and  20th  January,  *>J««ni.  456. 
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^^^[^     i766f  18  in  circumstances  similar;  and  the  house 
Hmif^u     came  to  th^  like  resolution. 


^mujmjL  ^*  appears  from  the  cases  of  Bewdley^  1st  and 
t9iwim.704,  19th  December,  1710;  Mineheady  8th  and  9th 
^«if,46s»B.  *  January,  1781 ;  as  well  as  from  those  of  Peter^ 
dkihpcndto  borough^  Ist  February,  1727,  and  of  Bossiney 
tiie  pi«per  0^  aqd  fVelhj  just  mentioned ;  that  where  the  sho- 
tersHiyiioid  riff  has  delivered  his  precept  to  an  improper 
Mtwitinouid-  person,  the  legal  returning  officer  may  proceed 
^  to  an  election ;  and  that  the  return  signed  by 

him,  and  tendered  to  the  sheriflf  in  due  time^ 
notwithstanding  that  his  advei^ary  was  in  pes* 
session  of  the  precept,  will  be  consid^ped  as  the 
legal  return,  and  annexed  as  such  to  the  wiit 
•^  ^  and  precept 


•» 


4 


SscTiciN  5.  Of  a  taeancy  in  an  ofice,  wherdo  ike  f)0« 
turn  of  the  prit  or  freceft  mediate^  or  immediate 
belongs. 

IT  may  happen,  either  that  there  may  be  a 
vacancy  in  an  office,  whereto  the  writ  is  directed, 
and  from  whence  a  precept  is  issued  thereupon, 
or  in  an  office  having  the  immediate  executioa 


CHAP,  v.]     OF  RETURNING  OFFICERS.  45T 

bf  the  writ  or  precept ;  and  this  may  he  the  case      •««*•  *• 
either  at  the  time  of  issuing  such  writ  or  pre- 
cept, or  may  become  so  between  that  time  and 
the  time  of  the  return. 

It  is  therefore  an  important  question  how 
such  vacancy  would  affect  the  election  pro- 
ceedings. 

With  respect  to  a  vacancy  in  an  office 
whereto  the  writ  is  directed  in  the  first  in« 
Stance: 

1.  In  the  case  of  the  counties  palatine,  and  vh««writdi. 

,  ,  *^  '  rected  to  more 

m  that  of  the  cinque  ports,  the  writ  is  uni-  tium  one  per- 

toO|  io  the  oifB 

formly  directed  to  more  than  one  officer;  it jiiocthre, it 
should  seem,  therefore,  that  either  of  the  per»  theoiBceofoM 
sons  to  whom  it  is  so  directed,  has  an  inde- othtfwiyaci. 
pendent  authority  under  the  writ,  and  that,  in 
tlie  event  of  a  vacancy  in  the  office  of  one  of 
these  persons,    it  might  be  executed  by  an* 
Other. 

S.  In  the  case  of  a  vacancy  in  the  office  of 

hijjh  sheriff  of  a  county,  by  death,  the  general 

provision  for  the  performance  of  all  the  duties 

'of  the  office-  would  comprize  those  relating  to 

parliamentary  elections. 


15B 


OF  RSTURNINQ*  OFFICERS.     [^ART  II. 


««ct.5.  By  the  statute  3  Qeo.  I-  c.  15.  ^8.  (a), 
Sheriff  of  a  in  the  event  of  the  death  of  any  high  she- 
b^fore  hw  o/!  Jiff  of  any  county  in  England  or  fVales^  be- 
under  SSriff  '  fore  the  expiration  of  his  year,  or  before  he 

is  lawfully  superseded,  his  under  or  deputy  she- 
riff is»  nevertheless,  to  continue  in  office,  and  to 
execute  all  things  belonging  thereunto,  in  the 
name  of  the  deceased  sheriff,  until  another  is 
appointed  and  sworn,  and  to  be  answerable  for 


(a)  The  stat.  3  Geo.  1.  c, 
15.  "  An  act  for 'the  better  re- 
"  gulating  the  office  of  sheriffs ^ 
**  and  for  ascertaining  their 
.  ^^feesy  and  the  fees  for  suing 
**  out  their  patents  fWd  passing 
"  accounts.'* 


f  8.  **  A^d  whereas  {;rcat 
'*  inconvcnicncies  have  arisen 


u 


by  tho  death  of  sheriffs 
*^  during  the  time  of  their 
•*  sheriffalty*  be  it  enacted, 
^  by  the  authority  aforesaid^ 
"  that  if  any  high-sheriff  of 
**  any  county  of  England  or 
*^  IVales  shall  happen  to  die 
**  before  the  expiration  or  de- 
**  termination  of  this^  year, 
**  or  before  he  be  lawfully  su- 
"  persededy  in  such  case  the 
•*  under-sheriff  or  deputy  rfie- 
**  riff  by  him  appointed  shall 
**  nevertheless  continue  in  his 
*\  office,  and  shall  execute  the 
"  same,  and  all  things  belong- 


"  iugthercuntOyinthenaroeof 
'^  the  said  deceased  sheriff,  un- 
**  tilanothersheriffbeappoint* 
''  ed  for  the  said  county  and 
*'  sworn,"  (as  directed  in  the 
act);  *'  and  the  said  under- 
**  sheriffor  deputy  sheriff  shall 
**  be  answerable  for  the  exe- 
''  cution  of  the  said  office  in 
*'  all  things,  and  to  all   re- 
^  spcctSt  intents,  and  purposes 
''  whatsoever,  during  such  in- 
*^  terval  as  the  high-sheriff  so 
<<  deceased  would  by  law  have 
'^  been  if  he  had  been  living ; 
'*  and  the  security  given  to 
^  the  high  sheriff  so  deceased, 
'^  bythe  said  under-sheriff, and 
**  his  pledges,  shall  stand,  re- 
''  main,  and  be  a  security  to 
^'  the  king,  his  heirs  and  sue- 
^*  cessors,  and  to  all  persons 
*'  whatsoever,  for  such  under- 
"  sheriff's  due  performance  of 
"  his  office,  during  such  in- 
"  terval." 


*  So  inRnffhead's  Stats.:  but  oturrf.  whether  it  ought  sot  to  be 
<<  Am/' instead  of  «nAtf?'* 
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the  execution  of  the  office  as  the  deceased  high      ^«ct-  «• 
sherifF  would  have  been^  had  he  been  alive. 

This  statute,  it  is  to  be  observed,  applies  to 
the  case  of  a  vacancy  by  death  only ;  i^fc^cancy 
from  any  other  cause  is  not  thereby  prdnded  for. 

S.  As  to  a  vacancy  in  the  office  of  a  sheriff 
of  a  city,  &c.  being  a  county  of  itself: 

This  case  involves  the  preliminary  question,  Sheriffs  efd. 
of  how  far  such  case  is  within  the  operation  of  co^nntic*s,  a^* 
thC' statute  of  3  Geo.  1.  c.  15.  {a).  ^'Jl^ibe. 


liffflumMaell 


(a)  The  question  would  be,  '^  or  to  contract  for,  promise^ 

whether  the  term  of  high-she-  "  or  grant,  for  money,"  &c. 

riff  of  any  county,   in  §  8,  *'  the  said  office,"  &c.  &c. 
would  reach  the  case  of  sheriffs        The  language  of  §  21.  ap« 

for  cities,  &c.  being  counties  ?  pears   to  consider   §   10.   as 

There  are  parts  of  this  act  reaching  the  case  above  in 

which  seem  to  contemplate  a  question;  that  section  (21.) 

construction     which     would  which  evidently  has  reference 

comprise  them.  to  §  10.  provides,  *'  that  this 

The  %  10.  recites,    "  that  '*  act,  or   any  thing  therein 

**  the   office  of  under-sheriff,  '^  contained,  shall  not  extend 

''  and  other  offices  and  places  ''  to  the  sheriffs  of  hondon  and 

**  in  the  disposal  of  the  high-  "  Middleser^  the  county  pala- 

"  sheriff,  have  of  late  years  "  tine  of  Durham^  the  county 

•*  been  frequently  sold,"  &c.  **  of  IV eUinor dandy  or  to  the 

and,  for  remedy, enacts,  "  that  "  sheriffs  of  any  city  being  a 

**  it  shall  not  be  lawful  to  or  "  county  of  itself  or  to  any 

**  for  any  person,"  &c.  '*  to  **  of  them,  as  to  their  placing 

"  buy,  sell,"  &c.  "  the  office  *'  in,  or  disposing  of  any  of 

"  of  under-sheriff,"   &c.  6cc,  "  the  offices,  places,  or  era« 

"  or  any  other  office  or  place  **  ployments,  of  their  under- 

"  pertaining  to  the  office  of  "  sheriffs,  county-ch  rks,  bai- 

**  high-sheriff  of  any  county  or  "  liffs,    or  other  officers,   or 

**  shire  in  England  or  h'aki,  '^  their  continuance  therein.** 
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g€ct5.  Should  it  be  considered  to  be  so,  which,  from 

the  general  tenor  of  the  act,  is  most  probable, 
the  event  is  then  provided  for  in  the  manner 
before  stated* 


Shoiim  Ithe  construction  of  the  act  be  holden. 
otherwise,  the  case  would  identify  itself  with 
that  of  a  vacancy  in  the  office  of  any  returning 
officer  under  a  precept ;  and  upon  that  hypo* 
thesis,  reference  may  be  had  to  what  is  about  to 
be  stated  respecting  die  latter. 

i4Jmn»«s8,  In  the  case  of  Gloucester ^  19th  December^ 
inoneaseof  170S  (before  mentioned),  upon  the  death  of  one 
two  retnrnTaf  of  the  shcriffis,  after  the  receipt  of  the  writ, 
^^^!t^  which  .occasioned  the  proper  time  to  elapse  for 
teiliB^ttept  taking  steps  in  order  to  the  election,  the  house 
^twMtiSL'  only  ordered  the  writ  to  be  superseded,  and 
'•"■•**^       another  to  be  issued. 

4.  As  to  a  vacancy  in  the  office  of  a  return- 
ing officer  under  a  precept : 

Cases  of  such  vacancy,  at  the  time  of  issuing 
the  writ '  or  precept,  do  not  seem  to  be  in  any 
way  provided  for  (flf). 

{a)  In  the  case  of  Devizes,  sorjeant  Webb  complained  that 
17th  November,  1708,  fante,  the  precept  had  been  dcHven?d 
444,  n.)  where  the  petition  of    to  a    person  who  was    nol 
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Such  cases,  however,  and  those  where  there      ®*^  *• 


has  been  no  known  or  fixed  returning  officer,  it  seems  m  if, 

,  ,      .  in  esse  of  a 

seem  m  pn^xCiple  analogous ;  and  in  the  latter,  Tacancy  in  tfie 
it  appears  from  the  resolutions  laid  down  in  the  tamiDg  officer 
case  of  Bletchingli/f  that  any  elector  may  act     oept^'any  S!^ 

tor  might  act, 
at  least  for 

It  is  there  said,   that  ^^  where  there  is  no  asthatofgir* 
known  or  special  officer  to  this  purpose,  within  election^ 
the  borough,  and  the  electors  are  many,  and  all        ^'    * 
in  equal  degree  of  right  and  interest,  every  one 
of  them  is  a  lawful  officer  to  this  purpose,  to 
warn  such  of  his  fellows  as  he  thinks  good,  to 
meet  at  such  time  and  place  as  they  appoint" 


There  have  been  instances  of  such  offices 
becoming  vacant  after  the  precept  has  been 
issued;  but  the  house  has  not  adopted  any 
fixed  course  thereupon. 


Dartmouth,  9th  January,  and  12th  February,  isjonnkioi. 
1699.     Mr.  Davy,  high  sheriff  of  Devon,  by  his  inacaseof  a 
petition,  set  forth  in  substance,  that,  pursuant  to  ^^tarSngoA- 
the  writ,  he  directed  and  sent  his  precept  tb  the  ^%<^t,  after 
mayor  and  burgesses  of  Clifton,  Dartmouth,  dt^^f bSt 
and  Hardnesse,  for  electing  a  burgess,  &c.  and  pJiJ^iU^ile* 
delivered  the  same  to  Mr.  JVhitrow^  the  mayor;  J^J^t^Jei^, 


mayor,  tbe  mayoralty  was  va-    petition  uever  came  to  a  hear* 
cant;  (16  Journ.  22.)  but  tbe    ing. 


46i  OF  KETURNING  OFFICERS.      [PART  n# 

^^^^  that  he  proclaimed  the  day  for  the  election,  but 
tiofiswcre  died  before  the  day  appointed;  that  the  bur- 
ferentpenonty  gcsses  and  freemen,  notwithstanding,  proceeded 

the  boose  <ic«  ,  ^ 

dined  gi¥in|r    to  clcction ;  that  somc  of  them  returned  Mr. 

dircctioni  to    Heme  by  one  indenture,  and  others  returned 

Mr.  Holt  by  another  indenture:  he  further 
prayed  the  direction  of  the  house,  whether  both, 
or  which  of  the  two  indentures,  he  ought  to  re- 
turn to  the  clerk  of  the  crown ;  or  whether  he 
could  return  cither  of  them,  they  not  coming 
to  his  hands  by  the  proper  officer,  who  had  so 
died  after  the  proclamation  made,  before  the 
election. 


The  house  did  not,  in  consequence  of  this 
application,  give  any  particular  directions  as  to 
what  course  should  be  pursued;  but  ordered, 
"  That  the  sheriff  be  directed,  according  to  his 
"  duty,  to  make  a  return  of  his  writ/'  He 
thereupon  forwarded  both  returns  (a)  into  the 
crown  office. 

But  the  house  (though  upon  what  ground  is 
not  stated),  resolved,  that  Mr.  Heme  and  Mr. 


{a)  Each  noticed  the  death  "  au'l  free  burgesses,"  and  to 

of  the   mayor;   the  one  was  be  **  ir.der  the  common  seal.** 

expressed  to  be,  **  by  several  These  in  itters  were  opened  by 

of  the  burgesses ;"  the  other,  the  coudnoI,  but  no  witnesses 

**  by  sereral  of  the  magistrates  were  exaaiined. 
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Holty  who  had  been  returned,  the  one  by  the     ^^ 
one  indenture,  the  other  by  the  other,  were  re* 
spectively  not  duly  returned. 


It  seems  that  if  a  change  of  such  officer  fairly  ^***^?' 
takes  place,  in  consequence  of  death,  or  of  ex-  P>««e  pending 
piration  of  the  period  of  office,  •  pending  the  ing^  *t ««»» 
election  proceedings,  the  person  succeeding  to  may  «cu 
the  office    should  complete  what   remains   to 
be  done(/i),   as    appears    from   the  following 
cases  {b). 

JBridgenorth,  20th  February,  1509,  which  was  i  Jonrn.sor. 

,     /.  ,  .   .  Ill       Where  there  is 

betore  there  was  any  provision  to  enable  the  a  change  of  re« 


(a)  Lord  Glenhcrvie  speaks 
of  such  having  been  the  prac- 
Xice,  and  that  no  objection 
has  been  made  to  it.  1  Doug. 
138.  Milborne  Tort,  (n.  B.) 

(b)  The  above  reasoning 
goes  upon  the  presumption  of 
the  possibility  of  supplying 
the  place  of  a  returning  officer 
on  the  moment;  but  there  may 
be  places  where,  from  the 
length  of  notice  necessary  pre- 
vious to  such  appointment,  or 
from  various  other  reasons, 
this  may  be  impossible;  and 
for  such  cases  there  seems  no 
provision  in  the  law. 

It  is  not  easy  to  anticipate 
an  incident  which  would  create 
greater  difiic  jlty,  in  a  place 
where  the  voters  are  numerous, 


than  the  death  of  a  returning 
officer,  after  the  commence- 
ment of  the  poll,  or  during  a 
scrutiny,  there  being  no  means 
of  immediately  supplying  his 
place ;  and  should  such  an  oc- 
currence take  place  at  a  gene- 
ral election,  the  difficulty 
would  be  increased,  from  the 
circumstance  that  the  house 
of  commons  would  not  be  sit- 
ting, consequently  there  could 
be  no  directions  from  above. 
The  contingency  might  possi- 
bly be  provided  for  by  a  regu- 
lation, that  in  every  precept 
there  should  be  a  direction, 
not  only  to  the  usual  returning 
officer,  but  also  to  one  or 
two  persons  of  known  respect- 
ability at  the  place  in  ques« 
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f^^*^     under-sheriiF  to  act,  there  is  the  following  en- 
tnniiiig officer  try:  ^^  A  writ  before  the  session  to  the  sheriff; 
writyitsems    the  sheriff  dies  before  the  election.''  Resolved^ 
mj  act.         '^  The  nev^  sheriff  to  return ;   the  bailiff  can- 
not.*' 


ioJoiim.900,       Dor  Chester  J    3d  and  4th  December,  1689* 
taneptiiat.     On  compUunt  that  the  writ  for  electing  a  bur-- 

gess  for  this  borough  was  not  executed,  it  was 
ordered,  that  Mr.  Cooper ^  the  late  under-sheriff, 
and  Mr.  Atwelt,  the  present  under-sheriff^  of 
the  county  of  Dorset^  should  attend,  to  give 
an  account  of  the  reason  thereof. 

When  they  had  been  examined,  it  was  or- 
dered, that  the  mayor  of  Dorchester  should 
forthwith  proceed  to  execute  the  precept  sent 
to  him  by  the  late  sheriff. 

1  Dottg.  97.         Nor  is  the  above  proposition  shaken  by  the 

103* 136.  •  . 

A  return  made  resolutions  in  the  case  of  Milborne  Forty  1775, 
JLow?K.     where  the  return  made  by  a  person  who  was 


tion,    for   the    propriety    of  city    from    illness*    Another 

which  nomination  the  sheriff  mode  would  be,  in  the  event 

to  be  responsible;  it  being  pro-  of  a  vacancy  of  a  returning 

vided,  at  the  same  time,  that  officer,  under  a  precept,   to 

the  persons  to  whom  the  in-  make  the  sheriff  rcspooiible  for 

strument  was  so  directed,  in  the  execution  of  the  precept. 

addition  to  the  returning  of-  But  it  sh6uid  seem  that  this 

ficer,  should  only  act  in  the  deficiency  in  thC  law  ought 

event  of  his  death,  or  iucapa*  in  some  way  to  be  amended. 
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one  of  the  sub-bailiffs  at  the  time  of  the  deli-      ^®**  ^ 
rery  of   the  precept,   was    adopted^  notwith-*  tomingoffioer, 
standing  that  new  offices  had  been  appointed  thedeiweryof 
between   such  delivery  and   the  return ;    be-  «d^i^twith? 
cause,  m  that  case,  the  substitution  of  the  new  ll^oini^^^ 
officers  was  made  utider  circumstances  which  fore  the  dec- 
rendered  its  legality  very  questionable.  app!ii?^^ 

being  made 
wnder  circiioi* 
stances  of 
■  donbtftakg» 

Section  6.  Of  the  oath  tq  be  taken  by  retufmng  offi- 
eerss  and  of  their  general  duty^  fym  far  mhmterial  or 
judicial. 

EVERY  returning  officer  is,  by  the  statute  2  ftetomiMoi; 
Geo.  3.  c.  24.  §  3,  required  to  take  and  subscribe  Afpeni.xf. 
the  oath  therein,  immediately  after  reading  the 
writ  or  precept,  which  may  be  administered  by 
a  justice  of  the  peace  of  the  county  or  place,  or 
any  three  electors. 

The  particulars  of  the  duty  of  returning  of- 
ficers, are  to  be  found  under  the  respective 
heads  to  which  they  are  applicable* 

With  respect  to  their  general  duty,  it  need  f^^^^^J!^ 
hardly  be  observed,  that  the  law  exacts  of  every  |°^1^^J^» 
person  who  is  placed  in  this  situation,  that  hiy  andconsisUBt- 
conduct  shall  be  upright,  consistent,  and  im-  ceotmt  and 
partial;  and  that  he  shall,  in  all  respects,  act  ttehoMc^ 

H  H 
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«ect.  6.  to  the  best  of  his  knowledge  and  capacity ;  from 
which  line,  wherever  he  shall  deviate,  by  lend- 
ing himself  to  the  views  of  particular  candi« 
dates,  or  by  making  the  colour  and  authority  of 
his  office  subservient  to  private  ends  and  pur- 
poses, the  so  doing  will  be  highly  criminal ; 
and  if  brought  before  the  house,  he  will  not 
fail  to  incur  both  punishment  and  cen- 
sure (a). 

i5JoiirD.55,  Norwich,  6th  December,  1705(A).  The 
^taniiiigof.  mayor  published  an  illegal  bye-law,  rcstrainmg 
aJ^by^w^  any  persons  from  voting  except  for  freemen,  for 
^nJ^Jtc^'  the  purpose  of  influencing  certain  electors.  The 
ton^ooBiiiit.    house  committed  him  to  custody. 

s  Dong.  148  Sudbury,  1775(c).  The  mayor  distributed 
irt. 


(a)  Several  cases  of  mis- 
eondnct  of  returning  officers 
will  be  found  under  the  dif- 
ferent heads  in  this  volume. 
'  (b)  The  mayor,  upon  occa- 
sion of  the  election,  published 
a  bye-law  made  at  an  assem- 
bly in  Norwich^  28th  Novem- 
ber, 1640,  by  which  any  one 
that  should  give  his  voice  for 
any  man  not  free,  to  be  cho- 
sen citizen  for  the  parliament, 
should  forfeit  to  the  use  of  the 
poor  ^5,  or  suffer  imprison- 
ment; the  house  resolved, 
that  "  jyilliam  BlythCy  esq. 
late  mayor  of  the  city  oiNor^ 
wich,  by  printing  and  pub- 
lishing a  pretended  bye-law, 


made  in  the  year  l640,  con 
trary  to  magna  ckarta,  in 
order  to  terrify  the  electors  of 
the  said  city  from  free  and  im- 
partial voting  in  the  late  elec- 
tion, &c.  is  guilty  of  an  iUe- 
gal  and  arbitrary  proceeding." 
And  for  his  offence,  he  was 
ordered  into  the  custody  of 
the  Serjeant  at  arms. 

(c)  Just  before  the  electiont 
the  mayor  had  a  thousand 
copies  printed  of  an  extract 
from  the  Durham  act,  (3  Geo. 
3.  c.  15.)  containing  the  clause 
disqualifying  freemen  admit- 
ted to  their  freedom  witliia 
the  year,  and  mentioning  the 
penalty  of  ;£iOO  on  such  per^ 
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copies  of  the  statute  3  Geo.  3.  c.  15,  setting      »ect.6. 
forth  the  penalties  therein  imposed  upon  per-  Returning  o 

.  ,  .  .  ^  ,     *     cer  mis-stati 

sons  voting  under  certain  circumstances,    but  actofpariia 
omitting  an   exception  therein,  which  it  was  votes  of  eiec 
material  for  the  electors  to  know;  and  after-  i^d^"" 
wards,  by  his  own  representation  of  the  law,  to 
persons  inquiring  of  him,  confirmed  the  state- 
ment of  the  act,  so  partially  made,  in  such  co- 
pics.     Tlie  committee,  having  called  in  all  the 
persons  belonging  to  the  borough,  who  were  in 
attendance,  by  the  chairman,  in  their  presence, 
solemnly  reprimanded  him* 

The  cases,  also,  of  Great  Grimsby,  and  Mid-  f^^^  *^* 
dlesexj  about  to  be  stated,  afford  instances  of 
a  similar  nature. 


It  ought  to  be  observed,  with  respe<1:  to  the  QM«re,whefli 

11  n  •  iv      •  1  •      1         retarningoffl 

general  duty  of  returning  officers,  that  it  has  cer  minigten 

orjadiciid? 

Botis  presuming  to  vote,  but  go  to  gaol.    After  ttife  com- 

omitting  the  exception  in  fa-  inittee  had  settled  their  opi- 

vour  of  persons  having  an  in-  nion  among  themselves  witli 

choate  title,  &c.   He  had  him-  regard  to  the  merits  of  ihe 

self  caused  such  copies  to  be  election,  before  they  rommu- 

distributed   among   the    per-  nicated  their  determinati6n  ta 

sons  claiming  to  be  enrolled,  the  house   they  ordered   the 

Some    of    them    taking    the  mayor,  and  all  the  agents  and 

alarm,  came  to  ask  his  opi-  persons  belonging  to  Sudbury 

nion  whether  they  might  vote  who  happened  to  be  in  at- 

yithout  incurring  the  penalty,  tendance^    to  be  called   in ; 

and  received  for  answer  that  and  the  chairroaDy   by  their 

they  would  certainly  be  liable  direction, publicly  reprimand* 

•to  it  if  they  presumed  to  vote,  cd  the  mayor  for  his  conduct 

mid  if  not  able  to  pay,  must  at  the  election. 

U  H   2 


i 
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JjJJ;^  been  a  point  touch  agitated,  whether  it  is 
wholly  ministerial,  or  whether  it  is  in  any  de^ 
gree  judicial 

There  can  be  no  doubt  that,  in  those  branched 
of  their  duty  wherein  the  law  has  marked  out 
a  definite  line,  it  is  ministerial ;  but  as  regard- 
ing the  two  material  branches,  of  deciding  upon 
the  capacity  or  incapacity  of  candidates,  or 
upon  the  qualifications  or  disqualifications  of 
.  electors,  the  subject  requires  some  investigatioQ; 

As  to  the  duty  of  returning  officers,  in  de- 
ciding upon  the  capacity  or  incapacity  of  candt* 
dates,  it  is  not  within  the  province  of  any  re- 
turning officer  to  judge  thereupon,  further  than 
as  far  as  will  hereafter  appear,  when  treating 
of  the  return ;  but,  with  respect  to  their  duty 
in  deciding  upon  the  qualifications  or  disqualifi- 
cations of  electors,  great  doubts  have  been  en« 
tertained^ 

It  has  been  contended,  on  the  one  side,  that 
fetuming  officers  are  merely  ministerial  (a),  with 

(a)  This  has  been  inferred  cording  to  the  case  of  Brisiol^ 

cm  the  one  side  from  the  li-  SOth    December,    ifiSO,     Q 

mited  powers  of  returning  of-  Joum.  6S4)«^  or  to  examuid 

4ccrs  at  the  poll,  the^  having  evidence, 

-tto  power  to  administer  an  It  has  been  contended  also^ 

oath  (for  general  pufp€6es,ao*  thai,  from  several  alalutoiy 
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respect  to  the  admission  or  rejection  of  voteS|  9^  ^ 
and  that  wherever  vptes  are  legally  tendered| 
and  the  persons  proposing  to  vote,  are  willing 
to  take  such  oaths  as  may  be  legally  required  of 
them,  the  returning  officers  cannot^  upon  zxiy 
grounds^  reject  them« 

On  the  other  hand,  it  has  been  urged,  tlut 
returning  officers  have  the  power  to  receive  or 
reject  votes  tendered  at  the  poll,  according  to 
their  legality  or  illegality  (^r),  of  which  such 
officers  are  to  judge. 

The  language  of  the  following  cases,  how- 


regnlations  imposing  the  free-  See  also  the  cases  of  Haf^ 

iiolders' oath,    and  from  the  fordshire  sxid  Surre^f  l6th  Jn^ 

penalty  upon  persons  voting  nuaiy,  l^P^y  11  Joorn.  393, 

as  fre^olaers,  not  having  such  394,  wherein  it  was  holdea 

freehold  as  is  described  in  the  that  evidence  ought  not  to  be 

path,  it  is  clear  the  legisla^  admitted  to  disqualify  an  elec* 

ture  intended  to  make  that  tor  as    no    freeholder,    who 

|he  only  test  of  qualification  swore  himself  at  the  electioa 

at  county  elections ;  nor  does  to  be  a  freeholder, 

there  appear  to  be  any  ground  See  also  Olcf  Sarumf  lltb 

frhereupon  it  can  be  said  that  Dec.  1705, 15  Journ.60.  Conu 

the  nature  of  the  duty  of  re*  Dig. Viscount  C.  4.  Bui.  N.  P. 

turning  officers  in  this  respect  64.  and  Heyw.  Co.  £1.  33« 

is  different  at  any  other  elec-  472,  where  this  doctrine  is 

lions.  supported,  and  the  cases  am 

See  the  arguments  in  the  collected. 

fliddlaex  case,  2  Peck.  15.  (a)  It  has  been  said,  t^  if 

See  also  the  cases  of  Berk*  they  have  no  such  power,  the 

fUre,  22d  December,  1690,  freedom  of  election  cannot  be 

}0  Journ.  520.    Cambridge''  insured,  inasmuch  as  any  per- 

fiUre,  12th  Februaryi  1693,  sons  who  are  willing  to  take 

U  Jpura.  92.  the  oaths  ce%uired|  altbou|ii 
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«ect«^      ever,  though  not  conclusive,  is  strongly  in  fk- 
vour  of  the  latter  doctrine. 


58  Jamn.  13.        Great  Grimsby ^  1803.    The  petition  of  Mr. 
^Feck.  59.74.  MelHsfiy  wlio  claimed  that  he  ought  to  have  been 

returned  in3tead  of  Mr.  Lq/'t^  contained  a  com- 

Resohition       plaint  agaiust  the  returning  officer :  whereupon 

ing  officer  ad-   the  Committee,  after  deciding  that  Mr.  MelUsh 

'  iions'totbcfrcc-  ought  to  havc  been  elected,  came  to  resolu- 

lough)  witM    tions  (tf ),   censuring  the  returning  officer,  Jirst^ 


in  truth  not  entitled  to  vote, 
could  not  be  excluded ;  that 
the  Stat.  2  Oeo.  2.  c  24,  in 
requiring  returning  officers  to 
return  such  persons  as  shall 
to  the  -best  of  their  judgment, 
havc  the  majority  oflegal  votes, 
evidently  contemplates  a  judi- 
cial character  in  tlum,  and 
thai  the  very  e5«bci»cf  ot  a  sc  ^  u- 
tiny  depends  upon  the  same 
doctrine. 

S<e  the  arguments  in   the 
Jliddlcsex  Ciim ,  2  Peck    i;> 

See  also  1  Cum.  343,  whi  re 
Mr.  justice  Blackitotit  cnume' 
rates  the  duty  in  question  as 
one  of  the  Judicial  duties  of 
the  sheriff ;  and  the  coh's  of 
Bedfordshire,  28th  June,  1715, 
wherein  it  was  resolved,  that 
the  counsel  for  the  petitioner 
should    |i;e  admitted    to  give 
parol  t  vidence  as  to  a  person's 
being  no  fret  holder,  w  ho  swore 
himself  so  to  be  at  the  elec- 
tion,   (18  Journ.    ipo),    and 
'^hat  of  Yorkshire,  26ih  Febru- 


ary, 1735,  where  a  resolu- 
tion passed  to  the  same  eflict, 
after  reterence  to  w  veral  for- 
mer entries  on  the  journals. 
22  Journ.  593,  .^^4. 

See  also  whut  is  stated  iq 
sect.  7^  with  respect  to  the 
liability  of  returning  officers 
to  actions,  at  the  suit  of  per- 
sons whost'  votes  fiTv  impro- 
perly rejected,  posty  47(>« 

(a)  "  That  it  appears  to 
this  committee,  that  Jokn 
Simpson  J  es(j.  the  Qiayor  and 
returning  officer,  &c.  did,  on 
the  day  previous  to  the  elec- 
tion, hold  a  lull  court  of 
mayorj  aldermen,  commou 
councilmen,  and  burgesses  of 
the  said  borough ;  at  which 
court  the  said  /.  S.  did  un- 
lawfully, and  of  his  own  au- 
thority, admit  certain  per.'^oqs 
to  the  freedom  of  the  saui  bo- 
rough, to  whom  objections 
were  stated,  and  did  iduseto 
submit  to  the  coubideration 
and  judgment  of  the  alder» 
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with  respect  to^  his  conduct  previous  ta  the      ^^^  ^* 
election^  in  admitting  persons  to  the  freedom  of  ▼iewtatha 
the  borough,  of  his   own   authority,  although  own  single  an. 
such  persons  were  objected  to,  without  submit-  a» bcongLt to 
ting  the  objections  to  the  aldermen,  common  othenof^ 
councilmen,  and  burgesses,  as  he  ought  to  have  SX'^iT^.a 
done,  in  conformity  to  a   determination  of  a  J^^^^i, 
committee,  reported  to  the  house  on  the  1 1  th  ""^  •^"* 
April,   1693)  and   partially  refusing  to    admit 
others,  in  the  Hke  manner ;  and,  secondly,  with 
respect  to  hifi  partiahty  at  the  poll,  in  reject- 
ing some  votes  which  he  ought  to*  have  admit- 
ted^ and  in  admitting  others  which  he  ought  to 
have  rejected. 

men,  common  councilmen,  to  be  admitted  to  their  free- 
and  burgesses  of  the  said  bo-  dom,  And  which,  by  the  afore- 
rough,  the  right  of  «uch  per*  said  constitution,  he  ought  to 
sous  to  be  admitted  to  their  liave  done, 
freedom,  which,  by  the  con-  **  That  the  said  /.  S,  at 
stitution  of  the  said  borough,  and  during  the  election,  did 
as  determined  by  a  resolution  act  partially  in  the  execution 
of  a  committee  of  the  house  of  of  his  office  as  returning  of- 
commons,  reported  to  this  ficer,  and  did,  at  the  poll, 
houseon  the  1 1th  April,  1793,  partially  and  unlawfully  re- 
lie  ought  to  have  done ;  and  ject  the  votes  tendered  by  se- 
that  the  said  /.  S,  did  also  veral  persons  having  a  right 
artially,  unlawfully,  and  of  to  vote  at  the  said  election, 
is  own  authority,  refuse  to  which  votes  he,  the  said  /•  S» 
admit  certain  persons,  who  ought  to  have  received ;  and 
claimed  at  the  said  full  court  also  did,  at  the  said  poll,  pap- 
to  be  admitted  freemen  of  the  tially  and  unlawfully  receive 
6aid  borough,  to  their  freedom  and  admit  the  votes  of  several 
therein ;  and  did  also  refuse  persons  who  had  no  right  to 
to  submit  to  the  aldermen,  vote  at  the  said  election,  which 
common  cuuncilmeu,  and  votes  he,  the  said  John  Simih' 
burgesses  of  the  said  borough,  souy  ought,  as  returning  of<» 
in  the  said  full  court  assem-  ficery  to  have  rejected*" 
bledy  the  right  of  such  persons 
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Upon  the  report  of  such  resolutions  to  the 
house,  on  the  1 8th  March,  and  after  Mr.  Simpson 
had  been  heard,  on  the  S5th  April,  it  was  resolved, 
^^  That  the  said  John  Simpson^  at  a  full  court  or 
general  assembly  of  the  said  borough,  holdeu  on 
the  day  previous  to  the  day  of  election,  in  di- 
rect contradiction  to  the  said  determination, 
acted  illegally,  and  in  breach  of  the  privilege  of 
this  house.** 


Such  oiBcer 
committed  to 
custody,  and 
icprimandcdt 


jj22SSdi  "  '^^^  ^^^  *^'^  "^^^^  Simpson,  on  the  day  of 
^wforpar.  election,  also  acted  illegally  and  partially  in  the 
poiL  execution  of  his  office,  and  in  breach  of  the 

priviltges  of  this  house." 

He  was  then  ordered  into  the  custody  of 
the  Serjeant  at  arnis,  trom  whence  he  was  dis* 
charged  on  the  Ibih  ]\ia},  alter  receiving  a  re- 
primand from  the  bpeakei  (a). 

In  the  Middltatx  case,  1803,  this  subject  was 
fully  discussed  j  and  upon  the  evidence,  the  com- 
mittee came  to  the  tollowing  resolutions,  trom 
ivhence  the  facts  sufficiently  appear : 

jUfotatioiis  **  That  it  appears  to  this  committee,  that  on 
tamil^^ccr  the  thirteenth,  fourteenth,  and  fifteenth  days 

(a)  The  language  of  the    that  of  the  above  resolutionSt 
leprimand  of  the  speaker  is    See  58  Journ*  4^24. 
•ubsiantiaUy  the  flame  with 


%  VtxSk.  is  to 
f9. 
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of  the  poll,  on  the  first  of  which  days  there      Sect.  6. 
was  a  considerable  majority  of  votes  in  favour  for  knowioxfy 
of  IVilUam  Alainwaringy  esq.  the  sheriff,  Ro*  ^t^v^gSkk 
bert  Albion   Cou,  esq.  and  sir  JVilliam  Raw^  ?^u«tar* 
limy  knt.   wilfully,  knowingly,  and  corruptly,  whli'wotiier 
did  admit  to  poll  for  sir  Francis  Burdetty  hart.  SlS'hl^ 
upwards  of  three  hundred  persons,  claiming  to  ^^^^^^m 
vote  under  a  fictitious  right,  as  proprietors  of  a 
mill,  purported  to  be  situate  in  the  parish  of 
Isltworthy  and  called  the  Good-intent-mil/,  by 
which  means  a  colourable   majority  was    ob* 
tained  in  favour  of  sir  Francis  Burdetty  who 
was  thereby  re'urned  as  having   the  greatest 
number  of  legal  votes." 

''  That  it  appears  to  this  committee,  that  on  ntfk  oiRecr 
the  fifteenth  day,  towards  the  close  of  the  poll,  it^^SBiMMMi^ 
after  such  majority  was  established,   they  re- ^'[^•J;.!^ 
jected .persons  tendering  their  votes  under  the  Slte^^J^ 
same  circumstances."  *****^» 


"  That  it  appears  to  this  committee,  that  the  '»'  »ncoiid»t. 

-       .  •ocy*  in  wont' 

sneriff,  at  the  poll,  acted  in  a  judicial  capacity,  timeiactiiif 
by  admittmg  counsel  to  argue  the  validity  of  iometimes  mi« 
votes,  and  by  deading,  m  some  mstances,  on 
the  validity  of  such  votes ;  that  in  other  in- 
stances, they  refused  to  decide  the  validity  of 
votes  which  w  ere  objected  to,  and  stated  that 
they  would  admit  any  person  to  poll  who  would 
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!^J\  take  the  oaths^  declaring  themselves  to  be 
only  ministerial  officers,  thereby  acting  in  a 
manner  contradictory  to  their  practice  in 
other  cases,  and  in  flagrant  violation  of  their 
duty,*' 

•*  That  it  appears  to  this  committee,  that 
the  obvious  tendency  of  their  conduct  was 
to  admit  persons  having  no  right  to  poll, 
and  to  afford  the  greatest  encouragement  to 
perjury." 

Upon  the  report  of  these  resolutions,  after 
the  matter  had   been    debated,    and    counsel 
ISO,  heard  (a),  on  the  11th  March^  the  house  agreed 
with  the  committee  in  their  resolutions,  and  re« 
Meersee^    solved,  **  That  the  said  R.  A.  Cox.  esq-  and  sir 

jtwding  com*  ^ 

■gjj^j«2^w  JV.  Rawlins  J  knt  by  their  conduct  and  practices 

at  the  said  election,  as  stated  in  the  foregoing 
resolutions,  as  well  as  by  refusing  to  refer  to 
the  assessments  for  the  land-tax^  acted  in  viola- 
tion of  their  duty,  contrary  fo  law,  and  in 
breach  of  the  privilege  of  the  house."  And 
they  were  committed  to  Net»)gate,  where  they 

i9JonrB.tS8,  remained  till  the  10th  May,  when  they  were 

S59* 

(a)  See  the  Jonmals,  Slst,  ary ;  1st  and  8th  March,  1805. 
25th,  29th  January;  1st,  5th,  60  Journ.  9*  l^*  25.  28.  3& 
Sth,  Idth,  19th,  27th  Febru-    44.  55.  71.  ^9-  H3. 129* 


ISl. 
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rimanded  {a)    by    the    speaker,     and    dis- 
Tged. 


47i 
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^  Sir  William  Rawlins^ 
d  Robert  Albion  Cox, 
Your  conduct  having  un- 
;oDe  the  severe  but  just 
uadvt Tsions  of  this  house, 
)wed  by  a  sentence  of  ig- 
linious  punishment,  it  is 
o  be  understood  by  you, 

by  all  men,  what  this 
se  has  considered  to  be 
character  of  your  odencc, 
upon  what  grounds  you 
this  day  to  be  liberated. 
The  s>um  of  your  offence  is 
:  that  you  being  the  she- 
ftnd  returning  officer,  did, 
n  election  for  the  county 
Middlesex,  for  the  purpose 
^ving  a  colourable  majo- 
to  one  candidate  in  prc- 
ce  of  another,  wilfully, 
wingly,  and  corruplly  ad- 
fictiiious  votes  upon  the 
;   that  your  inconsistent 

contradictory  practices 
rded  the  greatest  encou- 
tment  to  perjury,  and  that 

refused  to  examine  the 
Jity  of  votes  by  reference 
16  land  tax  assessments, 
efiance  of  the  laws  of  your 
itry.  . 

Greater  offences  than 
s  cannot  be  laid  to  the 
ge  of  any  men  holding 
ligl  ofTic*  with  which  vou 
i  then  invested  ;  an  oliice 
hich  you  were  raised  by 
Gree  choice  of  your  fcllovjr 


citizens  in  the  metropolis  of 
this  empire,  and  of  which  of- 
fice you  betrayed  Ab  most 
important  duties  ;r«^w1ating 
at  once  the  freedom  of  elec- 
tions, the  privileges  of  this 
bouse,  and  the  just  constitu* 
tion  of  parliaments. 

^'  Upon  these  charges,  esta- 
blished by  ample  and  conclu- 
sive evidence,  you  were  com- 
mitted to  his  majesty's  gaol  of 
Newgate,  the  common  re- 
ceptacle of  malefactors,  there 
to  remain  prisoners,  amongst 
those  over  whom  you  had  been 
magistrates;  a  signal  proof 
of  the  power  and  the  justice 
of  this  house,  an  indelible  dis- 
grace upon  you,  and  a  m^ 
morable  example  to  others. 

**  Nevertheless,  it  appear- 
ing now,  by  your  petition, 
that  your  minds  have  been 
humbled  to  a  due  sense  of 
your  misconduct,  and  that 
your  errors  may  be  in  some 
degri^  imputed  to  the  igno- 
rant or  criminal  advice  under 
which  vou  unfortunately  act* 
ed,  this  house  is  willing  to 
believe  that  the  ends  of  justice 
are  at  length  satisfied :  it  has 
therefore  consented  that  you 
now  be  discharged. 

'*  And  you  are  discharged 
accordingly,  paying  your 
fees,* 
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Sbctioh  7*     Of  the  raponsibilityofretufTiing  qfficenfor 

the  due  execution  of  their  duty. 


RETURNING  officers  arc  highly  responsible 
for  the  due  performance  of  their  office,  in  every 
branch  thereof  They  are  amenable  in  all  in* 
stances  to  the  house  of  commons,  as  fulfilling  i 
public  duty  immediately  within  their  jurisdic- 
tion. There  are  also  several  statutory  penalties 
imposed  upon  them  for  default  in  various  re- 
spects. Tliese  will  be  detailed  when  treating  of 
the  particular  duties  in  respect  of  which  such 
penalties  attach  (a).  . 

Atttmhg^f'  In  addition  to  their  responsibility,  in  manner 
•ibieinaiiao  abovc  mentioned,  they  are  further  answerable 
baving  a  right  at  tfac  commou  law,  to  the  electors,  m  actions 
properi^  %-"*"  at  their  suit,  in  respect  of  any  votes  which  they 
w«»«»»w^ote;  j^^y  improperly  reject,  their  liability  to  such 

action  (though  long  disputed),  being  now  de- 
cidedly established. 


(a)  Disobedience  of  the  in-  the  stat.25  G«o.  S.  c.  Si^wliicb 

junctions  of  a  statute  relating  by  §  13,  makes  any  returning 

to  a  public  duty  is  of  itself  an  officers  offending  against  that 

indictableoffence.  See4Hawk.  act  answerable  under  an  i]h 

P. C.  libt  2.  c«  25.  ^  4t  See  also  formation  or  indicUnent. 


CKAP«  v.]      OS  U£TUBNINO  0FFICEE8* 


477 


This   liability,  however,  is  in  some  degree       9t^r^ 


qualified,  inasmuch,  as  in  order  to  maintain  any  bnt  in  tocb  9f0r 
such  action  against  a  returning  officer,  it  must  mostb^aiiegei 
both  be  alleged  by  the  pleading,  ^nd  proved  by  i^nsiube  de- 
tbe  evidence,  that  in  refusing  to  admit  the  vote, 
ke  w|is  actuated  by  fraud  and  malice. 

In  the  memorable  case  of  Ash  by  v.  JVhite  «Ld.Riy«* 

9dS« 

and  othersj  T.  T.  2  Ann.  the  plaintiff,  a  voter  at  saik.  i9. 
Aylesbury^  brought  an  action  Against  the  de* 
fendants,  who  were  the  constables,  and  as  such^ 
returaing  officers,  for  rejectingjbiis  vote,  which 
he  had  tendered  at  the  election.  After  a  ver- 
dict for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment  that  the  action  was  not  maintainable. 

• 
Three  judges,  viz.  Goulds  Powys^  and  Powell^ 
W^reof  that  opinion  («),  and  contrary  to  the  opi- 
nion of  lord  chief  justice  Holt  {b\  the  judgment 
WM  arrested. 


(a)  Thdr  opinion  was  ibund- 
cd  principal iy  upon  these 
grounds:  Fmt^  because  the 
defendants  were  judges  of  the 
tiling,  «nd  acting  therein  as 
':}iidges;  secondliff  because  it 
MTMB  a  parliamentary  matter, 
with  which  the  court  had  no- 
tUng  to  do ;  thirdly  y  because 
tto  plaintiff's  privilege  of  vot- 
ing was  not  a  matter  of  pro- 
perty or  profit,  so  that  the 
mndrance  of  it  was  merely 


damnum  sine  injuria  ;fourtkfy^ 
that  it  related  to  the  public, 
and  was  a  popular  offence.  It 
also  had  great  weight  with 
some  of  the  court ;  that  it  was 
an  action  primes  impresnoni$  ; 
and  that,  if  allowed,  it  would 
tend  to  a  multiplicity  of  ac* 
tions. 

{b)  Lord  Ch.  J.  HoUy  \n 
maintaining  that  the  action 
would  lie,  gave  his  reasons  in 
a    very   kamed    judgment^ 
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^^^*J\  The  decision  was  afterwards  reversed  in  the 
1  Bro.  ParL  house  of  lords  (a) ;  and  this  judgment  of  the 
oct.cfLtf4.       house  of  lords  established  a  rule  which  has  been 

considered  as  decisive  in  subsequent  cases,  al-* 
though  the  umbrage  taken  by  the  commons 
thereat,  and  their  resolutions  thereupon  pass* 


wherein  he  respectively  an- 
twered  the  objections  of  the 
other  judges,  and  after  his- 
torically observing  upon  the 
parliamentary  representation, 
shewing  the  importance,  in 
the  contemplation  o/  the  law, 
of  the  franchise  of  voting;  and 
remarking,  that  if  the  plain- 
tiflf  had  the  right,  he  must  of 
necessity  have  a  means  to 
vindicate  and  maintain  it, 
and  a  remedy,  if  injured,  in 
the  exercise  or  enjoyment  of 
it;  that  it  is  a  vain  thing  to 
imagine  a  right  without  a  re- 
medy, for  that  want  of  right 
and  want  of  remedy  are  reci- 
procal. 

Powell,  J.  thought,  that  af- 
ter a  determination  in  parlia- 
ment, in  favour  of  the  plain- 
tiff's right,  the  trouble  and 
charge  of  vindicating  it  would 
maintain  an  aci;ion,  but  that 
none  lay  before.  2  Ld.  Raym. 

947. 9^9' 

(a)  The  judgment  passed, 
50  lords  against  l6. 

The  following  resolutions 
were  passed  2b th  January, 
1703: 

1.  ''  That  according  to  the 
known  laws  and  usage  of  par- 


liament, it  is  the  sole  right  of 
the  commons  of  EmgUmd^  in 
parliamimt  assembled,  (ex- 
cept in  cases  otherwise  pro- 
vided for  by  act  of  parliameniX 
to  examine  and  determine  all 
matters  relating  to  the  right  of 
election  of  their  own  mem-' 
bcrs." 

2.  '^  That  according  to  the 
known  laws  and  usage  of  par- 
liament, neither  the  qualifica- 
tion of  any  elector,  or  tha 
right  of  any  person  elected,  is 
cognizable  or  determinable 
elsewhere  than  before  the 
commons  of  England^  in  par- 
liament assembled,  except  in 
such  cases  as  arc  especially 
provided  for  by  act  of  parlia* 
mcnt." 

3.  *'  That  the  examining 
and  determining  the  qualifi- 
cation or  right  of  any  elector, 
or  any  person  elected  to  serve 
in  parliament,  in  any  court  of 
law,  or  elsewhere,  than  before 
the  commons  of  England  in 
parliament  assemblecl,(t;xcept 
in  such  cases  as  are  especially 
provided  for  by  act  of  parlia- 
ment), will  expose  all  mayors, 
baiiiris,  and  other  oflicen, 
who  are  obliged  to  take  tha 
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cd  (rt),  had  the  effect,  for  a  considerable  time, 
of  deterring  persons  from  acting  upon  the  law 
thus  laid  down. 
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On  the  9th  March,  1767,  complaint  was  made  si  Jonnusii. 
to  tlie  house,  that  in  breach  of  the  privilege  of  ^'  ^^'  ^' 


poll,  and  make  a  return  there- 
upon, to  jmultiplicity  of  ac- 
tions, vexatious  suits,  and  in- 
supportable expences,  and  will 
subject  them  to  different  and 
independent  jurisdictions,  and 
inconsistent  determinations  in 
the  same  case,  without  re- 
lief.'' 

4.  <<  That  Matthew  Askhy 
having,  in  contempt  of'  the 
jurisdiction  of  this  house, 
commenced  and  prosecuted  an 
action  at  common  law  against 
WUUam  White^  and  others, 
the  constables  of  Aylesbvri/^ 
for  not  receiving  his  vote  at 
an  election  of  burgesses  to 
serve  in  parliament  for  the 
said  borough  of  AjfUsburyy  is 
guilty  of  a  breach  of  the  pri- 
vilege of  this  house." 

5.  **  That  whosoever  shall- 
presume  to  commence  or  pro- 
secute any  action,  indictment, 
or  information,  which  shall 
bring  the  right  of  the  electors, 
or  persons  elected  to  serve  in 
parliament,  to  the  determina- 
tion of  any  other  jurisdiction 
than  that  of  the  house  of 
commons,  (except  in  cases 
especially  provided  for  by  act 
qX  parliament),  such  person 
^  persons,  and  all  attomies, 


solicitors,  counsellors,  and 
Serjeants  at  law,  soliciting^ 
prosecuting,  or  pleading  in 
any  such  case,  are  guilty  of  a 
high  breach  of  the  privilege 
of  this  house/' 

These  resolutions  were  or* 
dcrcd  to  be  fixed  on  JVestmn* 
stcr-hall  gate.    1 4  Journ.  308. 

Notwithstanding  these  re- 
solutions,  the  above    action 
being  proceeded  in,  and  abi» 
several     new     ones    brought 
against  the  constables  oiAylc9» 
burjfy  for  refusing  votes,  and 
complaint  of  this  having  beea 
made  to  the'  house  of  com* 
mons,  they  ordered  the  seve- 
ral plaintiffs  to  attend,  and 
committed  them  to  Newgate ; 
and  Mr.  Mead^  an  attorney 
at  law,  was  also  ordered  inta 
custody  of   the  serjcant    at 
arms,  for  proceeding  in  the 
cause     of    Askby    v.    WMit 
since  the  last  session  of  par- 
liament.    See  21st,  23d,  and 
24th  November,  and  5th  De- 
cember, 1704.  14  Journ.  431. 
433.  445.     See  also  ih,  549* 
552. 

(a)  In  consequence  of  what 
had  passed  in  the  lower  house, 
a  committee  of  the  house  of 
lords  drew  up  a  very  long  and 
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^^^  the  house,  Matthias  Davids^  and  other  personf 
Conpiaini  to  (who  Were  named)  had  brouu;ht  actions  of  tres- 
action  bronght  pass  On  the  casc,  against  Mr.  Merrick^  the  late 
iur^cer for  high  sheriff  of  Pembrokeshire^  for  refusing  their 

votes  at  the  late  election  for  a  knight  of  the 
shire,  and  that  certain  persons  named  acted  as 
attomies  in  the  said  actions.      After  debate. 


tlaborate  state  of  the  case, 
which  being  read  and  ap- 
proved of,  the  house,  on  the 
S7th  March,  1704,  came  to 
the  four  following  resolutions : 
(See  17  Lords  Journ.  534.) 

lBt»  *'  That  by  the  known 
laws  of  this  kingdom,  every 
freeholder,  or  other  person, 
iMtving  a  right  to  give  his  vote 
at  the  election  of  members  to 
serve  in  parliament,  and,  be- 
ing wilfully  denied  or  hinder- 
ed so  to  do,  by  the  officer  who 
ought  to  nxeive  the  same, 
may  maintain  an  action  in  the 
queen's  courts  against  such 
officer,  to  assert  his  right,  and 
recover  damages  for  the  in- 
jury." 

Sdly,  ''  That  the  asserting 
that  a  person,  having  a  right 
to  give  his  vote  at  an  election, 
and,  being  hindered  so  to  do 
by  the  officer  who  ought  to 
take  the  same,  is  without  re- 
medy for  such  wrong,  by  the 
ordinary  course  of  law,  is 
destructive  of  the  property  of 
the  subjects,  against  the  free- 
dom of  elections,  and  mani- 
festly tends  to  encourage  cor- 
ruption and  partiality  in  of- 
ficers, who  are  to  make  re- 


turns  to  parliament,  and  to 
subject  the  freeholders,  and 
other  electors,  to  their  arbi- 
trary will  and  pleasure.** 

3dly,  **  That  the  declaring 
Matthew  AMy  guilty  of  a 
breach  of  privilege  of  the 
house  of  commons,  for  prose* 
cuting  an  action  against  the 
constables  of  Ayleabmry^  for 
not  receiving  his  vole  at  an 
election,  after  he  had,  in  the 
known  and  proper  methods  of 
law,  obtaim*d  a  judgment  in 
parliament  ibr  recovery  of  his 
damages,  is  an  unprecedented 
attempt  upon  the  judicature 
of  parliament,  and  is,  in  e& 
feet,  to  subject  the  law  of 
England  to  the  votes  of  the 
house  of  commons." 

4thly.  ''That  the deterrin| 
electors  from  prosecuting  ao» 
tions  in  the  ordinary  course  of 
law,  where  they  are  deprive4 
of  their  right  of  voting,  and 
terrifying  attomies,  solicitors* 
counsellors,  and  serjea&ts  ai 
law,  from  soliciting,  prose* 
cuting,  and  plead ing«  in  suck 
cas«  s,  by  voting  their  so  do* 
ing  to  be  a  breach  of  privilege 
of  the  house  of  commons,  is  9 
manifest  assuming  a  powerf 
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and  several  adjoxirnnients,  vi2»  to  the  I6th  and 
SOth  March,  and  6th  and  9th  April,  the  latter  day 
was  appointed  for  hearing  the  matter  at  the  bar 
of  the  house ;  the  house  however  having  been 
informed,  that  the  parties  would  undertake  to 
discontinue  the  actions  in  question ;  and  after- 


Sect,  r. 


to  tontroul  the  law,  to  hin- 
der the  course  of  justice^  and 
subject  the  property  of  £ng» 
iishmen  to  the  arbitrary  votes 
of  the  house  of  commons." 

And  on  the  27th  of  Pebru- 
ary  following,  the  house  fur- 
ther resolved  :  (Sec  17  Lords 
Journ.  677') 

1st,  **  That  neither  house 
of  parliament  hath  any  power, 
by  any  vote  or  declaration,  to 
create  to  themselves  any  new 
privilege  that  is  not  warrant- 
ed by  the  known  laws  and 
customs  of  parliament." 

2dly,  "That every  freeman 
of  England t  who  apprehends 
himself  to  be  injured,  has  a 
Tight  to  seek  redress  by  action 
at  law;  and  that  the  com- 
mencing and  prosecuting  an 
action  at  common  law  against 
any  person  (not  entitled  to 
privilege  of  parliament)  is  no 
breach  of  the  privilege  of  par- 
liament/' 

3dly,  "  That  the  house  of 
commons,  in  committing  to 
Newgate  Daniel  Home,  Henry 
BasSf  and  John  Paton,  junior, 
John  Patiiy  and  John  Oviatt^ 
for  commencing  and  prose- 
cuting an  action  at  common 

law,    against   ihe    late   con- 
• 


Stables  of  Aylesbury,  for  not 
allowing  their  votes  in  elec- 
tion of  members  to  serve  ip 
parliament,  upon  pretence 
that  their  so  doing  was  con- 
trary to  a  declaration,  a  con* 
tempt  of  the  jurisdiction,  and 
a  breadh  of  the  privilege  of 
that  house,  have  assumed  to 
themselves  alone  a  legislative 
authority;  by  pretending  td 
attribute  the  force  of  a  law 
to  their  declaration ;  have 
claimed  a  jurisdiction  no^ 
warranted  by  the  constitution ; 
and  have  assumed  a  new 
privilege,  to  which  thoy  can 
shew  no  title  by  the  law  and 
custom  of  parliament;  and[ 
have  theieby,  as  far  as  in 
them  lies,  suLjccted  the  rights 
of  Englishmen,  and  the  free- 
dom of  their  persons,  to  the 
arbitrary  votes  of .  the  housa 
of  commons/' 

4thly,  "  That  every  Eng-^ 
lishman  who  is  imprisoned,  by 
any  authority  whatsoever,  has. 
an  undoubted  right,  by  his 
agents  or  friends,  to  apply  for 
and  obtain  a  writ  of  habeoi 
corpus,  in  order  lo  procure 
his  liberty  by  doe  course oi 
law/' 

5thly,  ''  That  for  the  hoitti 
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wards  being  further  informed,  that  they  had 
so  done,  the  matter  was  thereupon  dropped; 
since  which,  although  such  actions  have  been 
brought  more  than  once,  the  house  has  not  in- 
terfered. 


S«8. 


s Lud.  s48,(n*)     Sargent  v.  Milwardj  was  an  action  brought 
Htyw.Bor.£i.  after  the  general  election,  in  1784,  against  the 

defendani:,  who  was  mayor  of  Hastings.  The 
declaration  stating  the  plaintiff's  right,  and  that 
the  defendant,  knowing  the  same,  and  wrong* 
fully  intending  to  deprive  him  thereof,  refused 
his  vote.  The  defendant  pleaded  the  general 
issue.    The  plaintiff  had  a  verdict  for  jCgOO 


of  commons  to  censure  or  pu- 
nish any  person  for  assisting 
a  prisoner  to  procure  a  writ 
of  hdt^eas  corpus,  or  by  vote  or 
otherwise  to  deter  men  from 
soliciting,  prosecuting,  or 
pleading  upon  such  writ  of 
habeas  corpus,  in  behalf  of 
such  prisoner,  is  an  attempt 
of  dangerous  consequence,  a 
breach  of  the  many  good  sta- 
tutes provided  for  the  Hberty 
of  the  subject,  and  of  pemi* 
ciouS  example,  by  denying 
the  necessary  assistance  to  the 
j^risoner,  upon  a  commitment 
of  the  house  of  commons, 
ivhich  has  ever  been  allowed 
upon  all  commitments  by  any 
authority  whatsoever." 


ffthly,  "  That  a  writ  of  er- 
ror is  not  a  writ  of  grace,  but 
of  right,  and  ought  not  to  be 
denied  lo  the  subject,  when 
duly  applied,  for,  though  at 
the  request  of  either  house  of 
parliament;  the  denial  thereof 
being  an  obstruction  of  jus- 
tice, contrary  to  magtia  char" 

tar 

These  latter  resolutions  oc- 
casioned a  free  conference  be- 
tween the  two  houses;  but 
neither  of  them  being  inclined 
to  yield  to  the  other,  the  queen 
soon  afterwards  put  an  end  to 
the  dispute  by  dissolving  the 
parliament. 
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damages.  The  defendant's  malice  made  part  of  s«ct.r. 
the  plaiiitift'a  case.  The  action  was  brought  in 
the  court  of  common  pleas,  and  afcerwards,  upon 
writ  of  error,  the  proceedmgs  were  removed 
into  the  court  of  king's  bench.  When  the  case 
came  on  for  argument,  in  Easter  term,  1786, 
the  court  prevented  the  counsel  for  the  plain* 
tiff  in  error  from  discussing  their  objections  to 

• 

the  action,  by  telling  them,  that  the  case  of 
Ashby  V.  IVhite^  in  the  house  of  lords,  was  in 
point,  and  so  conclusive  upon  the  subject, 
that  it  would  be  in  vain  to  agitate  the  ques* 
tion. 

Drove  V.  Coulton^  was  an  action  of  the  same  «  Lud.  245,(0.) 
sort,  which  came  on  to  be  tried  before  /f'ilson, 
J.  at  the  Lent  assizes  for  Cornwall^  1787.  The 
plaintiff's  Counsel  having,  in  opening  the  case, 
declared  that  he  did  not  mean  to  charge  the  de- 
fendant with  any  thing  malicious  in  his  refusal 
x)f  the  vote ;  the  defendant's  counsel  objected 
to  the  competency  of  the  plaintiff  to  proceed 
with  his  evidence,  upon  the  ground  of  the  ad- 
mission on  his  part  that  the  defendant  had  done 
nothing  wilfully  wrong,  alleging,  as  the  plain- 
tifTs  counsel  admitted,  that  he  had  acted  con- 
formably to  the  usage  of  the  last  thirty  years, 
and  to  three  concurring  decisions  of  election 

I  I  S2 
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Sectr.  committees;  and  contending,  that  the  founda- 
tion of  the  action,  and  of  all  others  against  offi- 
cers of  the  law  in  the  execution  of  their  duty, 
was  a  wilful  and  malicious  misfeasance. 

The  learned  judge  at  first  inclined  to  let  the^ 
|)laintifF  proceed  with  his  evidence,  saying, 
there  were  two  questions  for  the  jury  to  con- 
sider ;  ^rstj  whether  the  plaintiff  had  a  right 
to  vote ;  and,  secondly^  whether  the  defendant 
had  acted  maliciously,  in  refusing  the  v6te ;  and 
that  it  might  be  necessary  to  go  through 
the  whole  case,  in  order  to  ascertain  these 
points. 

But,  after  a  full  hearing  of  the  counsel  on 
both  sides,  his  lordship  was  of  opinion,  that  he 
ought  to  direct  a  verdict  to  be  taken  for  the  de- 
fendant, or  the  plaintiff  to  be  non-suited,  with- 
out proceeding  furtlier.  He  observed,  that  the 
statute  7  &  8  Will.  3.  r.  7,  which  was  made  to 
prevent  false  returns,  and  gives  an  action  to 
the  party  grieved,  does  not  allow  it  tcj  the 
candidate  himself,  unless  the  return  be  xvilfully 
false;  and  that  it  would  be  very  inconsistent 
to  suppose  that  one  much  less  aggrieved,  ^and 
who  has  less  interest  in  the  same  transaction 
should  yet  be  more  favoured  in  the  recovery  of 
damages. 
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He  then  mentioned  the  case  of  Burgoynt  v.      ^^^^ 
Moss^  as  a  case  of  an  action  by  a  candidate  «Lud.«46,(n; 
against  a  returning  officer,  for  a  false  return, 
wherein   the    defendant   had    a  verdict    upon 
the  ground    that,  he  had    not    acted ,  ma/tci- 
•eusly. 

Mr.  justice  IVilson  also  observed,  that  lord 
chief  justice  Holt^  in  the  report  of  the  case  of 
Ashby  V.  JVhite,  in  the  king's  bench,  endeavours 
to  establish,  that  an  action  lies  generally  for 
the  mere  obstruction  of  the  right ;  but  that  the 
decision  of  the  house  of  lords,  upon  that  case, 
was  founcled  on  a  different  principle,  viz.  the 
wilfulness  of  the  act ;  and  that  the  same  prin- 
ciple was  enforced,  in  the  justification  which 
the  house  of  lord$  published  of  their  conduct ; 
which  it  was  supposed  was  drawn  up  by  the 
fchief  justice  himself. 

* 

He  said,  that  Holt  stoo^  single  in  this  parti* 
cular  opinion  ;  but  in  compliance  to  the  autho- 
rity of  so  great  a  name,  he  offered  to  direct  the 
question  to  be  put  upon  the  record  in  a  special 
verdict,  in  order  to  have  it  solemnly  argued  and 
determined,  if  the  leading  counsel  for  the  plain- 
tiff would  declare  his  own  assent  to  lh«  opi- 
nion of  lord  Holt, 
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^^^         This  was  declined,  and  the  plaiiitiff  wa$  non^ 
suited. 

No  step  was  afterwards  taken  to  renew  the 
question,  by  moving  to  set  aside  the  non-suit. 


Section  8.    Scotland. 

THE  subject  matter  of  this  chapter, apply ing 
with  respect  to  elections  in  England^  under  the 
term  returning  officer ^  to  the  person  who  pre- 
sides, and  with  whom  it  is  to  make  the  return 
to  the  instrument  under  which  the  election  is 
immediately  holden,  it  is  requisite  to  explain, 
that  in  Scotland  the  corresponding  functions 
are  not  wholly  committed  to  any  one  person, 
but  that  iu  different  particulars,  the  duty  de* 
volves  upon  different  persons/ 


That  which  regards  the  immediate  holding 
the  election,  and  making  the  inimediate  return, 
belongs  partly  to  the  prescs,  and  partly  to  the 
clerk  of  the  meeting,  in  county  elections ;  and 
to  the  common  clerk  of  the  presiding  borough, 
in  borough  elections,  (the  same  rule  obtaining 
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throughout  in  the  latter  cases,  and  not  vary-  ^^ 
ing  according  to  the  constitution  of  each  place» 
as  in  England).  In  what  respects  the  above 
duty  belongs  respectively  to  the  preses  or  to  th^ 
clerk,  will  appear  in  stating  the  progress  of  the 
,  election  proceedings. 

As  to  who  are  the  persons  to  act  as  preses  and 
clerk  at  the  respective  elections : 

The  former  is  either  directly  or  indirectly 
chosen  for  the  occasion,  in  all  instances.  Tliis 
is  also  the  case  with  respect  to  the  clerk,  at 
elections  for  counties,  but  not  at  those  for  bo- 
roughs. 


At  elections  for  counties,  the  preses  and  clerk  At  cmmty 
of  the  meeting  for  the  time  are  elected  by  llie  preset  wd 
freeholders ;  the  manner  of  their  election  being  chosen  by 

^  .,  •  frecholden. 

as  follows : 


The  Scots  act  of  1681,  c.  21,  directs  that  the  Ap.  dv.cr. 
first  or  second  commissioner  (a)  for  the  shire,  their  eiccUon 
last  elected,  or  in  his  absence  the  sheriff- clerk* 
or  Stewart-clerk,  is  to  ask  the  voters  who  shall 
preside  ?  and  who  shall  he  clerk  to  the  meeting  ? 

[cl)  Since  the  union,  there    alternative  as  to  such  com* 
bcin^  but  one  commissioner    missioqe^s. 
from  each  shire,  there  is  no 
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Commisstpiier 
for  shire  last 
elected,  or  she- 
riflT-clerkt  or 
fttewart-clerk, 
presides  in  the 
choice  of  preses 
and  clerk. 
App.  czlix. 
Freebolden 
pmy  be  reqair- 
ed  to  ti^kc 
oaths  appoint- 
ed for  electors 
of  members  of 
parliament. 
4pP'  cxc.  cxlift 
\wker0  H^  th9 
oulh.) 

App^  clvili. 
K»ll  of  free- 
holders to  be 
called  over  as 
\^si  made  up. 
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By  virtue  of  this  provision,  such  sheriff-clerk,  or 
6tewart-clerk,  takes  the  chair;  whereupon  the 
freeholders  proceed  to  vote.  But  before  voting, 
they  are,  by  the  statute  7  Geo.  2.  c.  16,  §  10,  if 
i^equired  by  any  freeholder  present,  to  take  the 
oaths  appointed  to  be  taken  by  electoi's  of  mem-, 
bers  of  parliament  {a) ;  and  also,  by  the  statute 
37  Geo,  3.  c.  1 38.  §  2  (A),  if  required  by  any  per- 
son present,  the  oath  of  trust  and  possession  in 
the  Stat,  7  Geo,  2.  c.  16.  §2, 

The  person  who  has  thus  taken  the  chair  calljj 
the  roll  of  electors  (which  by  the  stat.  16  Geo.  8. 
c.  U.  §  Ig,  is  to  be  the  roll  last  made  up  by  the 
freeholders,  whether  at  the  Michaelmas  meet- 
ing, or  at  the  last  election  of  a  member  (c) ;)  and 


(<?)  See  also  stat.  1  Geo.  i . 
c.  13.  ^pp'  cxl. 

For  the  oaths  which  may  be 
required  of  electors,  sec  poat^ 
chap.  11. 

(6)  It  had  been  questioned 
vrhether  this  oath  could  be 
|)u|  before  the  choice  of  a 
pi-escs  or  clerk,  1  Wight/ 
256;  but  the  above  statute 
has  put  that  nmtter  out  of 
doubt. 

(c)  Mr.  Wight^  307,  it  scq. 
makes  a  question,  whether  in 
calling  the  roll,  and  leceiving 
the  votes  for  preses  and  clerk, 
where  two  persons  t.tand  upou 
the  roll,  one  of  whom  only  is 
entitled  to  vote,  (:;s  between 


the  life-renter  and  fiar,  by  the 
<S':o/a  act,  1 68 1 ,  (-^/ip,  ciii.  ci  V.) 
the  lattcT  of  whom  can  only 
vote  in  the  absence  of  the 
former),  both  ought  to  be 
called  and  jwrmitted  to  vote  ; 
and  also,  whether  a  person 
disqualified  under  the  bribery 
act  ought  to  be  called  and  to 
be  permitted  to  vote.  It  is  to 
be  observed,  However,  that 
the  objections  to  such  votes 
depends  upon  statutes,  the 
language  of  which  tlocs  not 
in  terms  extend  to  voting  in 
the  choice  ofpresesand  clerk, 
and  it  is  viry  queStioI^abU^ 
whether  the  construction  of 
lhcs*c  actii  would  bo  con.siilof. 
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proceeds  to  receive  the  votes  for  a  preses  and      Sect.  s. 
clerk,  according  to  such  roll  (which,  hy   the 
same  clause,  can  only  be  altered  at  this  meeting 
after  such  preses  and  clerk  are  chosen). 


The  legislature  has  made  the  freeholders'  roll 
the  criterion,  in  voting  for  preses  and  clerk,  and 
ha^  imposed  a  penalty,  by  the  stat.  16  Geo.  2.  c.  11.  ^w- 1^'>«: 
&  13,  upon  the  commissioner,  or  sherifF-clerk  or  mUting  vote  of 

,     ,     .  r»  ,  .  ,  r.  person  not  on 

stewart-clerk,  if  he  receive  the  vote  of  any  per-  freeholders' 

son  not  standing  upon  the  roll,  or  if  he  do  not  or  for  refnsing 

call  for,  or  refiise  the  vote  of  any  person  whose  JJ*ho^.*^*"**° 

name  is  thereupon.      The  penalty   is  that  of 

^300  to  every  candidate  for  the  offices  of  preses 

and  clerk  respectively,    for  whom  such  person 

shall  not  have  voted,  to  be  recovered  as  directed 

by  the  act.      He  is  not,  however,   so  strictly  where  it  is 

bound  by  the  roll,  but  that  if  he  is  satisfied  that  name  on  the 

.    .  ^1  ^  ^  roll,  thou)(h  an- 

a  name  remaining  there  cannot  apply  to  any  swerinjj  the  de- 
que (a),  as  where  the  name  of  a  deceased  per-  p^iSSo  darn- 


ed as  affecting  such  votes, 
although  the  votes  of  the  ^alne 
persons  would  not  be  good  in 
the  choice  of  members  of  par- 
liament. The  Btat.  37  Geo.  3. 
c-  138,  affords  an  iutercnccto 
this  eflect,  (App.  clxxxviii.) 
that  statute  incapacitaiing 
persons  disabled  Irom  voting 
lor  memU'i's  of  parliament  by 
the  Stat.  22  Geo.  3.  c.  41, 


from  voting  in  tl/e  choice  of 
preses  and  clerk. 

[a)  At  the  Mid-Lothian 
election,  1744,  this  case  oc- 
curred. The  name  of  sir 
James  Steudrty  of  Goodtrecg^ 
stcod  upon  the  roll  of  1742, 
which  was  Uie  last  made  up; 
there  were  no  minutes  to  shew 
when  the  persons  standing 
upon  the  roll  had  been  ad- 
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Sect  6* 


big  to  vote 
does  not  ap- 
ply to  his  vote, 
oemay  be  re- 
jected. 

PenonsiKhose 
names  are  on 
tlie  roll,  to  be 
called,  and  ad- 
mitted to  vote 
for  preses  and 
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son  is  still  upon  the  roll,  he  may  and  ought  to 
omit  to  call  it. 

But  except  in  such  case  as  that  just  men* 
tioned,  in  calling  the  freeholders  and  admitting 
their  votes,  he  is  to  adhere  to  the  roll  (a)  j  nor 
can  he,  it  seems,  take  notice  of  any  alteration 


tnitted,  or  the  titles  upon 
which  they  were  enrolled. 
The  then  sir  James  Stewart ,  of 
GoodtrceSf  appeared  at  the 
meeting,  and  claimed  to  have 
his  name  called,  and  to  vote 
for  preses  and  clerk,  but  his 
application  was  rejected,  upon 
the  ground  that  the  entry  on 
the  roll  was  not  descriptive  of 
him,  but  of  his  father.  He 
complained  in  consequence  to 
the  court  of  session,  and  de- 
manded the  penalty ;  but  his 
complaint  was  dismissed.  1 
JVight,  310. 

{a)  At  the  election  for  the 
shire  of  Cromarty ^  1768, 
Mr.  Fraser  stood  upon  the 
frei^hohlers  roll  of  the  county, 
made  up  s,i  Michaelmas,  176'7, 
in  virtue  of  several  parcels  of 
land,  rated  at  £^26.  4s.  Qd. 
Scots,  of  valued  rent.  Before 
the  election,  the  value  of  one 
of  the  parcels  of  land  (by  a 
decree  that  the  same  was  not 
entitled  tp  any  part  of  the 
cumylo  valuation  divided  by 
the  commissioners  of  supply) 
vas  reduced  to  what  Mr. 
Fraser  bad  admitted  would 


not  be  a  good  qualificadoo, 
but  up  to  the  day  of  election 
no  order  had  been  obtained 
for  striking  him  off  the  roll ; 
but  though  it  was  oiie  of  the 
conclusions  of  the  suit  that  he 
was  not  entitled  to  continue 
upon  the  roll  of  freeholders, 
the  court  of  session  found  that 
conclusion  incompetent.   The 
commissioner     last     elected 
tendered  to  Mr.  Fraser   the 
trust  oath,  in  the  7  Geo.  2. 
after  filling  up,  in  the  blank 
left  in  the  beginning  of  that 
oath,  the   description   of  his 
lands,  coYiicdverbatim  from  his 
claim   for  enrolment,    which 
not  only  mentioned  the  ri&raes 
of  the  several  parcels  of  which 
the  lands  were  composed,  but 
that  they  stood  valued  at  up- 
wards of  .£400.     Mr.  Frasrr 
refusing  to  take  the  oath  in 
these  terms,  the  commissioner 
did  not  call  his  name.     Mr* 
Fraser    prosecuted    him    for 
£600,  on  account  of  his  not 
calling  him  in  the  election  of 
preses  and  clerk,  and  recover- 
ed one  of  the  penalties.     1 
'mght,3lU 
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in  the  value  of  the  qualification,  where  that  quar      ^^^  ^^ 
lification  has  been  permitted  to  remain  on  the  clerk,  notwith- 
roll,  notwithstanding  such  alteration.  aUon  in^aio^' 

which  would 
go  to  invali* 

It  should  be  adverted  to,  that,  by  the  stat.  afil^uom  ^'"^ 
37  Geo.  3.  c.  138.  ^  1,  no  person  described  in  Afp.  cixxxvUi. 
the  act  of  the  22  Geo.  3.  c.  41  (a\  and  thereby  capacitated.bV 
rendered  incapable  of  voting  in  the  election  of  from  votUtf  4 
members  to  serve  in  parliantent,  is  capable  of  memiKn  to 
voting  for  the  choice  of  a  preses  or  clerk;  the  ©fprScfSf^.' 
vote  of  every  such  person  being  by  that  act  en- 
acted  to  be  void,  and  the  person  so  voting  made 
Tiable  to  a  penalty  of  c£iOO,  (to  be  recovered 
within  twelve  months,  and  applied  according  to 
the  act),  and  incapacitated  from  beaiing  any 
dffice  of  trust  under  the  crown. 

With  a  view  to  prev^ent  uncertainty  in  the 
choice  of  persons  for  these  offices,  the  stat.  1 6  Geo.  Aw.  cix. 
2.  c.  11.  5  13,  has  provided  for  the  case  of  an  the  casting 

1-^        n        ^         •       ^\         y     '  /»  1  voice  in  case 

equality  or  votes,  m  the  clioice  ot  preses  and  of  equality  ia 
clerk,  in  which  event,  the  commissioner  last  *"  *** 
elected,  and,  in  his  absence,  any  freeholder  pre- 
sent, who  last  represented  the  shire  or  stewartry 
in  any  former  parliament ;  and  if  no  such  per- 
son  is  present,  then  the  freeholder  present  who 
presided  last  at  any  meeting  at  any  election; 

(a)  See  this  statute  among  the  statute!  relating  to  dit* 
ijualificatioiis  of  electors. 
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s«ct  8.  and  in  his  absence,  the  freeholder  present  who 
presided  last  at  any  Michaelmas  meeting ;  and 
if  none  such  are  present,  the  freeholder  present 
who  stands  first  on  the  roll,  has,  in  addition  to 
his  own,  the  casting  vote  {a),  • 

\4j9».dzi.  Under  these  provisions,  by  §  14  of  the  same 

Ml  by  migori-  Statute  the  persons  chosen  by  the  majority  pre- 

SgiSS^Md  sent,  are  to  be  respectively  preses  and  clerk  of 

^ifks^^^'  the  meeting  for  such  election. 

^,  oji.  In  order  to  prevent  irregularity  in  these  pro- 

►  totepSnuc^^  cccdings,  the  same  clause  forbids  any  number 
jorUyMdact  ^^  freeholders  to  separate  from  the  majority  of 
"^woni^k  *^^*^  present  who  stand  upon  the  roll,  and  to 
or  preset.        set  up  any  other  person  as  preses  or  clerk  thau 

those  so  chosen ;  and  every  freeholder  acting  con- 

Penaityfoffio  trary  thereto  is  to  forfeit  «£50  to  the  candidate 

*^'"*'  chosen  by  the  majority,  from  whom  such  separa-^ 

tion  was  made,  to  be  recovered  in  manner  therein 

directed. 

This  choice  being  made,  the  commissioner, 
or  sherifF-clerk  or  stewart-clcrk,  in  conformity 


[a)  It  may  be  prudent  for  for  the  purpose  of  deciding 

the  person  who  has  a  casting  upon  the  title  of  the  proses  or 

voice  to  declare  it,  whether  clerk,  a  committee  are  called 

there  be  an  equality  or  not,  upon    to   investigate    the  le* 

inasmuch  as  it  may  eventually  gality  of  their  election, 
become  material,   as  where, 


\ 
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to  the  Stat.  16  Geo.  2.  c.  1 1.  §  15,  signs  the  mi-      ^^^^ 
nutes  of  the  election  of  the  preses  and  clerk,  App,  ckniL 
and  delivers  the  same  to  the  latter,  which  he  is  election  of 
required  to  do  under  a  penalty  of  XlOO,  to  be  cicrk  tobc 
forfeited  to  the  preses  for  neglect  or  refusal,  or  ilf^  tl  Um  . 
for  sisiiins:  false  minutes,  to  be  recovered  by 

^  .  ''    Penalty  oo 

him  according  to  the  act.  neglect,  *c* 


At  the  election  for  the  city  of  Edinburgh^ 
the  lord  provost  acts  as  preses,  and  the  common 
clerk  makes  the  return  in  conformity  to  the 
Stat.  6  Ana.  c.  6.  §  5. 


App»  cxxi* 


At  elections  for  districts  of  boroughs,   by  App.exr. 

^     \     "^    Atelectimii 

virtue  of  the  act  of  union,  the  delegate  from  for  districts  of 
the  presiding  borough  tor  the  time  is  preses;  gate  from  pre* 
and  by  the  same  act,  and  that  of  the  6  Ann.  c.  6.  preJl.  '^  ' 
§  5,  the  common  clerk  of  the  same  (a)  borough  aSai.^*^*"*  ^ 
makes  the  return  (A). 


[a)  In  the  case  of  JFircA:,  &c. 
1807,  antCy  430,  one  of  the 
objections  made  to  the  return 
of  the  sitting  member  was, 
that  the  common  clerk  of 
Dornoch,  who  had  signed  the 
commission  of  the  delegate 
from  that  borough,  was  also  a 
bailie  of  the  borough,  and  as 
such  was  a  member  of  the  town 
council,  and  voted  at  the  elec- 
tion ;  and  that  these  ofiices 
verc  incompatible  with  each 


other,  and  consequently  that 
the  commission  was  not  valid, 
as  being  made  out  by  an  offi- 
cer who  could  not  legally 
act.  But  the  committee,  in 
hoiJing  the  sitting  member 
duly  elected,  in  elfect  over- 
ruled the  objection. 

(/>)  For  the  regulations  with 
rcsjxjct  to  the  order  in  which 
the  borough?  of  different  "dis- 
tricts preside,  see  chap.  7» 
sect.  t.  posty  525,  ctscq. 
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Sect.  8.  With  respect  to  persons  not  being  returning 

(.See  mOi^        ofScers  presuming  to  act : 

fecLS.)  1 

$?*iwwn  n«t  ^*  county  elections^  the  stat  1 6  Geo.  2.  c.  1 1. 
^riw'oi^^  §  14,  forbids  any  person  not  chosen  by  the  ma- 
hoiden  on  the  joritv  of  the  freeholders  on  the  roll,  to  act  as 

roU  to  act  u     *^        *^  ' 

preieiorckrk.  preses  or  clerk,  and  any  person  not  so  chosen 

presuming  to  act  as  either,  incurs  thereby  a 
penalty  of  <£200,  to  be  forfeited  to  the  candi- 
date for  such  office  respectively  chosen  by  the 
majority. 

(Sec  fluffy  446.)      It  is  not  ncccssary  to  repeat,   that  persons 

presuming  to  act  in-  any  of  the  situations  con- 
nected with  the  execution  of  the  writ  or  precept, 
without  being  entitled  so  to  do,  are  amen- 
able to  the  jurisdiction  of  the  house  of  com- 
mons. 

* 

^  3onn.su        Invcmess,  &c.  19th  October  and  18th  Janu- 

92.  138  1S9. 

Aperaonnot  ary,  1722,  the  house  resolved,  "  that  Hugh 
presiding  bo-    BailUc,  clcrlc,  in  Inverness^  having  presumed 

ronjh,  acting  •  zv  i  i         •  r» 

98  returning      to  act  as  returuuig  officer  at  the  election  or  a- 

officer,  com*       -  .       i  •  ,.  ^  r%      .  v 

niitted  to  cus-    uurgcss  to  scrvc  in  this  present  parliament  tor  the 
^*  district  of  boroughs  of  Inverness,  Nairn y  Forres^ 

and  FortrosCy  has  acted  in  defiance  of  the  laws 
of  this  realm,  and  is  guilty  of  a  high  crime  and 
misdemeanor,  and  of  a  breach  of  privilege  of 
this  house :"  and  he  was  ordered  into  the  cus- 
tody of  the  scijeant  at  arms. 
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A  similar  resolution  and   order  were  made      »^i5*l?*. 


^gSLinst  Georo'e  Ireland,  common  clerk  of  the  2oJonrn.9«. 

^  ^  *  .  .         113, 114* 

borough  of  Kinghorn,  for  acting  as  returning 
officer  at  the  election  of  a  member  for  the  dis- 
trict of  boroughs  of  Dysart^  Burntisland^ 
Kirkaldie,  and  Kinghorn^  when  the  borough  of 
Dysart  was  the  presiding  borough  of  the  said 
tlistrict  of  boroughs. 

With  respect  to  the  oaths  to  be  taken  by  re-  (See  mde^ 

^        .  J  ^  •ect.6.) 

turnmg  officers  : 

The  preses  is  not  as  such  required  to  take 
any  oath,  otherwise  than  what  he  may  be  called 
upon  to  take  as  an  elector. 

The  clerk  of  the  meeting,  or  common  clerk  Oaths  to  be 
at  all  elections^  takes  the  oaths  of  allegiance  and  of  the  meetinf 

t  •  ,     .•  I        J         .1         ,4  at  county  elcc- 

abjuration,  and  subscribes  the  assurance.  Uons,aiidcom. 

~  mon  clerk  at 

other  elcctionia 

At  county  elections,  the  clerk  of  the  meeting 
also  takes  and  subscribes  the  oath  in  the  stat. 
16  Geo.  2.  c.  11.  §  27^  which  the  preses  admi-  Afp.^tiaaW, 
nisters  to  him. 


At  elections  for  the  city  o^  Edinburgh ^  the  Elections  for 

1      •        1  y^  ^  1        •         <^>tY  of  £diii-  ' 

oath  in  the  stat.  2  Geo.  2.  c.  24.  §  3,  having  bnrgh. 
been  repealed  by  the  stat.  16  Geo.  2.  c.  1 1.  §  38,  a^-  oixxTia. 
as  to  all  returning  officers  in  Scotland^  and  none 
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••^  ••  other  substituted  which  would  apply  tohim^it  docs 
not  appear  that  the  law  requires  any  oath  to  be 
taken  by  the  common  clerk  at  the  election  (a). 

iipp.  cIxxtI.  At  elections  for  districts  of  boroughs,  the 
mon  clerk  at  commou  clcrk,  by  the  Stat.  16  Geo.  2.  c.  11 .  §  35, 
dutricuofbo-  takes  the  oath  therein,  which  is  to  be  adniini- 
"^     '  stered  to  him  by  the  preses,  or,  in  his  absencCi 

by  any  other  delegate. 

With  respect  to  the  general  duty  of  returning 
officers,  how  far  ministerial  or  judicial : 

PrcMs,  ckrk       As  wcU  from  the  lanffuaffe  of  the  statutes  in 

•fmcetiiig,  o      o 

And  conmum    the  directions  thereby  to  the  preses,  clerk  of 

clerk,  only  mi*    _  •      i 

uUtertaL         the  meeting,  and  common  clerk  respectively, 

and  from  the  nature  of  the  acts  required  to  be 
done  by  them,  as  from  the  tenor  of  the  oaths 
taken  by  either  of  the  latter,  under  the  16  Geo.  2. 
each  of  these  offices  seem  to  be  wholly  mi- 
nisterial. 


The  question  as  to  qualifications  of  electors  at 
elections  in  Scotland^  from  the  previous  discussion 
in  making  up  the  freeholders  roll,  with  a  view  to 
county  elections,  and  the  previous  sub-election 
of  delegates  in  order  to  borough  elections,  are 


(tf)  Mr.  Wight,  380,  speaks     for  him  to  take  the  oath  in 
of  its  having  bv  en  the  practice     the  stat.  2  Geo.  2.  c.  24. 
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in  general  reduced  within  much  narrower  com-  Sect. a. 
pass,  than  at  elections  in  England.  Such,  how- 
ever, as  arise,  are  decided  according  to  the  na« 
tore  of  the  question,  by  one  or  other  of  these 
officers :  those  as  to  whether  freeholders  are 
upon  the  roll,  are  decided  by  the  preses  at 
elections  for  commissioners  of  shires^  but  all 
others  are  decided  by  the  meeting.  At  elections 
for  districts  of  boroughs,  questions  as  to  whether 
commissions  of  delegates  are  sufficiently  authen- 
ticated, are  decided  by  the  common  clerk,  and 
others  by  the  preses. 


As  to  the  responsibility  of  returning  officers  (* 
for  the  due  execution  of  their  duty : 


•ectr.) 


For  the  responsibility  of  each  of  the  per- 
sons alluded  to,  as  being  concerned  in  hold- 
ing the  election,  or  making  the  return,  we 
have  only  to  refer  to  what  has  been  already 
stated,  when  treating  of  the  corresponding  du- 
ties in  England. 

Moreover,  the  preses  at  county  elections  is, 
by  the  staL  16  Geo.  2.  c.  11.  §  13,  liable  to  a  a^^. 
penalty  of  £200,  if  he  shall  receive  the  vote  of  l^\^iy. 
any  person  who  does  not  stand  upon  the  roll,  to  i^^*f ^jfjlj*^* 
be  forfeited  to  every  candidate  for  whom  such  ^'^"^ 

K  K 
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Sect  9.      person  shall  not  have  voted,  to  be  recovered  as 

directed  by  the  act;  and  if,  in  such  election,  he 

or  not  calling    shall  not  Call  for,  or  shall  refuse  the  vote  of  any 

tiiat  of  person  pcrson  whosc  name  is  upon  such  roll,  he  is  uable 

to  the  same  penalty,  to  be  recovered  by  such 
person  whose  name  shall  not  be  called  for,  or 
M'hose  vote  shall  be  refused,  to  be  recovered  in 
like  manner. 


The  pecuniary  penalties  which  are  imposed 
upon  the  clerk  of  the  meeting  at  county  elec- 
tions, or  the  common  clerk  at  other  elec- 
tions, will  be  mentioned  as  connected  witli 
the  duty  by  the  neglect  of  which  they  are  in- 
curred. 


Section  9.    Ireland. 

THAT  which  has  been  stated  with  respect  to 
elections  in  England^  will  generally  apply  also 
to  those  in  Ireland.  The  returning  officers  for 
counties  are  the   respective    sheriffs  («),    and 

(a)  In  the  county  of  Lon-    as  in  the  case  of  MiddlcseXf 
donderry^  the  office  of  shtriff    %ce  posty  562.  n. 
is  executed  by  two  persons, 
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those  for  cities  and  towns  which  are  counties  :of      ^^'  ^' 
themselyes,  and  for  other  places^  a^re  t^psherijSs, 
mfLyoTs,  sovereigns,  pont-reeves^  provosts,  burg(h 
ms^tejrs,  hailifis,  seneschals^  or  the  like.;  ^he  detail 
<rfj  whjosQ  iduty  will  bp  mentioned  us  we, go  on*  .; 

The  oath  required  of  returning  officers  de-'  4pp.  «^Mf. 

■  •  .  \WhtfC  9t€  Mc 

pends  upon  the  Irish  stat.  35  Geo.  3.  o.  89*  ^)- 

Oath  of  return* 

§  9j  whereby  it  is  to  be  taken  and  subscribed  by  isf  osicm. 
every  returning  officer  before  he  proceeds  to 
take  the  poll,  the  same  being  to  be  adi|iinistejre4 
by  a  justice  of  the  pe^cf.. 

The  stat.  47  Geo.  3.  c.  131.  §  27  (tf),  recites,  f^^l^^^ 
that  it  is  necessary  to  guard  against  improper  J*"^  •^ 
ppnduct  of  returning  ofiicers,  apd  ^  enacts  th%t  ^^^}^  ^' 
eyery  returning  officer  by  due  course  of  lnw  CQI^* 
victed  of  having  acted  corruptly  or  partially  in 
the  execution  of  his  duty  at  any  election,  shal) 
be  adjudged  guilty  of  a  high  misdemeanor,  and 
be  imprisoned  for  three  years ;  and  also  shall  be 
for  ever  incapacitated  from  holding  any  office  or 
situation^  ciyil  or  military^  under  the  crown^ 

* 

The  same  statute  has  provided  for  the  case  of 
the  de^th  or  severe  illness  of  the  returning  of-  iniiiecMeor' 
ficer  or  officers;  in  which  cases,  by  §  31,  the  iiiiieu'or7nK 
first  sworn  deputy,  who  is  to  be  sworn  by  him-  &?ll^ra,  ^ 

paly  !•  Ml. 
(o)  By  the  same  statute.        The  Irhh  8tat.  35  Geo.  8. ' 
iig^  any  returning  o$cer,  .  c.  2g.  §  21,  forbids  the  eqir 
&c.  refusing  or  neglecting  to    ploy ment  of  counsel  to  plead 
perform  his  duty  according    before  the  returning  officer ; ' 
tp.  the  apt,  is  made  liable  tp    ba^  by  §  3a,  connael  mfy ; 
a  pedklty.      See' post^  515.    be  employed  to  asfTit  him. 
A/p.  ccccicxziii.  App.  cd. 
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SMt9^  self  for  this  purpose  before  the  commeftcemeiit 
of  the  poll,  is  required  (under  penalty  of  ^lOOO 
to  any  person  8uing)»  to  proceed  in  the  pol^  iiuid 
to  act  ibr  all  the  purposes  of  the  election,  as  if 
he  had  been  originally  returning  officer,  and  to 
^ke  the  like  oath,  (which  any  two  justices  fu^ 
to  administer). 


CHAPTER  VL 


OF  THE  KOTICB  OV  ELBCTI0V» 

SfecnoN  1.    Or  notice Jbr  the  diffhmt  eleetHans;  Owl 
^fhehm  hereupon^  with  respect  to parfkmlar pUicef. 

SBCTioir  f.    ScoOani. 

Seciion  3.    Irekmd. 

L  ^f\^   notice   for    the    different   eke* 
^^  tions: 


Before  the  interposition  of  the  statute  law, 
various  questions  arose  as  to  the  necessity  and 
sufficiency  of  the  notice  of  election* 


With  respect  to  elections  for  knights  ci 
it  appears,  that  formerly  no  previous  notice  was 
required,  the  election  being  in  the  county  court, 
where  the  attendance  of  the  suitors  was  exacted, 
without  reference  to '  the  particular  business 
which  might  come  before  them.    Afterwards, 
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indeed,  it  became  usual  (a)  (thoii^h  not  in  law     ^^-  ^• 


necessary)  to  notify  to  the  freeholders  by  their  Danon,  siV 
summons,  that  it  was  intended  to  proceed  to 
.an  election. 

< 
With  respect  to  other  elections,  a  previous 
notice  was  requisite,  and  if  proceeded  in,  lyithout 
such  notice  (at  least  if  any  electors  were  absent), 
the  election  was  illegal  (b).     ^ 

Since  the  revolution,  the  statute  law  has  made 
notice  (c)  necessary  in  each  instance ;  and  from 
the  cases  which  will  be  mentioned  in  the  course 
of  this  chapter,  it  will  be  seen,  that  if  the  law 
be  not  observed  in  this  particular,  the  election 
will  not  be  valid. 


With  respect  to  elections  tor  knights  of  shires :  ^»«nty  «J^c 


(<?)  The  language  of  the  sta- 
tute 7  Ucn.  4.  c.  15,  regulat- 

*  ing  elections  of  kuights  of  the 
siiires,  contemplates  such  no- 
tice in  the  summons,  but  does 
not  seem  to  regard  it  as  ne- 

'  cessary. — See  post,  529'  * 
{b)  Winchelsta,  Glaiiv.  19- 
BU'tchingUj/y  Glanv.  38.  Staf- 

ford,  2'2d  March,  1023,  1 
Journ.  745,  Glanv.  25.  Do- 
ver,  24th  March,  l6*23,  I 
Journ.  74S,  Glanv.  68.  Brid- 
port,  i2lh  April,  l628,  1 
Journ.  882.  Great  Marlow, 
l.Qth  Nov.  l640,.2  Journ. 3|. 
llchcsUr.   lOlh  IVb.  l640,  2 


Journ.  85.  HeUcston^  27tli  . 
June,  l660,  8  Journ.  76'. 
Chippenham^  20th  June,  l6*6'], 
8  Journ.  276*  In  each  of 
those  cases,  the  want  of  due 
notice  was  the  principal,  and 
in  most  of  tbcm  the  only 
ground  of  avoiding  the  elec- 
tion. 

(c)  That  no  demand  can  be 
maintained  by  a  returning  of- 
ficer against  a  candidate,  for 
proclaiming  the  election,  see 
per  lord  EUcnborough^  C.  J.  in 
the  case  of  Morris  v.  sir  Fran- 
cis  Bur dett,  post y  550. 


■  J 


56i 

Sect  1. 


Sheriff;  within 
two  days  after 
receipt  of  writ, 
to  cause  pro- 
clamation^ 

at  place  of 
electloD, 

of  a  special 
county  court 
there  for  elec- 
tion only, 

not  later  than 
sixteen,  nor 
sooner  than 
ten  days  from 
prcclaination. 

Elections  for 
places  being 
•bnnties. 


W  THE   NdTICt  [P AJtT  11. 

By  the  statute  7  and  8  Wil.  3.  c.  25.  ^  3  (41), 
which  in  certain  cases  autiiorized  an  adjourn* 
inent  df  the  county  ceurt  for  holdings  an  elec- 
tion, there  was  to  be  ten  days  notice  of  the 
time  and  place. 

Thft  statute  US  Geo.  3.  c.  84.  §  4  (A),  in  mak- 
ihg  further  regulations  for  such  elections,  in  ef-- 
feet  requires  a  notice,  which  can  in  no  case  be 
shorter,  though  it  may  be  somewhat  longer, 
than  that  which  was  before  directed.  That 
statute  commands  the  sheriff,  within  two  days 
after  the  receipt  of  the  writ,  to  cause  proclama- 
tion (c)  to  be  made  at  the  place  where  the  en- 
suing election  ought  by  law  to  be,  of  a  special 
county  court,  to  be  there  bolden  for  the  pur- 
pose of  such  election  only,  not  later  from  the 
day  of  making  such  proclamation  than  the  six- 
teenth, nor  sooner  than  the  tenth  day. 

With  respect  to  elections  for  places  being 
counties  of  themselves : 


-  (a)  For  tbis  statute,  see 
post,  518. 

{b)  For  tills  statute,  see 
posiy  533.  As  to  prosecutions 
of  shiTiffs,  &c.  for  offonces 
against  the  act,  see  §  13  of  the 
act,  post,  chap.  11. 

(c)  Particular  hours  of  the 
day  are  appointed  for  giving 
notice  of  election,  by  the  stat. 
33  Geo.  3.  c.  64,  which,  though 


the  recital  evidently  points  at 
other  elections,  seems,  in  its 
'  enactment,  to  reach  the  case 
of  counties,  see  post^  504. 

There  is  no  particular  form 
for  the  proclamation ;  any 
form,  therefore,  distinctly 
stating  the  above  purpose  of 
the  special  county  court,  will 
be  sufficient* 
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The  sheriff  of  every  such  place  is,  by  the  Sect  i. 
statute  19  Geo.  2.  c.  28.  §  7  {a\  forthwith,  upon  Theiheriff 
the  receipt  of  the  writ,  to  cause  public  notice  receiptofwSt 
to  be  given  of  the  time  and  place  of  election;  to  be  given  oT 
and  such  notice  is  to  be  three  days,  exclusive  ofS^onP* 
both  of  that  of  receiving  the  writ,  and  of  that  tfa^^dayt^z. 
of  the  election.  .  .      ^tu  A 

day  of  elec« 
tion. 

Elections  for 
oUier  placei. 


With  respect  to  elections  for  other  places : 


The  oflicer  having  the  execution  of  the  pre-  Retuiniiig  ©f- 

111  1       TTT-i  ^cer^  OB  fe- 

ccpt,  is  required,  by  the  statute  7  and  8  WiL  3.  ceiptofpre- 

_^--,,v  ..         ^1  ,.        ceptyfirthwitli 

c.  25.  §  1  \J))y  upon  reccivnig  the  same,  and  in-  to  ^ve  notice 
dorsing  it,  as  before  mentioned,  forthwith  to  piacT^ciec* 
cause  public  notice  (c)  to  be  given  of  the^time  '^°' 
and  place  of  election;  and  such  notice  is  to  be  notice  to  be 


{a)  For  the  stat.  19  Geo.  2. 
c.  28.  §  7>  (and  §  8  as  to  pro- 
secution of  bhcritfs  offending), 
sec  posty  537- 

(p)  For  the  7  ^  8  W.  3.  c. 
25.  §  1,  see  ant€y  34'8. 

5rfW/wrf,  7lh  June,  1784.  A 
petition  was  presented,  where- 
in there  was  a  comphiint,  that 
the  notice  of  election  was  given 
on  a  Sunday^  but  the  petition 
lias  not  prosecuted.  40  Journ. 
£)3,  3  Lud.  30,  (n.)  See  Mr. 
iMfJers  observations  4oc.  cit, 
where  he  considers  it  probable 
that  iiuch  a  notice  would  be 
sufficient.     He  observes,  that 


before  the  statute  29  Car.  2* 
c.  7>  §^»  It  was  lawful  to 
make  arrests,  and  serve  judi- 
cial process  on  a  Sunday  ;  and 
that  in  the  cHseofClerkaiweU, 
1  Bott.  21,  the  appointment  of 
overseers  of  the  poor  on  a 
Sunday  was  hoi  den  legal. 

(r)  For  a  form  of  notice  of 
election,  see  App,  xii. 

Corfe  Castle y  6lh  January, 
1701.  See  a  petition  upon 
the  same  grounds,  referred  to 
a  committee,  13  Journ.  654. 
But  what  was  done,  does  not 
appear. 
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••^  ^*      given  four  days  at  least  before  the  day  of  elee- 


^m»  dayi  at      tlOD. 

kuc.  I 

OMofthefiMT  In  the  computation  of  such  four  days,  one 
ednidBSSe?**"  ^^  rcckoncd  inclusive,  and  one  exclusive.  There- 
JJ^/^**^**"fore,  in  the  case  of  Chichester,  13th  March, 
isr^"**^^  1711,  where  the  notice  was  given  on  the  Fri» 
Si**'Md  tiie"*  ^^^^  ^"^  ^^^  election  took  place  on  the  Tuesday, 
elecUoa  on      Jt  was  holdcu  Sufficient. 

Toesdayy  sam- 
cient. 

s  Lad.  3.  And,  on  the  other  hand,  in  that  of  Sea  ford. 

Notice  OB  tilt  '  '  «/         ' 

mil  or  the  1785,  where  the  notice  was  given  on  the  27th 
decttoB  OB  the  March,  and  the  election  was  on  the  30th,  the 
cient.  notice  was  considered  to  be  too  short,  and  the 

Where  BoUce  clcctiou  was  holden  void.  Nor  would  the  com* 
UtdencMo  Hiittec  receive  evidence  which  was  offered  by 
ei^ora^pre-  the  Sitting  members,  to  shew  that  all  the  elec- 
ci?c\ion, «-  *^^s,  except  two,  who  were  in  their  interest,  werp 
ri'oir^o.  Pi^esent  at  the  election. 

tcreat  of  the 
party  offering 

It,  rejected.  jj^^  Common  law  did  not  assign  any  particu- 

Gianv.s8,39.  lur  form  or  manner  of  giving  notice,   further 

than  that  particular  customs  in  particular  places 
should  be  observed,  and  had  left  it  in  the  dis- 
cretion of  the  returning  officer  how  it  should  be 
done;  butthestat  33  Geo.  3.  c.  64 (r/),  which, 

(a)  The  Stat.  33  Gro.  3.  c.  *'  sevetifh  attd  eighth  years  of 
6^.  "  yln  act  to  explain  and  "  king  William  the  thirds  in- 
*  amend  an  act,  passed  in  the    "  tituled,  An  act  for  the  fur- 
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contemplating  the  possibility  of  inconveniencies      Sect.i. 
from  the  undue  practices  of  such  officers,  after 
reciting  the  provision  of  the  stat.  7  and  8  Wil.  3. 
€.25.  §1,    before  mentioned,   enacts,  that  all  (^M^  505.) 
notices  to  be  given  of  the  time  and  place  of  Notic*  to  b» 
election,  shall  be  publicly  given>  at  the  usual  ^^en^atuic 
place  or  places,  within  the  hours  of  eight  in  the  wUhif  co^w 
forenoon  and  four  in  the  afternoon,  from  the  ^^''"' 
25th  day  of  October  to  the  25th  day  of  March, 
inclusive,  and  within  the  hours  of  eight  in  the 
forenoon  and  six  in   the  afternoon,  from  the 
25th  day  of  March  to  tlie  25th  day  of  October, 


jt 


i6 


« 


(< 


4< 


»i 


ther  regulating  elections  of 
*'  members  to  serie  in  patUa' 
ment,  and  for  tlie  pixie/iti/ig 
irregular  proceedings  of' s/n- 
riffs  and  other  officers  in  the 
**  electing  and  returning  such 
*'  members,  so  for  as  relates 
to  the  publication  of  notices 
of  the  time  and  place  of  dec- 
•*  tionr 

**  Whereas  by  an  act,  made 
and  passed  in  tlie  seventh 
and  eighth  years  of  the 
late  king  IViliiam  the  third, 
**  intituled,  An  act  for  the 
**  farther  regidating  elections 
•*  of  members  to  serve  in  par- 
**  liamenty  and  for  the  prevent- 
**  ing  irregular  proceedings  of 
*•  sheriffs  and  other  officers  in 
**  the  electing  and  returning 
*^  iuch  members,  it  is  enacted, 
'*  that  the  proper  officers 
therein     mcnllvivrd     «hall; 


tt 


a 


4* 


a 


"  Upon  the  receipt  of  pfecepts 
"  for  the  election  of  members 
**  to  serve  in  parliament^ 
'*  forthwith  cause  public  no-» 
"  lice  to  be  given  oT  the  time 
"  and  place  of  election,  and 
"  shall  proceed  to  election 
"  thereupon  within  the  time 
^*  by  the  said  act  limited,  and 
"  give  four  days  notice  at 
"  least  of  the.  day  appointed 
"  for  the  election ;  but  it  is 
"  not  in  the  said  act  specified 
"  at  what  time,  or  within  what 
"  hours  of  the  day,  it  shall  be 
"  incumbent  on  the  proper  of- 
**  ficer  to  give  such  public  no- 
**  tice  as  aforesaid,  and  where- 
as, by  reason  of  such  uncer- 
tainty, great  inconveniencies 
may  arise  from  the  undue 
*'  practices  of  returning  offi- 
"  cers  and  others :"  "  iNIay  it 
**  please  your  majesty,  that  it 


n 


it, 
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inclusive ;  and  no  notice  is  to  be  deemed  or 
UceTui.  taken  to  be  good  or  valid,  unless  made  and  pub- 
rmiidT'    llshcd  accordingly. 

If  the  requisitions  of  this  statute  be  not  ob- 
served with  respect  to  the  notice,  the  election 
will  be  regarded  as  if  holden  without  notice, 
and  will  consequently  be  void,  according  to 
the  doctrine  in  cases  where  notice  was  required 
by  the  common  law,  and  hone  was  given  (^r). 


i< 


cc 


u 


u 


**  may  be  enacted,  and  be  it 
'*  enacted,  by  the  king's  most 
**  excellent  majesty*  by  and 
''  with  the  advice  and  consent 
of  the  lords  spiritual  and 
temporal,  and  commons,  in 
this  present  parliament  as- 
sembled, and  by  the  autho- 
rity of  the  same,  That, 
from  and  after  the  passing 
"  of  this  act,  all  notices  to  be 
**  given  of  the  time  and  place 
of  any  election  of  members 
to  serve  in  parliament,  shall 
be  publicly  given  at  the 
usual  place  or  places,  with- 
in the  hours  of  eight  of  the 
"  clock  in  the  forenoon  and 
"four  of  the  clock  in  the  af- 
**  ternoon,  from  the  twenty 
fifth  day  of  October  to  the 
twenty-fifth  day  of  Aftirch 
**  inclusive,  and  within  the 
"  hours  of  eight  of  the  clock 
**  in  the  forenoon  and  six  of 
"  the  clock  in  the  afternoon, 
**  from  the  twenty-fifth  day  of 
March  to  the  twenty-fifth 
day  of  October  inclusive, 
"  and  not  otherwise;  and  that 


II 
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no  notice  to  be  given  of  the 
time  and  place  of  elections 
of  members  to  serve  in  par- 
**  liament  shall  be  deemed  or 
taken  to  be  a  good  or  valid 
notice  for  any  purposes,  or 
"  ^o  any  effect  wbatsocver, 
^*  which  shall  not  be  made 
**  and  published  in  the  maiv- 
*'  ner,  and  within  the  time 
"  of  day  aforesaid ;  any  law, 
statute,  usage,  or  custom  to 
the  contrary  notwithstand* 


ti 


ti 


**  ing." 


(a)  See  the  cases  mention- 
ed, ante,  501,  and  the  case  of 
Edinburgh,  post,  512. 

Tewkesbury,  23d,  27th,  and 
28th  November,  and  13th  De- 
cember, 1797.  The  return- 
ing ofiiccrs  presented  a  peti- 
tion, stating  that  they  were 
not  aware  of  the  above  act, 
and  that  they  had  given  the 
notice  of  election  on  the  ISlh 
of  November,  between  tive 
and  six  o'clock  in  the  after- 
noon, (which  was  out  of  the 
statutable  hours),  wherefore 
they  were 'advised  that   they 


CHAP.  VI.]  OF  ELECTIOir.  507 

S.  Of  the  notice  with  respect  to  particular      ^^^  ^• 
places: 

Cities,  boroughs,  and  towns,  in  JValeSy  and  Elections  for 

« -  .  f    f  .  borouglM  in  , 

Mfmmouthshire :  waies  and 

Monmouthp 
lliire. 

In  addition  to  the  provisions  of  the  statutes 
just  mentioned,  that  of  the  35  Hen.  8.  c.  11. -<<»>.  lu 
must  also  be  attended  to. 


That  statute,  in  regulating  the  payment  of 
the  wages  of  the  knightsi  and  burgesses  for 
places  in  IValeSj  by  §  3,  adverting  to  the  contri- 
bution  by  the  inhabitants  of  the  above  cities 
and  boroughs,  not  finding  burgesses  for  parlia- 
ment themselves,  to  the  wages  of  the  burgesses 
of  the  shire  towns,  provided,  with  regard  to  the 
notice  of  election,  that  the  burgesses  of  all  ci-  Burgesses  of 
ties,  boroughs,  and  towns,   contributory  to  the  tnbutory'to 

/«     «        ,  /•  1       1  •       shire  towns,  to 

payment  or  the  burgesses  wages  or  such  slnic  have  notice  of 
towns,  should  be  admonished  by  proclamation, 
or  otherwise,  by  the  mayors,  bailiffs,  or  other 
head  officers  oi  the  said  towns,  or  •  by  one  of 
them,  to  come,  at  such  time  and  place,  lawful 
and  reasonable,  as  should  be  by  them,  or  one  of 


could  not  legally  proceed  to    and  to  the  above  act,  and  also 
election,  and  praying  that  a     to  that  of  the  7  '^^  8  W.  3.  c. 


writ  might  be  issued.  84,  a  new  writ  wa9  ordered. 
The  house  having  referred  to  53  Journ.  Il6.  123.  128.  149. 
the  «tal.  7  &  8  W.  3.  c.  25^ 
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^^^^      fliem,  assigned,  to  give  their  elections  for  the 
electing  of  such  burgesses. 


Although  the  contribution  by  reason  whereof 
the  burgesses  so  to  be  admonished,  were  to  re- 
ceive such  notice,  and  afterwards  to  vote  at  the 
election,  has  by  practice  ceased  to  operate,  the 
rule  which  was  grafted  thereupon  still  pre- 
vails, and  it  is  necessary  that  it  should  be  ob- 
served. 


8  Joiin.4i7.        In  the  case  of  Cai^diganj  30th  April,  I662(fl), 
k«»n»e  well '  the  election  of  Mr.  Phillips  was  holden  void. 


(a)  Serjeant  Charlton  re- 
ported from  the  committee  of 
privileges  and  elections,  touch- 
ing the  election  for  the  town 
of  Cardigan  in  Wales j  between 
Mr.  Phillips  and  sir  Francis 
Uoyd,  '*  that  the  question  did 
arise  upon  the  statute  of  the 
thirty-fifth  ofZ/rwrj/theeighth, 
as  to  the  notice  to  be  given 
of  the  election  for  members  to 
serve  for  shire  towns  in  IV ales: 
and  the  committee  wa3  of 
opinion,  that  notice  of  all 
elections  of  members  for  shire 
towns  ought,  by  the  intent  of 
the  said  act,  to  be  given  to  the 
out  corporations  and  boroughs 
\vhich  do  not  send  burgessis 
themselves  ;  and  that  no  such 
notice  being  given,  therefore 
the  election  of  the  said  Mr. 
Phillips  was  void." 


Resohed,  "  That  the  house 
doth  agree  with  the  commiU 
tee,  that  the  election  of  Mr. 
Phillips,  to  serve  for  the  shire 
town  of  Cardigan^  is  void ;  be- 
cause due  notice  was  not  given 
of  the  said  election." 

Resolved,  '*  That  this  house 
doth  agree  with  the  commit- 
tee, that  notice  of  all  elec- 
tions of  members,  to  serve 
for  shire  towns  in  Wales,  ought 
to  be  given  to  the  out  corpo- 
rations and  borough's  iu  such 
shire."     8  Joum.  417- 

In  the  case  of  Montgomery, 
17th  January,  1705,  there  was 
a  complaint  of  the  insuffi- 
ciency of  notice ;  but  it  ap- 
pearing by  the  evidence  that 
six  days  notice  had  been  given 
of  the  election,  and  that  it  had 
been  given  at  each  place  xe- 


because  notice  had  not  been  given  to  the  out  ^««t.  s. 
corporations  and  boroughs  according  to  the  optkeoot 
^bove  act.  ^^**** 


New  Shoreham  :  New  «bore. 

bam: 

The  officer  to  whom  the  writ  (ay  or  precept 
shall  be  directed,  is,  by  the  statute  1 1  Geo.  3.  4^-  UxU. 

P   -  1  .  /•    1  n      ^      Notice  •fclif- 

c.  55.  ^  5,  upon  the  receipt  of  the  same,  forth-  tiontobegins 
with  to  cause  public  notice  of  tlie  day  of^  elec-  pbcet,  by  fik. 
tion  to  be  given  within  the  borough  of  New  ondoonof* 
Shoreham  J  and  at  the  towns  of  Bramber  and  orcbmcbei. 
Steyningy  by  fixing  up  a  notice  in  writing  on 
the  market-houses,  or  on  the  doors  of  the 
churches  of  the  said  towns. 


<:ricklade :  CriAMt: 

A  corresponding  provision  is  mad^  by  the  jbm.haaau. 
Stat.  SS  Geo.  3.  c.  31.  §  5.    The  notice  is  to  be  S^JL^'"^ 
given  within  the  borough  of  Cricklade^  and  at 
the  towns  of  Highwortb,  Malmsbury^  Swindon, 
and  Wootton  Basset. 

By  the  stat.  44  Geo.  3.  c.  60.  §  4,  the  notice  4^^.  uxxrii. 

Siired  by  law,   Mr.  Masons        (a)  The    fUtuU    if    thus 
e  si  tting  member,  was  holdeD    worded, 
duly  elected.  15JourD.94. 
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*«^**      Is  to  be  girenat  the  towns  of  Gremt  Miuen- 
The  Nie  pr<H  tfen,  fFendovery  and  Haddenham. 


TIMOB. 


J^nk^trii* 


IntiinatioD  of 
day  of  election 
to  JK  fiilde.it 
head  boroughs^ 
on  a  nmrket 
da7;'betwecB 
10  ind  19  m 
the  forcoooif, 
and  at  each  pa-, 
rish  chorrh  on 
the  following 
8aaday. 

Aff,  cxxx?iii* 


■^..r..* 


Section  2.    Scotland. 

WITH  respect  to  elections  for  commissioners 
.of  shires: 

By  the  Scots  act  of  1587,  c.  114,  tfie  frce- 
Tioldcrs  are  to  be  warned  by  proclamation,  to 
be  present  at  the  choosing  of  commissioners  of 
shires. 

By  the  Scots  act  of  1681,  c.  21,  publication  of 
the  diet  of  election  is  to  be  made  at  the  head 
borough  of  the  sliire  or  stewartry,  upon  a  mar- 
ket-tlay,  between  ten  and  twelve  in  the  fore- 
noon ,'^  and  the  like  intimation  (a)  is  also  to  be 
made  at  each  parish  church,  on  the  Sunday  (b) 
immediately  thereafter;  which  latter  requisi- 
tion is  further  enforced  by  the  -statute  VQ  Ann. 
c.  6.  §  4,  under  a  penalty  of  ^50,  to  be  reco- 
vered  as  therein ;  and  the  notice  was  thereby 


•  •  (a)'  For  tbc  forfn  of  a  fclje- 
riff's  intimation  of  a  writ, 
jifp.  cxci. 

- '  i  of  the  form  of  the  execu- 
tion thereof,  /Jpp.  cxciii. 

{b)   If  at  any  of  the  parish 
churches,  o>i  the:  Sundatf  when 


(he  writ  is  to  be  published, 
there  happen  to  be  no  divine 
service,  the  sheriff's  officer 
makes  his  publication  at  the 
church  door,  and  returns  a 
formal  execution »  stating  tlie 
fact.     1  Wight,  304,  (n). 
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directed  to  be  given  at  least  three  days  before      ^^ 
the  election.  • 


By  the  stat.  6  Ann.  c.  6-  §  5,  the  notice  was  App.  cxx. 
to  be  given  upon  the  receipt  of  the  writ  forth- 
with.     And  by  the  stat.   35  Geo.  3.  c.  65.  §  1,  App.dxxxir. 
the    sheriff   or  Stewart    depute,  or  substitute  ftcTartd^ute 
(such  officer,   whichever  it  may  be,  being,  by  ^Sblin*^x*d^ 
§  2  and  4.  the  person  to  act,  and  not  the  prin-  ^^  to***^'*^ 
cipal  or  high  sheriff,  where  there  are  both),  is,  ^^^ «» 
within  six  free  days  after  receiving  the  writ, 
to  direct  the  notices  required  by  law  to  be  given 
as  to  the  time  and  place  of  election,  which  is 
not.  to  be  sooner  than  six  free  days,  nor  later  Notice  Moi' 
than  fifteen,  from  the  publication  at  the  church  JS^y^  ^*** 
doors,  (under  a  penalty  of  ^500,  by  §  3  and  5,  ' 
in  case  of  negle'ct  or  refusal  to  perform  any  of 
the  particulars  required  by  the  act). 

With  respect  to  the  stewartry  of  Orkney  and  Orkney  and 

^  ./      ^/   \  *  Zetland; 

Zetland  (a): 


(a)  In  the  case  of  the  stew- 
artry of  Orkney  and  Zetkmdy 
1791,  1  Fras.  369.  Ihe  no- 
tice had  been  published  in  the 
parish  churches  of  Orkney ^ 
but  none  was  published  in 
those  in  Zetland.  Mr.  Bal- 
Jour  was  chosen  under  an 
election  founded  upon  such 
notice,  against  which,  how- 
ever, a  protest  was  made  at 
the  time;  and  colonel  Dun- 
dai,  the  opposite  candidate. 


claimed  the  seat  by  petition. 
The  question  turned  upon  the 
necessity  of  the  notice,  as 
founded  upon  the  election 
law  of  Scot  land y  as  applied 
to  .his  stewartry  under  its  pe- 
culiar circumstances.  Mr. 
Balfour  was  holdcn  duly  elect- 
ed ;  but  the  law  having  been 
since  settled  by  the  act  above 
stated,  it  is  unnecessary  to  de- 
tail the  case. 
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Sect «.  The  same  statute  of  the  35  Geo.  3.  by  §  6,  re- 
iivp.  cixxxvii.  citing  that  the  several  parish  churches  in  Ork- 
be  published,  ney  and  Zetland  are  situated  upon  i&Iands  de- 
tached and  difficult  of  access,  enacts,  that  the 
writ  for  the  election  of  a  member  for  the  said 
stewartry,  shall  be  published  at  the  town  of 
Kirkwall,  and  the  twelve  parish  churches  in 
the  island  of  Pomona j  or  the  main  land  of  Ork^ 
ney  only. 

Edinburgfa:  With  respect  to  the  elections  for  the  city  of 

Edinburgh  .• 

Noitatatorj  There  is  no  statutory  regulation  with  respect 
"*  to  the  notice ;  neither  the  act  of  union,  which 

authorizes  the  choice  of  a  member,  nor  the 
Arf.txrr.txxi.  stat.  6  Ann.  c.  6,  which  directs  his  election  up* 

on  the  receipt  of  the  precept,  having  laid  down 

any  rule  thereupon. 

Some  BoUot  of  The  law  therefore  depends  upon  general  prin- 
aary.  '  ciples ;  and  from  what  has  been  stated  as  apply* 

(Anu^  501.      ins:  to  borouffh  elections  before  the  statutes,  as 

well  as  from  the  follow  ing  case,  it  may  be  in- 
ferred that  some  notice  is  necessary. 

The  proper  of-      Edinburgh^  7th  and  13th  November,   1780; 

^^Trnoticc    l6th  and  22d  March,    1781.     The  lord  provost, 

■difor       having  received   the  precept,   and   taking  no 

steps  for  convening  the  to\yn  council,  in  order 
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to  the  fixing  the  time  of  election ;  upon  the  ex-      Sect.  t. 
piration  of  the  usual  interval  for  .so  doing  in  fixing  ciecKon^ 
that  borough  (namely  forty-eight  hours),  a  ma-  tbemseiYcs  do 
jority  of  the  council  being  satisfied  that  the  lord  selection 
provost  had  received  the  precept  (which  he  ad-  sttchTimmi. 
mitted  by  a  letter  to  one  of  the  bailies,  in  which  •^^"^  *^**^ 
he  stated,  that  he  had  not  resolved  as  to  the  i  ^W>t>  sw» 
day  on  which  the  council  should  be  summoned  ss  Jonrn.  is. 
for  fixing  the  election),  held  a  meeting  for  fixing 
the  election,  and  at  the  time  fixed  thereat,  held 
the  election  accordingly,  under  which  (these 
proceedings  being  strongly  protested   against 
by  the  lord  provost,  and  others)  Mr.  Miller  was 
elected  and  returned. 

« 

The  lord  provost  gave  no  notice  of  any  meet- 
ing for  the  appointment  of  the  election  till  he 
was  about  to  go  out  of  office,  when  he  gave 
such  notice  for  a  day  which  would  be  in  the 
time  of  his  successor,  to  whom,  upon  his  com- 
ing into  office,  he  forwarded  the  precept,  which 
had  been  kept  unexecuted  from  the  11  th  Sep* 
tember  to  the  3d  October.  An  election  was 
then  holden  before  the  new  lord  provost,  in 
the  usual  manner,  and  sir  Lawrence  Dundas 
was  chosen,  and  an  indenture  of  his  return 
xnade  out,  and  tendered  to  the  sheriff,  who  was 
required  to  annex  it  to  the  writ ;  he,  however, 
refused  to  comply  with  this  requisition^  giving 

L  L 
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Scctj.  i^r  his  reason,  that  he  had  already  returned  die 
writ,  with  an  indenture  annexed  to  it,  certify- 
ing^ the  election  of  Mr.  Miller. 


Sir  Lawrence  Dundas  petitioned,  complain- 
ing of  the  election  and  return  of  Mn  Miller ; 
and  the  committee  resolved,  that  sir  Lawrence 
^Dundas  was  duly  elected,  and  that  Mr.  Miller 
was  not  duly  elected  (a). 


Elections  for        With  rcspcct  to  elections  for  districts  of  bo^- 

fJiittricts  of  bo«  . 

roughs.  roughs: 

Aj^.cxxiu  The  time  of  the   election   being  positively 

cessary.^    "   fixcd  in  all  cascs,  by  the  effect  of  die  statute 

6  Ann.  c.  6.  §  5,  no  notice  is  necessary. 


{a)  In  addition  to  the  irre- 
gularity of  the  proceeding  at 
Mr,  Millers  election,  another 
ground  insisted  upon  was,  that 
the  extraordinary  deacons  had 
no  right  to  vote  in  any  of  the 
proceedings,  and  if  this  point 
had  been  established,  Mr. 
Miller's  election  would  have 
been  also  invalidated  upon 
that  ground ;  the  committee, 
^  however,  resolved,  that  in  the 


election  of  a  member  for  tht 
city  of  Edinburgh  the  extra- 
ordinary deacons  had  a  right 
to  vote;  but  although  this 
resolution  was  communicated 
to  the  agents  for  the  parties, 
it  was  not  reported  by  the 
committee  to  the  house.  There 
were  also  other  points  insisted 
upon,  but  the  leading  features 
of  the  case  are  those  aboTe 
mentioned* 
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WITH  respect  to  election  for   knights  of  County  cied- 
jB  hires : 


The  slat.  57  Geo.  d.  t^  131.  §  8(a),  requires  Afp.eectxj. 
the  sheriiT;  within  two  days  after  the  receipt  of  twvdajfftAiWr 
the  writ,  to  cause  proclamation  to  be  made  at  to  eainw  pror 
the  place  where  the   ensuing  election  ought  deetioiiyMd 
by  law  to  be  holden,  and  to  cause  to  be  affixed  S^r,  uo'^dftTB 
on  the  door  of  the  county  court-house,  public  ^!^!**^'^ 
notice,  signed  by  himself,  of  a  special  county 
court  to  be  there  holden,  for  the  purpose  of  such 
election  only,  on  any  day,  A^^oy  excepted,  not 
later  from  the  day  of  making  such  proclamation 
and  affixing  such  notice,  than  the  sixteenth  day, 
nor  sooner  than  the  tenth* 


(a)  The  Stat.  5!^  Geo.  3.  t.  t^iiently  referred  to,  it  may 

131*  §  3^9  {^PP^  ccccxxxvi.)  be  proper  to  mention  here» 

enacts,  that  all  former  acts  of  that  by  §  29,  any  returning 

|>arliament  made  for  the  re-  ofiKcer  neglecting  to  perform 

gulation  of  the  election  of  his  duty  according  to  iht 

members  to  serve  in  parlia-  provisions  of  the  act^  is  to 

ment  for  places  in  Ireland  forfeit«£l0,  with  treble  costs* 

not  theretofore  repealed^  are  for  each  and  every  instance 

thereby  confirmed  and  re-  of  refusal  or  neglect,  to  the 

enacted,  except  as  the  same  person  suing  for  the  same»  at 

are  therein  amended  or  al**  any  sessions  of  the  peace* 

tered.  within  12  calendar  months. 


As  this  act  will  be  fre*    Afip,  ccccxxxiii. 
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Bart>3,^         With  respect  to  elections  for  places  being 
moiioM  ibr    connties  of  themselves : 

plMet  being 
Mintiei. 

^.  orxL  By  the  /mA  stat.  35  Geo.  3.  c«  29*  §  4^  the 

te  i04ftji at    sheriff  or  sheriffs  must  cause  notice  of  the  time 

and  place  of  election,  under  his  or  their  hand,  to 
be  affixed  in  the  usual  place  of  such  city  or 
town ;  which  notice  is  hereby  directed  to  be  ten 
days  at  the  least  preceding  the  day  of  electioiu 

jjjjjjjjj*  JJ^'      With  respect  to  elections  for  other  places  t 

SIS'toStf'  %  *^  ^^^  •**'•  35  Geo.  «•  c.  29*  §  S,  the 
JJ^^JjIU"  officer  to  whom  the  precept  is  delivered^  and 
aixediaUie  ^||q  ig  iq  jjold  the  election,  is  to  cause,  notice^ 
iwtiee  to  be  under  his  hand,  of  the  time  and  place  of  elec* 
ki*t*  tion,  to  be  affixed  in' the  usual  place  of  the  bo* 

rough ;  and  this  is  to  be  done  four  days  at  the 
least  preceding  the  day  of  election. 
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CHAPTER  VIL 

OF  THE   PLACE   OF   ELECTION. 

Section  1.    At  what  places  the  election  is  to  be  holden  ; 
and  as  to  adjournment  of  place  during  the  election. 

Section  2.    Scotland. 
Section  3.    Ireland. 


"Vl^n^ITH  respect  to  elections   for   knights 
^^     of  shires : 

By  the  common  law,  the  election  might  have 
been  at  any  place  within  the  county,  there  be- 
ing no  restriction  herein  upon  the  sherjfl^  as  to 
his  holding  his  county  court.  r  ' 

In  particular  counties,  the  place  for  holding 
such  courts  was  fixed  by  several  early  sta- 
tutes («);  but  there  was  no  general  provision 


(fl)  Thestat.  2&3Ed\v.6,^    land  shsM  be  holden  at^/n- 
c.  25.   §  3f  enacts,  that  the     •wick. 
county  court  for  Northiunbcr-        The  stat.  19  Hen.  7.  c.  24, 


18 


OF  TH£  FLACE 


[part  II* 


Sect.  1. 

»nnty  dee* 
)ns  to  be 
ilden  at  the 
MtpnUic 


until  that  of  the  statute  7  and  8  W.  3.  c-  25. 
§  3(a)y  which  directs  that  at  every  such  elec- 
tion the  sheriff  shall  hold  his  county  court  at  the 


enacts,  that  the  county  court 
for  Sussex  shall  be  held  alter* 
nately  at  Chichester  and  Lewes, 
The  Stat.  27  Hen.  8.  c  26. 
i  3,  enacts,  that  for  Monmouth^ 
shire  it  shall  be  tiolden  in 
like  manner  at  Monmouth  and 
Newport;  and  §  5,  that  for 
Brecknockshire  it  shall  be 
holden  at  Brecknock  ;  and  §  6 
enacts,  that  for  Radnorshire  it 
shall  be  holden  alternately  at 
Ifew  Radnor  and  Rothergowy. 
So  by  §  7,  for  Montgomery- 
shire,  at  Montgomery  and 
Maghenleth  ;  and  by  §  8,  that 
for  Denbighshire  at  Denbigh 
and  Wrexham, 

The  sut.  33  Hen.  8.  c.  13, 
directs,  that  for  Chester  it 
ithall  be  holden  in  the  shire- 
hall  for  that  county.  These 
statutes  .do  not  particularly 
contemplate  the  courts  for 
elections. 

(a)  Tfee  Stat.  7  &  8  W.  3. 
c.  25  (For  the  title  of  the 
acty  and  §  1  and  2,  seeaiz/e, 
347,  348.) 

§  3.  "  And  be  it  further cn- 
"  acted,  by  the  authority  afore- 
said,that  upon  every  election 
to  be  made  of  any  knight  or 
''  knights  of  the  shire  to  serve 
•*  in  tftis  prftcnt,  or  any  fu- 
**  ture  parliament,  the  she- 
"  ritf  of  the  county  where 
"  such  election  shall  be  made, 
*^  shall  hold  his  county  court 


«( 


«< 


^'  for  the  same  election  at  tho 
^^  most  public  and  usual 
^'  place  of  election  within  the 
**  said  county,  and  where  the 
"  same  has  most  usually  been 
**  for  forty  years  last  past,  and 
"  shall  there  proceed  to  eke- 
'*  tion  at  the  next  county 
*'  court,  unless  the  same  £di 
'^  out  to  be  held  within  six 
"  days  after  the  receipt  of  the 
'^  writ,  or  upon  the  same  day, 
''  and  then  shall  adjourn  the 
''  same  court  to  some  conve« 
^'  nient  day,  giving  ten  days 
''  notice  of  the  time  and  place 
''  of  election ;  and  in  case  the 
'^  said  election  be  not  deter- 
*'  mined  upon  the  view,.wikfi 
''  the  consent  of  the  free- 
"  holders  there  present,  but 
"  that  a  poll  shall  be  re- 
*'  quired  for  determination 
"  thereof,  then  the  said  sho- 
''  riff,  or  in  his  absence  hi^ 
'^  under  sheriff,  with  such 
"  others  as  shall  be  deputed 
^^  by  him,  shall  forthwith  there 
**  proceed  to  take  the  said 
*'  poll,  in  some  open  or  pub« 
"  lie  place  or  places,  by  the 
"  same  sheriff,  or  his  under 
''  sheriff  as  aforesaid,  in  his 
*'  absence,  or  others  appoint* 
"  ed  for  the  taking  thereof 
^'  as  aforesaid ;  and  for  the 
"  more  due  and  orderly  pro- 
'^  ceeding  in  the  said  poll,  the 
*'  said  sheriff,  or  in  his  absence 
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most  public  and  usual  place  within  the  county, 
and  where  the  s(ame  has  been  most  usually 
holden^  for  forty  years  last  past 

This  statute  is  only  directory ;  and  although 
the  non-observance  of  it  wHl  subject  the  shc- 


Sect.  1. 


^*  his  under  shcriflT,  or  such  as 
**  he  shaU.  depute,  shall  ap- 
**  point  such  number  of  clerks 
**  as  to  hira  shall  seem  meet 
**  and  convenient  for  tak- 
**  ing  thereof;  which  clerks 
^  shall  all  take  the  said  poll, 
*'  in  the  presence  of  the  said 
*'  sheriff  or  his  under  sheriff, 
**  or  such  as  he  shall  depute ; 
**  and  before  they  begin  to 
"  take  the  said  poll,  every 
**  clerk  so  appointed  shall*  by 
**  the  said  sheriff  or  his  under 
''  sheriff  as  aforesaid,  be  sworn 
**  truly  and  indifferently  to 
*'  take  th^  same  poll,  and  to 
**  set  down  the  names  of  each 
**  freeholder,  and  the  place 
**  of  his  freehold,  and  for 
^'  whom  he  shall  poll,  and 
**  to  poll  no  freeholder  who  is 
"  not  sworn,  if  so  required  by 
**  the  candidates,  or  any  of 
**  them,  (which  oaih  of  the 
*^  said  clerks,  the  said  sheriff 
'^  or  his  under  sheriff,  or  such 
*'  as  he  shall  depute,  are  here- 
by empowered  to  admi- 
nister), and  the  sheriff,  or 
**  in  his  absence  his  under 
**  sheriff  as  aforesaid,  shall 
^*  appoint  for  each  candidate 
'^  such  one  person  as  shall  be 


ft. 


(( 


"  nominated  to  him  by  each 
**  candidate,  to  be  inspectors 
*'  of  every  clerk  who  s^all 
'*  be  appointed  for  taking  the 
^  **  poll,"  &c.  Cl'he  remainder  of 
this  section  relates  to  the  oath 
which  might  thereby  be  required 
to  be  taken  by  freeholders  be* 
fore  polling  J  but  whi^h  has 
been  since  altered  by  the  10 
Attn,  c.  23,  and  again  by  the 
IS  Geo,  % 

§  4  Made  it  perjury  to  take 
such  freeholders  oath  falsely,  J 

§  5.  **  And  be  it  further 
**  enacted,  by  the  autliority 
"  aforesaid,  that  the  said  she- 
**  riff,  or  in  his  absence  his 
**  under  sheriff,  or  such  as  he 
^'  shall  depute  as  aforesaid, 
*'  shall,  at  the  same  place  of 
^'  election,  proceed  tothepoU- 
^'  ing  all  the  freeholders  then 
^'  and  there  present,  and  shall 
*^  not  adjourn  the  county 
'^  court  then  and  there  held, 
"  to  any  other  town  or  place 
''  within  the  same  county, 
'*  without  the  consent  of  the 
'*  candidates,  nor  shall,  by 
"  any  unnecessary  adjourn^ 
"  ment,  in  the  same  place  of 
*'  election,  protract  or  delay 
**  the  election ;  but  shall  duly 


and  usval 
^laoe  in  tbe 
comity,  and 
where  ntual^ 
boldenlastia 
yean. 

{Fsrhuimiees 
wkertikespertk' 
twm^tMs 
cUmssm0SSiu» 
pmdsU,  Me 
ante,  5l5|  !!•&•) 


520 


OF    THE    PLACE 


[part  II. 


Sect  t.      Yiff  to  answer  for  a  breach  of  his  duty,  yet  in  a 


Ktectioa  iioid-  case  where  this  requisition  had  not  been  com- 
pUee  in  the      plied  with,  the  election  was  nevertheless  holden 

irouDtyiiot         ,      •  ,.j 

thetdon  voicL  tO  DC  VaUci. 


39  Joins.  756. 
864.904,905. 


PetnbrokeshirejSth  and  27th  April,  1770.  One 
of  the  grounds  of  the  petition  against  the  elec- 
tion of  Mr.  Owen^  was,  that  the  election  had  been 
holden  at  PembrokCy  whereas  it  ought  to  have 
been  holden  at  Haverf or  divest  ^  where  it  was  al- 
ledged  the  election  had  been  holden  for  forty 
years  last  past,  except  in  one  instance,  about 
thirty  years  before,  and  that  the  latter  was  the^ 
more  convenient  place. 


It  appeared  in  evidence,  that  there  had  been 
two  instances  between!  696  and  1 727,  besides  the 
one  alluded  to  in  the  petition,  viz.  that  in  174l> 
wherein  the  election  had  been  holden  at  Pern- 


**  and  orderly  proceed  in  tlie 
"  taking  of  the  said  poll,  from 
**  day  to  day  and  time  to 
**  time,  without  any  further 
**  or  other  adjournment,  with- 
**  out  the  consent  of  the  can- 
didates, until  all  the  free- 
holders then  and  there  pre- 
**  sent  shall  be  polled,  and  no 
*•  longer." 


i< 


«( 


§  10.  **  Provided  also,  and 
•*  lie  it  enacted,  by  the  authc- 
**  rity  aforesaid,  that  the  she- 
*•  riu  oi  the  county  of  So  :th* 


"  ampton,  or  his  deputy,  at 
"  the  request  of  one  or  more 
"  of  the  candidates,  for  elec- 
**  tion  of  a  knight  or  knights 
"  for  that  county,  shall  ad- 
*•  journ  the  poll  from  JFin» 
*'  chenter^  after  every  free- 
**  holder  then  and  there  pre- 
**  sent  is  polled,  to  Newport 
**  in  the  Isle  of  Wight^  for  the 
**  ease  of  the  inlfabitants  of 
"the  said  island;  anything 
"  in  this  act  contained  to  the 
"  contrary  notwithstanding." 
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broke.     The  evidence  as  to  its  being  an  incon-      Sccti. 
venient  place  was  contradictory.      The  house 
resolved  that  Mr.  Owen  was  duly  elected. 


With  respect  to   elections  for  places  being  At  other  eiee*  , 
counties  of  themselves,  and  for  other  places  : 


There  is  no  positive  provision  of  the  law  as  no  fixed  place 
to  where  (a)  the  elections  are  to  be  holden.     It  ' 

should  seem  that  the  election  ought  to  be  within  it  seems  it 
the  place  to  be  represented ;,  but,  that  witli  that  within  Uie 
qualification,  the  returning  officer  may  use  his  ^*^*' 
own  discretion  5  in  this,  however,  as  in  other  wfcst  to  »bide 

1  /»  1  1  •        hytheprac- 

points,  any  departure  from  the  usual  practice  tice. 
is  an  act  attended  with   responsibility,  and  it 
will  behove  him,  if  he  do  so,  to  be  prepared  to 
shew  that  he  had  good  grounds  for  such  pro* 
ceeding  (b). 


Elections  for  cities  and  boroughs  in  JVales 
and  Monmouthshii^e^  are,  by  the  stat.  35  Hen.  8.  App,^. 
c.  1 1 .  §  3,  to  be  at  lawful  and  reasonable  places ; 


(fl)  Sec   per   lord   Ellenho-  in  the  case  of  Winchelsca^  7^^ 

rough,  Cb.  J.  in  the  case  of  February,  177^,  that  a  iciurn- 

Morris  v.  sir  Francis  Burdctt,  ing  officer  could  not  change 

1  Campb.  N.  P.  R.  2t23,  post,  the  place  of  election  to  one  of 

{h)  Mr.  Serjeant  JJeywood  which  he  had  not  given  no- 

meniiuns  that  it  was  Itolden,  tice.     Co.  £1.  3-16. 
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Sect.i.      lJ^^;  there  i%  no  further  definition  of  the  intent 
of  the  law  (a). 


2.  As  to  adjournment  of  place  during  the 
election : 


Formerly  she.  The  sheriff  had  the  power  of  adjourning  the 
joQrD  court  for  county  court  wheu  convened  for  the  purpose  of 
u&S^^^^     election,  from  the  place  where  the  proceedings 

had  commenced,  to  any  other  place  within  the 
Conseit  of      countv :  nor  was  the  consent  of  the  freeholders 

frediolder»iiot      .         ,f'  •  J         4.  U       A' 

%  necesswryto     at   all   uecessary^    m  order  to  such   adjoum- 


adjounuiieat* 


ment  (b). 


10  Joom.  4U$f 


Cardiganshire,  28th  November,  I6<)0.     The 
election  was  properly  to  be  holden  at  Abeiy^t* 


(a)  Sec  a  provision  as  to 
election  at  Cot  entry,  ^PP* 
Ixxviii.  and  post,  chap.  9- 

(Ji)  On  a  motion  for  an  at- 
tachment against  F.  ttal.  for  a 
riot,  &c.  at  a  meeting  of  the 
county  of  Essex,  for  the  elec- 
tion of  a  coroner,  the  dispute 
arose  on  the  sheriff's  otleiing 
to  adjourn  it  from  C.  to  1). 
The  gentlemen  apprehended, 
as  they  were  judges  of  the 
court,  I.  e.  suitors,  they  mi^hl 
adjourn  only,  and  that  the 
sheriff  could  not.  Ch.  .1.  and 
two  judges  held,  that  the 
foutr  of  adjoiir fling  on  the 
o^Aiiibion   of  election   of  vcr- 


derors,  knights  of  the  shirr, 
&lC,  was  in  the  sheriff*,  it  was 
his  court,  and  so  called  in 
acts  of  parliament,  &c.  But 
Ei/rc  doubted,  but  admitted 
that  the  sheriff'  had  power  to 
appoint  the  meeting,  yet  when 
the  court  was  assembled  (it 
being  no  more  than  an  asscm* 
bly  of  people  to  exercise  a 
jurisdiction)  they  made  a  ne- 
cessary part,  and  the  sheriiT 
alone  could  not  adjourn. 
Trin.oGeo.S.  B.  R.  ThcKing 
V.  Fitz.  But  Eyre  afterwards 
vtutaxit  opinionini,  7  Vin,  7, 
pi.  10. 
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broTcc.    The  evidence  as  to  its  being  an  it^con^      Seeti. 
Tenient  place  was  contradictory.    The  house  re^ 
solved  that  Mfi  Owen  was  duly  elected. 

With  respect  to  elections  for  places  being  AiothtrdM' 
counties  of  themselyes^  and  for  other  places : 

There  is  no  positive  provision  of  the  law  as  ■•fcwdpittt 
to  (a)  the  place  of  election  (JjI).    It  should  seem  u  mou  it 
that  the  election  ought  to  be  within  the  place  to  Wftkia  tha 
be  represented  ;  but)  that  with  that  qualification        ' 
the  returning  officer  may  use  bis  own  discretion; 
in  this,  however,  as  in  othep  -  points^  any  de*  tatet  t*  aUc 
parture  from  the  usual  practice  is  attended  with 
responsibility^  and  it  will  behove  him  to  shew 
that  he  had  good  grounds  for  so  doing (c). 

Elections  for  cities  and  boroughs  in  Waks  Wateiftiid 
and  Monmouthshtrey  are,  by  the  stat.  35  Hen.  &  ■hire  decUiNi 
c.  II.  §  3,  to  be  at  lawful  and  reasonable  places;  4p.u. 
but  there  is  no  further  definition  of  the  law. 

With  respect  to  elections  for  Glamorganshire: 
*— The  Stat*. 55  GeOi  S.  c»  72  (cQ  directs  the  she« 

(a)  See  as  to  electioni  at        {d)  The  stat.55  Geo.  8.  c. 

Coventry  ^  post.  S88.  72.    **  Jm  adio  Jix  the  tkc* 

{b\  See  per  lord  ESenho^  turn  for  Glamoiganahire  at  m 

raugi,  Ch.  J.  in  the  caae  of  central  tlact  within  the  saU 

Morris  v.  sir  Francis  Burdettf  count u.  [Jth  June,  1815.) 
i  Campb.  N.  P^  R.  228,  post,        **  Whereas  it  b  expedient 

(c)  Mr.  Serjeant  Heyioood  **  thatthe  elections oflcnighta 

mentions  that  it  was  holden,  ^'  to  serve  in  parliament  foe 

in  thecaseof  J^incAfbea,  ^th  '*  the  county  of  Giamargm 

February^  if 7^9  ^bat  a  re*  **  should  be  holden  and  ae« 

turning    officer    could    not  **  termined  at  a  convenient 

change  the  place  of  electioii  *'  and  central  place  within 

to  one  of  wnich  he  had  not  *'  tdhe  said  county  ;'*  be  it 

given  notice.  Cp^  EU  54lS«  therefore  enectedA  ftCt  that 
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Sect  I.  riff  to>  hold  his  County  court  for  the  election^  and 
ouiaor^-  every  adjournment  thereof^  at  Bridgend^  and  to 
where  to  be.     proceed  to  and  determine  the  election  there^  and 

at  no  other  place. 

3.  As  to  adjournment  of  place  duriug  the 
election : 

^flT^iiuir  '^^^  sheriflF  had  the  power  of  adjourning  the 
jouraeoartfbr  couutv  court  wheu  convcned  for  the  purpose  of 
lion.  election^  from  the  place  where  the  proceedings 

had  commenced)  to  any  other  within  the  county; 
Conuntof       Qor  was  the  consent  of  the  freeholders  at  all  ne*> 

freeholder!  nol  ' 

neeemij.       cessary  thereto  (a). 

iojourn.486,       Cardiganshire^  28th  November,  1690.     The 

AHit  HeyWi  eo»  ^ 

El.  386.  election  was  properly  to  be  holden  at  AherysU 

« 

<<  upon  every  election  to  tse  judges  of  the  courts   i.  <• 

'*  madeofanyknight  to  serve  fluitors,  they  might  adjourn 

*' in  this  presenter  any  future  only,  and  that  the    sheriff 

<*  parliament  for  the  county  could  not.    Ch.  J.  and  two 

'*  of  Glamorgan,  the  sheriff  of  jud  ges  held^  that  the  peruser  of 

*'  the  said  county  shall  hold  adjourning  on  the  occasion  of 

**  his  county  court  for  the  election  of  verderors»  knights 

^*  sameelection  and  every  ad-  of  the  shire,  &c.  was  in  the 

**  journment  thereof  at  the  sheriff,  it  was  his  court,  and 

*•  town  of  Bridgend,  within  so  called  in  acts  of  parlia- 

**  the  said  county,  and  shall  ment,  &c.    Eyre,  J.  doubted^ 

**  proceed  to  anti  determine  but  admitted  that  the  sheriff 

'f  the  said  election  at  the  said  had  power  to   appoint  the 

f '  town  of  Bridgendj,  and  at  meeting,  yet  when  the  court 

if  no  other  place.  was  assembled  (it  being  no 

Si)  On  a  motion  for  an  at-  more  than  an  assembly  of 

ment  against  F.  et  al.  for  people  to  exercise  a  jurisdic- 

a  riot,  &c.  at  a  meeting  of  tion)  they  made  a  necessary 

the  county  of  Essex,  fop  the  part,  and  the  sheriff  alone 

election  of  a  coroner,  the  could  not  adjourn.    Trin.  6 

dispute  arose  on  the  sherift**s  Geo.  3.  B.  K.     The  King  r. 

offering  to  adjourn  it  from  C.  Fitz,     But  Eyre  afterwards 

to  D.     The  gentlemen  ap-  mutavit  optnionem,   J  Yin.  7* 

prehended^    n»    they    were  pi.  10. 
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with  ;  the  poll  was  commenced  there,  and  con*  ^^^\1\ 
tinned  until  the  day  of  the  return  of  the  writ, 
when  the  sheriff  adjourned  to  Cardigan^  and 
this  appears  to  have  been  done  against  the  in- 
xrlination  of  the  freeholders..  The  election  of 
sir  Carhury  Price  was  sought  to  be  impeached, 
upon  the  ground  that  such  adjournment  was  il- 
legal. But  the  committee  resolved,  and  the 
house  agreed,  that  such  adjournment  was  ^  a 
legal  and  good  adjournment." 

Such  adjournments,  however,   are  now    re- Comity  ^mut 
strictcdto  cases  where  the  candidates  consent,  cannot  be  ad- 
the  stat  of  7  and  8  Will.  3.  c.  25.  §  5  («),  having  "^by  c^nfcS^oP* 
forbidden  ^them  in  other  instances ;  an  excep-  *^*"  *   **** 
tion  however  is  made  by  the  act,  with  regard  to 
the  county  of  Southampto7i. 

With  respect  to  elections  for  the  county  of 
Soutltampton  : 

It  is  provided,  by  §  10  (4)  of  the  same  statute.  But  that  tife 
that  at  the  request  of  one  or  more  of  the  can-  Southampton 
didatcs,  an  adjournment  shall   be  made    from  "aCTtofoncor 
Winchester,  to  Newport,  in  the  Isle  of  Wight,  Ttr^l^Tad. 
for  the  ease  of  the  inhabitants  of  that  island  {c).  ^wTcttno 

Newport. 

{a)  For  this  clause  see  ante,  (c)  As  to  the  time  for  mak- 

51.0,  ^20.  in^    this    adjourn ment>     see 

(h)  For  this  clause  socjn/f,  pobt, 
550. 
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ART  If. 


Sect  1.       •  With  respect  to  elections  for  Nomnck  r 


Elections  for 
Norwich. 

App.  Uvu. 


Totes  of  free- 
men confined 
in  gaol  for 
debt  may  be 
taken  there. 


The  Stat.  3  Geo.  2.  c.  8,  recognizes  a  partial 
adjournment  of  the  court  for  holding  the  elec- 
tion, having  provided  that  one  of  the  checks,  a 
swearer,  and  a  clerk,  shall  be  admitted  into  the 
common  gaol,  or  other  prison,  to  take  the  votes^ 
of  such  freemen  confined  for  debt  as  shall  have 
a  right  to  vote  at  such  election. 


Section  2.    Scotlmd. 


WITH  respect  to  elections  for  commissioners 


Conntyelec      of  shirCS  : 
tioos, 


ApP'  XCIY. 

xcviii. 


By  the  Scots  stat  of  1427,  c  101,  confirmed 
by  that  of  1587,  c.  114,  the  commissioners  for 
shires  were  to  be  chosen  at  the  head  court  of 
the  shire. 


Apip.tXXA* 


to  be  at  the 
bead  borough 
of  tlie  shire. 


The  stat.  6  Ann.  c.  6.  §  5,  in  directing  the 
notice  for  meeting  for  election,  appoints  it  to 
be  at  the  head  borough  of  the  shire  or  stew- 
artry  («). 


{a)  With  respect  to  elec- 
tions for  Edinburgh,  the  stat. 
6  Ann.  c.  6,  gives  no  di- 
rection as   to  the   place;    it 


would  therefore  be  probably 
Fuflficicnt  if  holdeii  auy  where 
within  the  city. 
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With  respect  to  elections  for  districts  of  bo-      ^^^^L^ 

rOUSrhs  :  Elections  for 

®  districts  of 

boroughs, 

The  election  is,  by  the  stat  6  Ann.  c.  6.  §  5,  a^.  aad. 
appointed    to   be   at   the    presiding  borough,  to  be  at  the 
Each  borough  of  the  district  becomes  the  pre-  rw^!^  ^' 
Elding  borough  in  its  turn,    such  turn  having 
been  originally  settled  by  the  act  of  union,  to  4v- «▼•  «^« 
be  according:  to  the  order  in  which  they  were  roo^how 
called  in  the  rolls  of  the  parliament  of  Scot'- 
land  (a);  the  same  turn  continuing  to  be  ob- 
served. 


In  the  event  of  a  vacancy  during  a  parlia- 
ment, by  the  above  clause,  the  same  borough  An.esxh. 
which  presided  at  the  election  of  the  member  cmi^. 
creating  the  vacancy,  is  also  to  preside  at  the 
election  to  supply  it. 


It  has  occasionally  occurred,  that  the  elec-  Whendectioa 
tions  of  magistrates  and  town  counsellors  of  andcounseDon 
the  royal  boroughs  in  Scotland  have  been  re-  whichought to 
duced(A),  and  made  void,  by  decrees  of  the  Suoed/ 
court  of  session,  by  which  the  corporate  powers 
of  such  boroughs  are  in  a  state  of  non-existence  ' 

{/i)  This   order   is   to    be  such  reduction,  and  upon  the 

found  in  the  Appendix^  cxiv.  mode  of  restoring  boroughs  to 

(6)  See   Mr.   fVighi's    ob-  the  crown,  chap.  1,  357,  ci 

servations  as  to  the  effect  of  Meq.  and  see  ib.  48$. 
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{pA«T  n# 


borough  nemt 
te  tnmtoipctt- 


lltltil  restored  by  the  crown.  This  10  recited  by 
the  Stat  14  Geo.  3.  c^  81.  §  2,  as  well  as  that  no 
provision  had  been  made  for  regulating  the 
manner,  and  settling  the  place  of  election, 
where  this  is  the  case  with  respect  to  tfie  bo- 
rough which  ought  in  course  to  have  been  the 
presiding  borough ;  and  it  is  thereby  directed, 
that  in  every-  election  of  a  burgess,  where  the 
election  of  the  magistrates  and  council  is  so 
reduced,  and  not  revived,  the  next  borough  en- 
titled to  preside,  shall  be  the  presiding  bo- 
rough, and  the  election  shall  be  made  at  that 
borough  (tf). 


Difirict  fT      *    With  respect  to  elections  for  the  district  of 


Apf,  cxUk. 


It  is  recited,  by  the  stat.  7  Geo.  J.  c.  16.  §  11, 
that  there  had  been  some  mistakes  in  this  dis- 


(«)  See  the  case  of  the  ^i^* 
U'lct  of  Haddington^  &ic.  IjGSy 
1  fVight,  370,  (which  proba- 
bly gave  rise  to  ihe  above  sta- 
tute), where  it  being  the  turn 
of  Jedburgh  to  preside,  but 
the  election  of  magistrates  and 
town  counsellors  having  been 
reduced,  it  was  disputed  which 
borough  was  to  preside,  and 
three  elections  were  holden. 
Colonel  Warrcnder^  however, 
was  returned  alone,  his  elec- 
tion depending  upon  Dunbar^ 


the  borough  next  in  turn, 
having  the  legal  right  to  pre* 
side.  He  was  petitioned 
against ;  but  in  this  instance 
the  petition  against  his  return 
was  withdrawn.  But  havinf; 
vacated  upon  an  acceptance 
of  office,  and  being  chosen 
again  under  the  same  circum- 
stances, Mr.  O^i/ric  petitioned 
against  his  return.  Colonel 
JVarrenderw2LSf  however,  hold* 
en  duly  elected. 


trict,  fti  relation  to  their  presiding  at  elections,  ®*^  ^* 
which  might  occasion  disputes  at  future  -elec- 
tions; and  thereby  enacted,  that  they  should  Order  of  pre^ 
eonlanue  to  preside  in  die  course  in  which  they 
t3ien  were,  that  Wigton  should  preside  at  the 
next  election,  and  that  the  other  boroughs  of 
the  district  should  preside  afterwards,  in  the 
method  prescribed  in  the  Scots  act  of  1707, 
adopted  by  the  act  of  union. 


Section  5.    Ireland. 


BY  the  Irish  statute,  35  Geo,  3-  c.  29,   §2,  App.caaaAx. 
every  election  for  a  knight  of  a  shire  is  to  be  tians  to  bc^ 
where  the   assizes  for  such   county  were  last  lasthoiden. 
holden  previous  to  such  election. 

That  for  the  county  oi  Dublin^  is,  by  the  That  for  uie 
same  clause,  to  be  holden  where  the  sessions  of  im  where  8«. 
the  peace  were  last  previously  holden.  peace. 

There  are  no  statutory  regulations  as  to  the 
place  of  holding  other  elections  {a). 


(a)  The  4th  and  5th  sec-     tively  direct  the  notice  of  elec- 
tions of  the  above  act  rcspcc-    tion  for  other  places,  and  for 
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Sect  5.         As  to  adjournment  of  place  during  the  elec- 


CoantyelcG'      tlOn: 
tions. 

With  respect  to  elections  for  knights  of  shires, 
jpp.  ccxzxtx.  J-^i^^  statute  35  Geo.  3.  c.  J9.  §  2,  the  sheriff 
^adJ^S*rato  ^^'^g  directed  to  proceed  to  election  at  the 
*2ce*"^       places  above  pointed  out,  is  also  forbidden  to 

adjourn  to  any  other  town  or  place,  during  the 

election. 


cities  and  towns  being  coun-    the  place  of  election  in  either 
ties,  to  be  given  at  the  usual    cafe, 
place,  but  do  not  point -out 
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CHAPTER  Vra. 

OF  TUB    BAY    Of    ELECTION* 

'Section  1.    Of  appointing  the  day  ofdectiorii 
Stotio^  2.     Scotland. 
Section  S.    Ireland, 


T 


'HE  day  of  election  is  appointed  by  the  fc- 
spective  returning  officers,  under  certain 
rules,  which  depend,  in  the  first  instance,  upon 
the  delivery  of  the  writ  or  precept  to  such  of- 
ficers ;  none  of  the  regulations  which  are  about 
to  be  stated  beginning  to  operate  until  such 
delivery. 

With  respect  to  elections  for  knights  of  th« 
shire : 

The  direction  of  the  stat  7  Hen.  4.  c.  15  (a\ 

m 

(a)  The  stat.  7  Hen.  4.  c.  "  at  the  grievous  complaint  of 

15.  **  The  manner  of  the  elec-  "  his  commons  in  this  present 

"  tion  of  knights  of  shires  for  "  pa:r1iament,    of  the  undue 

^  a  parliament:'  "  election   of  the  knights  of 

"  Itemj  our  lord  the  king,  "  counties  for  the  parliament, 


i30 


Sect.  1. 

County  elec- 
tiom  depended 
upon  the  fal- 
ling of  the 
court,  together 
with  certain 
Btatntoryregu- 
lationf. 
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as  well  as  that  of  the  7  and  8  Will.  3.  c.  25. 
§  3  (a)y  was,  that  the  election  should  be  at  the 
next  county  court  after  the  delivery  of  the  writ 
This  provision,  however,  could  not  always  con- 
veniently be  complied  with,  as  it  happened  oc- 
casionally that  the  next  county  court  was 
holden  cither  on  the  day  of  (&),  or  immediately 


"  which  be  sometimes  made 
"  of  aflfection  of  sheritTs,  and 
**  otherwise  against  the  form 
**  of  the  writs  directed  to  the 
"  sheriff,  to  the  great  slander  of 
**  the  counties,  and  hindrance 
"  of  the  business  of  the  coin- 
*'  monaltyin  the  said  county; 
"  (2)  our  sovereign  lord  the 
*'  king,  willing  therein  to  pro- 
**  Tide  remedy,  by  the  assent  of 
**  the  lords  spirituul  and  tem- 
**  poral,  and  the  commons,  in 
**  this  present  parliament  as- 
**  sembled,  hath  ordained  and 
**  established,  that  from  hence- 
^^f^rth  the  elections  of  such 
**  knights  shall  be  m«a(le  in 
**  the  form  a»  foiloweih  ;  (that 
**  is  to  say)  at  the  next  county 
**  court  to  be  holden  after  the 
*'  delivery  of  the  writ  of  the 
"  parliament,  proclamation 
"  shall  be  made  in  the  full 
**  county  of  the  day  and  place 
"  of  the  parliament,  (3)  and 
**  that  all  they  that  be' there 
**  pix'sent,  as  well  suitors  duly 
'*  summoned  for  the  same 
^*  cause  as  other,  shall  attend 
**  to  theelcction  of  the  knights 
".  for  the  parliament,  (4-)  and 
**  then,  in  tho  full  county, 
*'  they  shall    procetd   to    the 


« 


« 


i( 
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(( 


({ 


a 
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election  freely  and  inclif. 
ferently,  not  with  tsanding 
any  request  or  command- 
ment to  the  contrary ;  -(5) 
and  after  that  they  be  cho* 
sen,  the  names  of  the  per* 
sons  so  chosen  (be  they  pre* 
sent  or  absent)  shall  be 
written  in  an  indenture,  un- 
**  der  the  seals  of  all  them 
'^  that  did  choose  them,  and 
"  tacked  to  the  same  writ 
**  of  the  parliament,  which  in- 
"  denture  so  sealed  and  tack- 
'*  cd  shall  be  holden  for  the  she- 
**  riff's  return  of  the  said  writ, 
touching;  the  knights  of  the 
shires.  (6)  And  in  the  writs 
oi'  the  parliament  to  be 
made  hereafter,  this  clause 
shall  be  put*  Et  elcctioncm 
*'  tuam  in  pkno  conitatu  tuo 
^\factamy  disimcte  et  aperte 
sub  nfgilio  tvo  ,  ct  sigiUis 
corum  qui  dccfioui  illi  in* 
tcrfitcrintj  riof/is  in  cancel* 
l(fna  nostra  ad  diem  ct  lo* 
**  cum  in  hrcvi  contcntos  ccrti* 
^\/iccs  indilatcJ* 

(a)  For  this  statute,  see  cntCf 
518. 

(6)  This  happened  in  the 
county  of  7: Wfx  in  the  reign* 
of  Charles  2.;  and  moreovci 
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after  the  receipt  of  the  writ;  *or  sonietimes,  pn      ^l^Jj 
the  other  hand,  so  shortly  before  the  meeting  of  : 
pariiament (a);*  as-  that  the  members   chosen' 
Could  not  attend  at  the  opening)  and  even  in 
some  instances,  there  was  no  county  court  iii 
the  interval  between  the  delivery  of  the  »writ' 
and  the  day  of  parliament  (A). 

Wherefore  the  last  mentioned  statute,  in  re- 
quiring the  sheriff  to  proceed  to  election  at  the 
next  county  court,  provided  that  if  the  same, 
should  fall  out  to  be  held  within  six  days  after 
the  receipt  of  the  writ,  or  upon  the  same  day, 
he  should  adjourn  the  court  to  some  convenient 
day,  giving  the  notice  thereby  required. 


the  day  of  the  county  court  (b)  This   happened  io  the 

was  during  the  assises.     \^y  1  £dw.  3.  in  the  county  of 

advice  of  the  judges,  the  she-  Sussex^  and Jp  the  29  Hen.  6; 

riff  proccedctl  to  the  election  in  that  of  &cc9t€r.     HeyW. 

without    any    previous    pro^  Co.  £1.  39*     ^ee  also  Cam* 

clamation    or     adjournment,  bridgeskire   and  Caernarvon* 

I  White).  335.  shire,  6xh  and  10th  Novem* 

(«}  In  Wiltshire,  in  the  8  bcr,  l640.     2  Journ.21.  25. 

Edw.  2.  and  in  Devonshire^  28  Pembrokeskirey 5th  and  27th 

Hen.  6.  the  election  and  re-  April*  1770,  (oii^e,  520),  the 

turn  being  only  two  days  be^  sheriff  evaded  the  statute  of 

fore  the   meeting  of   parlia-  W.3.  by  putting  off  the  county 

inent,  those  who  were  elected  court,   so  as   to  prevent  its 

could  not  in  those  days  possi-  happening  within  six  days  of 

bly  reach  Westminster  in  so  the  receipt  of  the  writ»  and 

short  a  time.     Heyw.  Co.  £1*  the  election  at  such  deferred 

39f  and  the  authorities  there  court  was  holden  good.    32 

cited.  Journ.  864. 905. 

M  M  2 
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^^^  ^"  this  latter  enactment  was  recited  by  the  st^t 
IB  Geo.  2.  c-  18.§  10(a),  and  also  that  sheriffs 
had  frequently,  in  such  eases,  made  long  ad-, 
joumments,  in  order  to  delay  proceeding  to 
election,  for  remedy  whereof,  it  forbad  .  the 
sheriff,  im  any  case,  to  adjourn  such  court  for 
longer  than  sixteen  days«i  ^ 


The  tiijiie  of  the  election  now  no  longer  dc- 


(a)  The  sUt.  IS  Geo.  2.  c. 
fS.  §  10.  **  An  act  to  explain 
**.0Ai  amend  tie  tavs  touching 
••  the  elections  oJ\  knights  of 
**"  thi'shirei  to  serve  in  parlia- 
•*  meat  for  that  part  ofHrcat 
'*  Britain  called  England." 

§  10.  "And  whereas  by  an 
"  act  made  in  the  sevetith  and 
"•  eighth  years  of  the  reign  of 
"  king /r iV/iflWf  the  third,  in- 
^  i\iM\QA^Anactforth€furthtr 
"  regulating  elections  of  mem" 
"  bers  to  serre  in  parliament^ 
**■  and  fur  the  preventing  irre^ 
**  gular  proceedings  cf  sheriffs 
**  and  other  officers  in  the  elect- 
•^  ing  and  retUming  sxtch  meni" 
*  bers^  it  is  enacted,  that  upoh 
**  every  election  to  be  made  of 
^^any  knight  or  knights  of 
"  the  «;hire,  the  sherrfi*  of  the 
**  coumty-  where  such  election 
*^  shall  be  made*,  «haU  pro* 
*^  ccted  to  election  at  the  next 
'(  county  ..court,  unless  the 
*'  same  fall  out  to  be  held 
"  within  six  days  ater  the  rc- 
*'  ceipt  of  the  writ,  or  upon 


(I 


the  same  day,^  and  then  shall 
"adjourn  Hie  same  court 
"  to  sonje  ,  conveiMent  day, 
"  giving  ten  days  notice  of 
**  the  time  and  place  of  clcc- 
"  tion ;  and  whereas  sheriffs 
**  have  frequently  in  such 
**  cases,  where  the  county 
"  court  fell  out  to  be  held 
**  within  six  days  after  the 
*•  receipt  of  the  writ,  or  up- 
"  on  the  same  day,  made 
"  long  adjournments  of  the 
"  same,  in  order  to  delay  pro- 
**  ceeding  to  election  :"  *•  For 
remedy  thereof  for  the  fu- 
ture, be  it  enacted  by  the 
authority  aforesaid,  that 
from  and  after  the  said 
twenty-fourth  day  of  June, 
[1745],  no  shchflf  shall  in 
**  such  case  take  upon  him- 
*'  self  to  adjourn  such  court 
'^  for  longer  than  sixteen  days, 
any  law,  usage,  or  custom, 
to  the  contrary  notwith- 
standing.'' 
(For  §  11,  see  post^  536; 
for  §  7,  see  post,  343.) 
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pends  upon  that  of  the  next  ordinary  county 
court,  the  sheriff  being  required  in  all  cases  to 
appoint  a  special  county  court,  expressly  for 
•this  purpose  only. 


Hi 

Sect  |. 


The  Stat  25  Geo.  3.  c.  84.  §  4  (a),  after  re-  fSJ^;^; 
citing,  that  inconveniencies  might  arise  from  **•»«•  b«  pi 


(fl)  The  Stat.  25  Geo.  3.  c. 
S4.  ^*  All. act  to  limit  the  dura* 
tion  of  pqlU  and  scrutinies, 
and  for  making  other  regiila" 
'*  tion$  touching  the  elect kfn  ff 
"  members  to  serve  in  parlia* 
"  ment  for  places  tvithin  Eng- 
land and  Walfs,  and  Jor 
Berwick,  vpon  Tweed;  and 
also  far  rematting  difficulties 
which  fitatf  arise  for  want  of 
"  returns  being  made  of  mem- 
bers to  serve  in  parliament.*' 


It 


u 


44 


44 


§  4.  "And  whereas  incon- 
/'  venieneics  may  arise  from, 
•*  the  time  allowed  by  the  laws 
**  now  in  being  for  proceeding 
''  to  an  election  of  a  knight  or 
^'  knights  to  serve  in  parlia- 
**  ment,  for  any  county  or 
"  shire  in  England  or  IVaUs:** 
**  Be  it  enacted,  that  imme- 
diately alter  the  rec€Aj)t  of 
the  writ  for  making  any 
such  election,and  indoi^sing 
on  the  back  thereof  the  day 
of  receiving  the  same,  as  by 
"  law  requiied,  it  shall  and 
**  may  be  lawful  for  the  sho- 
**  riff  of  such  county  or  shire, 
^'  and  he  is  hereby  required, 
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'*  within  two  days  after  the 
'*  receipt,  thereof^    to   cause 
. "  proclamation  to  be  made  i|t 
"  the  place  where  the  enduing 
**  election  ought  by  Jaw  to  lue 
^  holden,  of  a  special  county 
"  court  to  be  there  holden  for 
the  purpose  of  such  election 
only,  on  any  day,  Sunday 
excepted;   not    later  from 
'*  the  day  of   roakins    such 
**  proclamation  than  the  six- 
"  tcenth  day,  nor  sooner  than 
'^  the  tenth  day;  and  that  he 
"  shall  proceed  iii  such  elec- 
.^*  tion,  at  such  special  county 
'*  court,  in  the  same  manner 
'^  as  if  the  said  election  was  to 
'*  be  held  at  a  county  courf, 
*'  or  at  an  adjourned  county 
^*  court,  according  to  the  laws 
^*  now  in  being:  provided  al- 
*^  ways,  that  the  usual  county 
"  court  for  all  other  purposes, 
'*  or   any  adjournment  made 
**  thereof,  shall  take  place,  be 
"  held,  and  proceeded  in,  by 
"  the   sheriff,  or  his  deputy, 
**  and  may  from  time  to  time 
**  be  further   adjourned  antl 
**  proceeded  in,  in  such  and 
**  the  same  manneri  and  at 
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the  time  then  allowed  for  proceeding  to  elec* 
tion,  and  commanding  tjie  sheriff  to  make  pro* 
clamation,  as  before  mentioned,  of  a  special 
county  court  for  the  election,  by  the  requisi* 
tion  already  noticed,  that  such  court  shall  be  not 
later  from  the  day  of  making  the  proclamation, 
than  the  sixteenth  day,  nor  sooner  than  the  tenths 
thereby  reduces  the  latitude  of  the  discretion 
of  the  sheriff  to  the  choice  of  some  one  of  eight 
days ;  there  being  two  days  on  one  of  which 
he  must  proclaim  the  holding  of  the  court,lind 
fix  days  on  one  of  which  it  murt  be  holden. 


There  were  also  some  further  regulations 
with  respect  to  the  day  of  the  week,  whereupon 
the  county  court  for  the  election  might  be 
holden,  or  to  which  it  might  be  adjourned. 
These  depended  upon  the  statutes  7  and 
8    Will-  3.    c.   25.   §  9  (a),   and    6  Geo.   2, 


^  the  same  times  and  places, 
•*  as  if  the  writ  for  the  election 
**  of  a  kniuht  or  knights  of 
•*  the  shire  had  not  been  re- 
*•  ceived/' 

(a)  The  Stat.  7  &  8  W.  3. 
c.  25.  fFor  the  title  anrf  }  1, 
2,  see  anttf  347.  For  J  see 
ante,  518.) 

§  9.  "  And  whereas  thecoun- 
**  ty  court  of  the  county  of 
"  Yorkh  by  custom  called  and 
*'  held  upon  Mondays^  which 
**  hath  long  been  complained 


"  of  to  be  a  very  incouTenicnl 
'*  day  to  all  the  suitors  therc- 
''  unto,  who  at  the  elections 
'^  of  knights  of  the  shire,  and 
**  all  sen'iccs  at  other  times, 
"  are  forced  to  travel  upon 
*'  Sundays  to  their  attendance 
•*  there,  to  their  very  great 
*'  dissatisfaction  and  griev« 
**  ance :"  *'  Be  it  therefore  en- 
**  acted,by  the  authority  afons 
"  said,  that  all  county  courts, 
*•  after  the  fis^  and  twentieth 
**  day  of  March,  one  t&ousand 
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c,23(tf).       These  provisions,    however,   were 
{Principally  repealed  by>the  statute  18  Geo.  S. 
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six  hufirired  and  ninety- 
six,  held  for  ihe  county  of 
"  Yorkf  or  any  other  county 
**  courts  wluch  heretofore  used 
*Mo  be  held  on  a  Monday y 
^'  shall  be  called  and  begun 
**  upon  a  Wtdncsday ^  VLwA  not 
*'  otherwise,  any  custom  or 
'*  usage  to  the  contrary  not- 
"  withstnnding." 

{a)  Thestat^  ^Geo.2.c.53. 
**  An  act  to  explain  and  amend 
*^  an  act  made  in  iht  seventh 
*•  and  right  hj^eors  of'  the  reign 
•*  of  king  IViiliam  the  thirdy 
intituled  J  An  act  for  the  fur- 
ther regulating  elections  of 
**  members  to  serce  in  parlia- 
"  ment,  and  fat  the  preventing 
irregular  praccedingt  of  shv- 
riffs  and  other  officers  in  the 
**  electing  and  rdurning  such 
**  membeiSy  so  far  as  the  same 
*•  relates  to  the  holding .  of 
"  count u  couffs," 
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**  \V  h crea s  by  a  n  ii  c  t  pn>sed  i  n 
•*  the  seventh  and  eighth  yc«^* 
*•  of  the  nign  of  king  Wtlliam 
**  the  lliird,  intituled.  An  act 
^  for  the  furthir  rtgnlating 
••  t lections  of  ttf embers  to  sen  e 
*•  in  parliahient,  and  Jar  the 
**  preventing  irregular  proceed- 
"  ings  of  sherifs  and  other  of 
**fctrs  in  the  electing  and  re- 
*•  tnining  such  membtrs,  it 
**  was,  amongst  other  things, 
**  enacted,  that  the  sherirt  of 
•*  any  county,  upon  the  clcc- 


**  t  ion  to  be  made  of  any  knight 
*'  or   knights    of    the    shin*/ 
•*' should  proceed  to  election 
"  at  the  next  county  court,* 
'*  unless  the  same  should  fall' 
''  out  to  be  held  within  six' 
"  days  after  llie  receipt  of  the 
*'  writ,  or  upon  the  same  day, 
**  and  then  should  adjourn  the 
**  said  court  to  some  con\'e- 
**  niont  day,  giving  ti*n  days 
**  notice  of  the  time  and  place 
"  of  election  ;  and  when  as  by 
'*  the  same  act  it  was  also  eti- 
**  acted,  that  all  county  courts 
**  held  for  the  county  of  York, 
'•  or  any  other  county  courts 
**  which  were  used  to  be  held 
'*  on  a  Monday,  should  fnim 
**  thenceforth    be  called  and 
**  begun    on    a    Wednesday ; 
"  and  wlwrcas  there  was  no 
'•  express  provision  to  pn»vrnt 
"  the    adjoummt'ht    of    nny' 
"  county  court  to  a  Monday^ 
*'  whereby  doubts  have  arisen 
**  whether  the  same  might  n;)t 
be  adjoumwl  to  a  Mimday^ 
which    is  declan*(l    by  the 
"  said  act  to  be  a  very  incon- 
"  venienl  day  to  all  the  suitors 
"  thereunto,  which  liatb  given 
**  occasion  to  county  courts 
"  being  frequently  adjourned 
*'  over  to  a  Monday,  to   the 
"  sreat  inconvenience  of  such 
**  suitors,    who,    at   electMins 
*'  for  knights' of  the  shire,  and 
their  services  at  other  times, 
are  thereby  obliged  to  Ir.i- 
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Sectl. 


lectioo  nay 
e  on  any  day 
cceptSiiDchiy. 


c  18.  §  1 1  (df);  and  the  statute  of  9,5  Geo.  3« 
c.  84i  authorizesi  the   holding  of  the  special 


*'  vet  on  Sundajfi;  and  whcrc- 
*^  as  there  is  no  provision  made 
"  by  the  said  act  with  relation 
**  to  not  adjourning  county 
*•  courts  to  suFridajf  or  SatuT' 
''  day^  which  is  as  inconveni- 
''  ent  to  all  the  suitors  as  if 
''  the  same  were  adjourned  to 
"  a  Monday :"  "  For  remedy 
**  whereof  be  it  therefore  en* 
**  acted,  by  the  king's  most 
*^  excellent  majesty,  by  and 
**  with  the  advice  and  consent 
**  of  the  lords  spiritual  and 
**  temporal,  and  commons,  in 
**  this  present  parliament  as- 
"  semlled,  and  by  the  autho« 
'*  rity  of  the  same,  that  from 
**  and  after  the  twenty-fourth 
''*  day  of  June,  one  thousand 
**  sevin  hundred  and  thirty- 
**  three,  no  county  court  what- 
"  soever' held  within  that  part 
**  of  Great  Britain  called 
•*  England,  shall  be  acijourn- 
*•  ed  to  a  Monday,  a  Friday, 
**  or  Saturday,  and  that  all 
**  and  every  such  adjourn- 
.''  ment  and  adjournments,  and 
**  all  and  every  act  and  deed 
*''  done  or  performed  at  such 
*'  courts  so  adjourned,  shall 
^  be  deemed,  adjudged,  and 
*^  taken  to  be  utterly  null  and 
"  void  to  all  intents  and  pur- 
**  poses  whatsoever,  any  law, 
**  custom,  or  usage  to  the 
**  contrary  thereof  in  any  wise 
"  notwithstandino;.*' 

^  2.  **  Provided   neverthe- 
*•  less,  that  any  county  court 


began,  holden  on,  or  ad« 
journed  to  a  day  not  pro* 
**  hjbited  by  this  act,  or  the 
**  said  other  recited  act,  for 
**  electing  any  knight  or 
"  knights  o[  the  shire  for  any 
**  county,  or  for  hearing  and 
**  determining  causes,  or  such 
**  other  matters  and  business 
**  as  arc  usually  transacted  at 
**  county  courts  within  the  )i< 
**  mits  aforesaid,  may  be  ad« 
*•  journed  owr  from  day  to 
'*  day^  though  the  same  may 
'*  Ifappen  on  a  Monday^  Fri* 
^'  day,  or  Suturdayt  until 
such  election^  or  such  other 
matters  as  aforesaid,  be  fully 
''  finished  and  determined, 
*'  anything  in  this  present  act 
*'  contained  to  the  contrary  in 
*'  any  wise  notwithstanding/' 
(fl)  The  Stat.  18  Geo.  2.  c. 
18.  C^or  the  title  and  ^  10,  see 
ante,  532.  For  %  7,  see  pott f 
343.) 


i6 


n 


§  11.  **  And  whereas  by  an 
**  act  made  in  the  sixth  year 
"  of  the  reign  of  his  present 
'*  majesty,  intituled.  An  act 
"  to  explain  and  amend  an  acf^ 
**  tnade  in  the  seventh  and 
eighth  years  of  the  reign  of 
king  William  the  third,  f«- 
**  tituled.  An  act  for  the  fur- 
"  ther  regulating  elections  of 
**  members  to  serve  in  parlia* 
**  ment,  and  for  the  preventing 
*'  irregular  proceedings  of  shc^ 
"  r^«,  end  other  officers^  in 


CHAP*  VIII.]  OF  ELECTIOir*  537 

county  court  for  the  election  o»  wy  Oty  ^tr     -•*€«*•  t. 
ctpt  Sunday^ 


"With   respect  to  elections  at  places  being  Eiectiom for 

.  ,  plact^  Iking  - 

counties:  cwmtie^ 

.  The  election  at  every  such  place>.  is,  by  the  to  be  within 
Stat  19  Geo.  ^.  c^  28.  §  7(^)9  to  be  within  eight  tl?rUe^\of 


wnt. 


•c 


*'  the  electing  and  returning 
•*  9uch  members,  so  far  ms  the 
same  relates  to  holding  of 
county  courts f  it  is,  among 
^  other  things,  enacted,  that 
**  no  county  court  whatsoever 
'*  held  within  that  part  of 
•*  Great  Britain  called  Eng* 
V  land^  shall  be  adjourned  to 
"  a  Mondatfy  a  Friday^  or 
*'  Saturday  ;  and  that  all  and 
^*  every 3uch  adjoornmcnt  and 
*'  adjournments,  and  all  and 
**  every  act  and  deed  done  or 
performed  at  such  courts  so 
adjourned,  shall  be  deemed, 
adjudged,  and  taken  to  be 
'*  utterly  null  and  void  to  all 
**  intents  and  purposes  what- 
**  soever;  and  whereas  the 
"  same  bath  been  found  in- 
"  convenient,"  '*  Be  it  there- 
"  fore  enacted,  by  the  autho- 
"  rity  aforesaid,  that  from  and 
**  after  the  said  twenty- fourth 
"  day  of  June, ^o  much  of  the 
^  said  act  as  is  hereinbefore 
"  recited  shall  be  and  is  here* 
•*  by  repealed." 

(a)  The  stat.  19  Geo.  3.  c. 


28.  "  An  act  for  the  better  re* 
^  guiating  of  elections  of  mem" 
^  bers  to  senfic  in  farluimeni 
^^  for  siuch  cities  and  to^tons,  in 

that  part  of'  Great  Britain 
**  tidied  England,  as  are  couH'^ 

ties  of  themselves,'* 


•   '  'i 


It 


« 


i« 
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§  7.  "  And  be  it  Jfurflier 
"  enacted,  by  the  authority 
'^  aforesaid,  that  froin  and 
*'  after  the  toid  tivcntyrfourtb 
**  day  of  June,  one  thousand 
*^  seven  hundred  aiul  forty* 
"  six,  the  sheriff  or  sheriffs  of 
**  every  city  or  town,  being  a 
*'  county  of  itself,  and  having 
'*  a  right  to  elect  a  member 
**  or  members  of  parliamenti 
/<  by  virtue  of  the  nrit  issuing 
*'  out  of  chancery,  without 
"  any  precept  thereupon,  with- 
**  in  that  part  of  Great  Britain 
called  England,  shall  forth- 
with, upon  the  receipt  of 
"  the  writ  for  election  of  d 
'*  member  or  members  to 
serve  in  parliament  for  such 
city  or  town,  cause  public 
*^  notiifb  to  be  given  of  the 
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[part  li. 


fiect.  1.     ilays  after  the  receipt  of  the  writ  by  the  sheriff 
(iiNto^dos,      or  sheriiTs,  notice  being  given  as  before  mm* 

tioned. 


lEIectiMwIbr 
other  plaeet^ 


With  respect  to  elections  at  other  places 


The  l^w  is  similar  to  that  with  respect  to 
the  elections  j^st  above  mentioned.    The  elec- 
fc^\  tion  is,  by  the  stat.  7  and  8  Will.  3.  c.  25.  §  1  (a\ 

to  lie  within    to  take  place  within  eight  days  after  the  receipt 
tcr  recent  of  of  the  precept  by  the  returning  officer,  a  pre-= 
vious  notice,  in  effect  the  samci  being  also  re- 
quired. 


precept* 


New  Shore* 


Election  to  be 
not  later  than 
twelve,  nor 
sooner  than 
right  days 
from  receiptor 
precept. 

Cricklade. 
Anp*  IxxxiT. 
The  like  pro* 
vision. 


The  election  at  N^xv  Shoreham  is,  by  the 
Stat.  1 1  Creeu  3.  c.  55.  §  5,  to  be  not  later  than 
twelve,  nor  sooner  than  eight  days  after  the 
receipt  of -the  precept  l>y  the  returning  of- 
ficer. 

Tlic  Stat.  22  Geo.  3.  c.  31.  §  5,'  lias  made  a 
similar  provision  with  respect  to  elections  to  be 
holdeu  at  Cjucklade. 


**  time  and  place  of  olrcfion, 
**  anci  hhull  proceed  to  ehc- 
*^  iion;»thereut)on  witbin  the 
!*  5^>acc  of  eight  days  ftcxt 
"  a  tier  that  of  his  receipt  of 
•'  the  said  writ,  and  gi\c  three 


"  days  notice  thereof  at  least, 
•*  exclusive  of  the  day  of  the 
'*  receipt  of  the  \n  rit  and  of 
"  lh«'  clay  of  election." 

(a)    For   iliis  clause,    6C« 
antfy  347,  o46. 
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And  also  the  stat.  44  Geo.  3.  c.  €0.  §  4,  with      ^^^t  i. 
respect  to  elections  at  Aylesbury  (a),  has  in  like  Aytesbury. 
manner  regulated  the  day  of  holding  such  elec-  TbaiawpKoi- 
tions. 


Section  2.    ScoUand. 


WITH  respect  ta  elections  for  commissioners  EieeHoM  ibr 
of  shires : 


By  the  Scots  act  of  1681,  c.  21,  the  diet  of  ^^^^^ 
election  is  to  be  at  least  twelve  days  before  the  ♦^^▼••'•y* 
meeting  of  parliament.  of  pftrUaMBi; 

By  the  stat.  35  Geo.  3.  c.  65.  §  1,  the  day  of  ^'JSST' 
election  appointed  by  the  sheriff  is  not  to  be  l!tJ*i^^2i 
sooner  than  six  free  days,  nor  later  than  fifteen  ^^f!l*" 

*^      ,  poblieation  at 

days  after  the  day  of  publication  at  the  church  ******  ^"- 
doors  (6). 

With  respect  to  elections  of  burfi;esses  for  ail^Sf^fbo* 
districts  of  boroughs :  toufb;, 

(a)  The  pmrision  of  the  could  not  probably  have  now 

35  H.  8.  c.  11.  §  3,  with  re-  <  any  operation  independent  of 

spect  to  elections  for  places  the  7  and  8  W.  8.  c.  25. 

in  Wales  and  Monmouthshire^  (b)  There  is  no  particnlar 

directing  them  to  be  at  a  day  appointed  for  electiona 

Um? ful  and  reasonable  time,  for  the  city  of  Edinburgh. 


&««*•  ^  There  is  no  latitude  &s  to  the  appointmeift  of 

the  day  of  election.  Under  the  stat.  6  Anik 
4n».  ouii.  €•  6.  §  5,  the  precept  directs  the  delegates  to 
thirtieth  day  assemble  upon  the  thirtieth  day  after  the  day 
writ^  iftiiM  of  t^^  teste  of  the  writ,  unless  it  be  upon  Sun* 
dmyf^M  on"^  dat/^  and  in  such  case  upon  the  next  day,  and 
the  next  day.    ^j^^^  ^^  choosc  their  burgess  for  parliament. 


Sectioh  3.    Ireland. 

■  ■■*■■  » 

County  eiee-        WITH    fespect  to   elections  for  knights  of 

tioBt. 


Bin  res  : 


i 


^Rj^*mxix.  By  the  Irish  stat.  35  Geo.  3.  c.  39-  §  2,  the 
not  later  than  elcctiou  was  to  be  uot  sooncr  than  ten,  nor 
M^Mrthaa  later  than  twenty  days  after  the  sheriff  should 
^HrMiiui!atM?  have  received  the  writ.  But  by  the  stat.  57 
A^'Sa^w.      Geo.  3.  c.  131.  §  3.  the  election  is  to  be  not 

later  from  the  day  of  proclamation  and  notice 

than  the  sixteenth^  nor  sooner  than  tl>e  tenth 

anu,5\5.         day;  (and  the  proclamation  as  already  stated 

must  be  within  two  days  after  the  sheriff's  re- 
ceipt of  the  writ.) 

places  beii^l^  With  rcspcct  to  clcctions  for  places  being 
oovntiet,         couuties  of  themselvcs ; 

Aiydayi,     electiou  IS  to  bc  within  twenty  days  from  the 
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lay  of  receiving  the  writ;  but  as  ten  days  no-      s«ct.s. 
:ice  is  required,  it  cannot  be  until  the  expira-  but  cannot  u 
ion  of  that  time,  which  in  effect  makea  the  tcb. 
rule  the  same  as  in  the  case  of  elections  for 
blights  of  shires. 


With  respect  to  other  elections : 


Other  eleo* 
tioos, 


By  the  Irish  sttt,  35  Geo.  3.  c.  29.  §  3,  the  ^'^^^^** 
officer  to  whom  the  precept  is  delivered  is  to  twenty  days 

t_iii  1-  r  .1.  -after  receipt  of 

hold    the    election   thereupon,  *  witnm   twenty  precept, 

.  bat  cannot  be 

days  from  the  day  of  his  receiving  the  precept ;  woner  Uum 
and  four  days  notice  being  required  in  this  case, 
it  cannot  be  within  the  fii-st  four. 


t  i42  ]        ~  -•••.^ 
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CHAPTER  IX^ 

OF  THB  EBECTION  OF  BOOTHS  FOB  TAKING  THE 

POLL. 

Section  1.    In  what  cases  booths  for  taking  the  poU 
are  to  be  erected,  tmd  at  whose  expence* 

Section  2.    Scotland, 

Section  3.    Ireland. 


TTTHEN  there  is  reason  to  expect  a  con- 
^  ^  test  at  an  election,  where  the  electors 
are  very  numerous,  it  is  usual,  as  a  preliminary 
step  for  the  convenience  of  all  parties,  for  the 
candidates  to  cause  booths  to  be  erected  for 
the  purpose  of  taking  the  poll ;  but  the  law  is 
not  compulsory  upon  them,  except  that  in  per- 
tain cases,  it  will  be  seen,  that  the  charges  there- 
by incurred,  are  thrown  rateably  upon  all  the 
candidates,  although  perhaps  some  of  them  may 
not  concur  in  desiring  the  measure. 

tt^eiec-        With   respect   to   elections    for   knights   of 
**  shires : 
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By  the  stat,  18  Geo.  2.  c.  18:  §  7(a),  the  she- 
riff, or  in  his  absence  the  under  sheriffi  or  such 
as  he  shall  depute,  is,  upon  request  by  the  can- 
didates, or  any  of  them,  three  days  before  the 
commencement. of  the  poll,  to  take  care  that 
such  number  of  convenient  booths  or  places  for 
taking  the  poll,  as  they  or  any  of  them  shall 
desire,  be  erected  at  their  expence,  not  exceed- 
ing tlie  number  of  mpes,  lathes,  wapentakes,  or 


Sect.  1. 


On  reqaest  b^r 
any  eandiifaite, 
three  dayi  be- 
fore com* 
roenccaient  of 
poll, 

(See  fVathenr* 
Sandyiy  post, 
55».) 

Aomanybootluy 
Sec.  as  desired, 
to  be  erected 
at  expence  of 
candidates ; 
booths,  &c.  not 
to  exceed  una* 


(a)  The  stat.  18  Geo.  2.  c. 
1 8.  CFor  (he  title  rf  the  act, 
see  antCf  632.  See  §  10,  ibid: 
f  a,  ante,  536.) 

%  7«  "  And  be  it  furthei^  en- 
"  actVci,  by  the  authority 
*'  aforesaid,  that  from  and 
*•  after  the  said  twenty-fourth 
**  day  of  June,  one  thousand 
•'  seven  hundred  and  forty- 
•*  five,  at  every  such  election 
•*  within  that  part  of  Great 
"  Britain  called  England,  and 
"  dominion  of  Urates,  the 
**  sheriff,  or  in  his  absence  the 
"  under  sheriff,  or  such  as  he 
**  depute,  shall  appoint,  make, 
"  or  erect,  or  cause  to  be 
**  appointed,  made,  or  erect- 
**  cd,  at  the  expence  of  the 
**  candidates,  such  number  of 
**  convenient  booths  or  places 
'^  for  taking  the  poll  as  the 
'^  candidates,  or  any  of  them, 
**  shall,  three  days  at  least 
•'  before  the  commencement 
'*  of  the  poll,  desire,  so  as  the 
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same  do  not  exceed  the  num- 
ber of  rapes,  lathes,  wapen- 
takes, wards,  or  hundreds 
within  the  said  county,  and 
not  exceeding  in  the  whole 
the  number  of  fifteen  ;  and 
shall  affix,  or  cause  to  bo 
affixed,  on  the  most  public 
part  of  each  of  the  said 
booths,  or  polling  placet, 
the  name  or  names  of  the 
rape,  wapentake,  lathe, 
ward,  or  hundred,  or  rapes, 
wapentakes,  lathes,  wards, 
or  hundreds,  for  which  such 
booth  or  polling  place  is 
allotted  or  designed  ;  and 
the  said  sheriff,  or  under 
sheriff,  or  such  person  Vs  ho 
shall  depute,  shall  appoint 
a  proper  clerk  or  clerks  at 
each  of  the  said  booths  or 
polling  places  to  take  the 
poll,  (which  said  clerk  or 
clerks  shall  be  at  the  ex- 
pence  of  the  candidates, 
and  be  paid  not  exceeding 
Dnc  guinea  per  day  each 
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Sect.  1.      hundreds,  within  the  county,  nor  exceeding  in 
ber  of  rapes,    the!  whoIe  fifteen  in  number.  '^ 

AG.  nor  to  be 
more  thiftfiC- 

***"•  The  provisions  of  the  act  are  confincdT  to 

c&scs  where  the  request  is  made  in  manner 
above  stated.  If,  therefore,  a  contest  unexpect- 
edly arise,  so  as  not  to  allow  sufficient  time  for 
making  the  request  according  to  the  statute, 
the  case  of  a  county  election  would,  in  this 
respect,  be  similar  to  that  for  any  other  place. 


Names  of 
rapes,  Ace.  to 
be  affixed  on 
bootbsy  ftc* 


By  the  above  clause  of  the  stat  18  Geo.  2. 
such  sheriff,  under  sheriff,  or  deputy,  is  to  affix, 
or  cause  to  be  affixed,  upon  the  most  public  part 
of  each  of  these  booths,  or  polling  places,  the 
name  or  names  of  the  rape  or  rapes  (or  which- 
ever of  the  above  divisions  it  may  be),  for  which 
ListoftowTiii,   such  booth  or  pollinc:  place  is  allbtted  :  and  is 

&*c.  within  the  r  g    r  ^ 

rape,  &c.  for    also  to  make  out  a  list  for  each  of  such  booths 

'tvhich  each 

booth  allotted,  or  polling  placcs,  of  all  the  towns,  villages,  pa- 


**  clerk),  and  the  said  sheriff, 
**  or  under  sheriff,  shall  also 
**  make  out  a  list  for  each  of 
*'  the  said  booths  or  polling 
**  places  respectively,  of  all 
*'  the  several  towns,  villji^c's, 
**  parishes,  and  hamlets,  lying, 
"  or  being  wholly  or  in  part, 
"in  the  rape,  wapentake, 
"  lathe,  ward,  or  hundred,  or 
*'  in  the  several  rapes,  \%op^n- 


**  takes,  lathes,  wardsy  or  hun- 
"  dreds,  for  which  such  booth 
*^  or  polling  place  is  allotted 
**  or  designed ;  and  shall, 
"  upon  request  made,  deliver 
**  a  true  copy  ihercof  to  any 
"  of  the  candidates,  or  their 
"  anent«5,  who  shall  desire  the 
**  same,  taking  for  each  of 
**  tlic  said  copies  the  sum  of 
"  two  blillings,  aod  no  inore.^ 
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rishes,  and  hamlets,  which  are  wholly  or  in  part      ^cex.i. 
within.such  of  the  above  divisions  as  such  booth  to  be  made 
or  polling  place  is  allotted  for ;  and  on  request, 
he  is  to  deliver  a  copy  to  any  candidate,  or  his  ^||*en*to^indi. 
agent ;  receiving  a  fixed  sum  far  the  same.  dttei,&c 

With  respect  to  other  elections: — There  is  Atotberciec- 
no  general  provision  for  the- erection  of  booths  (A«toire*tmw- 
for  taking  the  poll.     However  convenient  such  55^!)*^'^' 
arrangement  may  be,  it  can  only  be  adopted  by  "^uSinTiiiiTo 
agreement  of  the  candidates  ;  the  law  leaving  it  fn**^*/""^!!***^" 
to  their  discretion  to  act  herein  as  ttiey  shall  be 
advised,  and  imposing  no  liability  upon  them  to 
defray  such  expence,  unless  upon  agreement ; 
neither  will  the  law  infer  any  such  liability  from 
usage^  however. long  and  continued, — Questions 
have  arisen  as  to  the  liability  of  candidates  for  ex- 
pences  of  this  nat  u  re  (a) .  Morris  v.  Sir  F.  Burdett, 

(a)   The   case   of  Iloney-  of  Mr.  H/s  (Mr.  Leigh)  to 

wood  V.  Sir  W,  Geary,  Sil.  a.  Mr,  LarkinSy  who  was  at  the 

H.T.  46  G.  3.  C.  P.  though  it  head  of  Sir  IF.  G/s  comniit- 

regarded  a  count}'  election,  tee,  that  Sir   IF,  G,  should 

does  not  appear  to  have  been  have  the  benefit  of  Mr.  f/.'s 

10  respect  of  expences  under  second   votes,   if  he   would 

thestatute.Inprinciple,there«  contribute  to  the   expence. 

fore^itisapplicabte<reneraUy.  It  was  then  stated,  that  the' 

Theaction  was  to  recover  from  proposition  had  been  agreed 

the  defendant  a  sum  of  money  to;  tliut  he  had  such  second 

claimed  to  be  due  under  the  votes,  and  by  the  eiFect  of 

following  circumstances.  thein  finally  succeeded  ;  aud 

In  1802,  Sir  E.  Knatchhvlly  the  action  was  for  the  share 
Sir  ^.Gtfary,  and  Mr. //owi'v-  of  the  expences.  Mr.  Le^i^ 
woody  were  candidates  for  the  was  called,  and  was  about  to 
county  of /T^A^ ;  on  the  15th  state  what  passed  between 
July  Mr.  i/.  had  a  consider-  him  and  Mr,  Larkins,  re- 
able  majority;  so  much  so  specting  the  agreement  for 
that  his  election  was  deemed  a  junction  of  interest,  and 
to  be  sure.  Sir  IF,  G.  was  Mr*  Larkim^s  undertaking, 
lowest  on  the  poll.  A  propo«  on  the  part  of  Sit  YV.  G.  X.O. 
sition  was  made  by  a  friend  contribute  to  t\\e  Qx^cueet». 

*  N  N 
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-p.  Rep.  218. 
No  lisbiUly  in 
Cftodidate  (ex- 
oeptjn  eouDty 
etertioDH,)  to 
contribute  to 
boothi  unlOM 
hauodertako 
■o  to  do. 
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S.  H.  T.  48  G.  3.  K.  B.    An  action  was  brought 

* 

by  plaiutifT,  who  was  high  bailiff  of  Westmnster^ 
agaiDSt  the  defendant,  who  was  returned  oneof  the 
representatives  for  that  city,  to  recover  from  him 
a  proportion  of  the  expences  incurred  by  the  phiin- 
tiff  as  returning  officerattheelection;  the  most  pro- 
minent item  of  which  regarded  the  erection  of  the 
hustings(a).  The  election  took  place  in  May  1807, 
when  five  candidates  were  proposed,  viz.  right  hon. 


Best,  Seij.  objected,  That 
'    such  conversation  should  not 
l>e  given  in  evidence ;  that  no 
direct   communication   with 
Sir  W.   G.  was  proved  :   he 
might    have    delegated     a 
power  to  his  committee ;  but 
they  constituted  one  body, 
and  any  orders  to  bind  hiiu 
should  be  the  act  of  the  ma- 
jority of  them  ;  this  was  the 
act  of  one  only,  and  could 
uot  be  obligatory  either  on 
the  committee  at  large,  or  oa 
Sir  W.   G.-^Shrp/terdf    Serj. 
contended,Thateach  nierubtT 
of  the  rommiltet!  had  :iutho- 
rity  :  they  were  delegated  by 
Sir  IV,  G.  to  act  for  him.    He 
cited  a  case  us  to  the  Tewkes' 
«ji   -  M.^^    ^wrv  election,  in  which  evi- 
Cli^,  •Soutfcw.      dence  of  trie  acts  of  an  aj^ent 
Ca.  371.  was  admitted  by  I-d,  Kenyan 

to  bind  the  cuiididute.  Her^ 
Mr.  Larkins  v,'HS  the  agent  of 
Sir  9V.  G,  coiifehsedly ;  he  was 
the  chairuiun  of  the  commit- 
tee; and  gave  orders  for  every 
partoftheconductoftheclec- 
tion. — Evidence  to  that  effect 
being  given,  Manifield^  C.  J. 
observed,  that  it  had   been 

£  roved  that  the  committee 
ad  full  author! tv  to  act  for 
Sir  W.  G.;  that  they  had  or- 
dered chaises,  und  ^uvc  y;«m> 
ral  orders  rcspecUiigl\\c  cWc- 


tion,  which  Sir  W,  G,  adopt- 
ed, and  had  the  benefit  of; 
he  should  therefore  hold  Sir 
IF,G.  bound  by  an  agreement 
so  made  by  Mr.  Larkins  act- 
ing in  that  capacity.  He 
therefore  admitted  Mr.  Ltigk 
to  be  examined.  The  verdict  % 
was  for  the  plaintiff.  6  Esp« 
N.  P.  Rep.  119. 

(a)  .The  principal  items  of 
the  pluintif}**s  demand  were, 

6  under  baUiffs  to  at- 
tehd  proclamation  of    j€ 


6     6 


d. 
0 


at- 


election 
High    constable's 

tendance 
Ciyer,   for  proclama* 

tion  and  hone-hire 
24  polLclerkn,  at  21s. 

and  5$.  each 
24  staff- men,  at  7i.  6(2. 

and  2f.  6d.  each    - 
Table  for  high-bailiff, 

deputy,  &c. 
TwocommisKionersfor 

adniiniKterinf?      the 

OAlhit  of  allegiance, 

&c.  at  Oli.  and  bs. 
Bill  for  erecting  hust- 

ing<(.  and  surveyor's 

fee  for  valuing  same  553   10  10 
Bond  of  indemnity  to 

eburrh- wardens    of 

St.  FauP9  C^tent-gaT" 

den,  and  incidental 

damages 
Printer'a  bill  for  tick- 
els,  &c. 
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5  15    tf 
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•VoVtX 


U    .1    « 


\SK^    1    -W 


tBAT.  IX.]    FOR  Taking  tm«  poll.  M7 

lord  Cochrane  J  right  hon.  R.  B.  Sheridan^  sir  ,^^ 
Francis  Burdett^  bart.  the  defendant,  John  El- 
Hatty  esq.  and  James  Paul^  esq.  This  last 
gentleman,  however,  withdrew  early  in  the  con-^ 
test,  and  paid  his  share  of  the  expences  then  in« 
curred^ 

The  defendant  was  afterwards  called  upon 
for  a  fourth  part  of  the  sum  which  remained  to 
fee  divided  between  himself  and  the  other  three 
candidates ;  but  refused  to  pay  any  part  of  it, 
on  the  principle  that  a  member  of  parliament 
should  be  elected  free  from  all  cxpence. 

It  was  admitted  or  proved,  in  the  course  of 
the  trial,  that  the  charges  were  exactly  such  as 
bod  been  made  on  similar  occasions,  as  far  back 
as  could  be  remembered ;  that  the  sums  men* 
tioned  in  the  particular  had  been  disbursed  by 
the  plaintiff;  that  the  defendant  was  confined 
to  his  bed  by  illness  during  the  whole  election ; 
that  before  the  poll  began,  a  Mr.  Percy ^  on  the 
part  of  a  committee  of  electors  in  the  interest 
of  the  defendant,  informed  the  plaintiff,  that 
no  part  of  the  ex  pence  of  the  election  would 
be  defrayed  by  the  defendant,  or  his  friends  {a\ 


(a)  Mr.  Percy,  at  the  fame    tiff,  as  his  authority  for  tTii» 
time,  deliTcred  to  the*  plain*    application}   a  minute  of  a 
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but  required  him  to  supply  them  with  tickets 
for  the  hustings ;  that  the  inspectors  and  poll* 
clerks  acting  in  the  interest  of  the  defendant^ 
had  the  same  accommodation  and  privileges 
during  the  election  as  those  of  the  other  candi* 
dates;  that  a  requisition  was  made  by  lord 
Cochrane  for  administering  the  prescribed  oaths 
to  Roman  catholics,  upon  which  commissioners 
were  appointed  for  that  purpose ;  that  the  de- 
fendant, upon  the  meeting  of  parliament,  took 
his  seat  in  the  house  of  commons ;  and  that  the 
office  of  high  bailiff  was  purchased  for  a  consi- 
derable sum  of  money  by  the  plaintiff  (a). 


resolution  of  the  committee^ 
of  which  the  following  is  a 
copy: 

"  At  a  meeting  of  the  com- 
mittee of  electors  of  Westmin- 
ster,  friends  of  sir  Francis 
BurdUtj  hart,  held  at  the 
Britannia  Coffee-house^  Co- 
vent-garden^  on  Wednesday^ 
the  5lh  day  of  May,  1807, 

-Mr.  Francis  Place,  in  the 
chair, 
**  Resolved, 

"  That  Mr.  Percy  do  wait 
upon  the  high-bailiri',  to  re- 
quest the  necessary  li civets  for 
the  hustings,  and  that  Mr. 
Percy  do  likewise  olhcially 
appoint  the  inspectors  and 
check-clerks. 

**  Francis  Place,"' 

(a)  On  the  part  of  the 
plaintiff  it  was  contended, 
that,     under    these    circum- 


stances, the  plaintifT  was  en* 
titled  to  recover  to  the  full 
extent  of  bis  demand,  his 
case  being  argued  to  the 
following  effect.  From  the 
antiquity  and  notoriety  of 
the  different  charges,  a  pro* 
mise  might  be  inferred  on  the. 
part  of  every  candidate  to  sub- 
mit to  them.  The  present 
defendant  might  not  have  per- 
sonally interfered  pending  the 
election  ;  but  by  subsequently 
taking  his  seat  in  the  house  uf 
commons,  he  had  acceded  to 
the  character  of  a  candidate, 
and  adopted  the  acts  of  hif 
committee.  The  items  in 
themselves  could  not  be  con- 
sidered asunreasonable.  With- 
out the  attendance  of  the 
staff-men  and  constables,  it 
was  impossible  that  the  peace 
of  the  metropolis  should  be 
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Lord  Ellenboroughy  in  summing  up  the  case 
to  the  jury,  as  far  as  regards  the  subject  we  are 
considering,  thus  laid  down  the  law.  "  The  de- 
fendant's liability  as  to  the  hustings,  will  de- 
pend upon  whether  he  has  in  any  manner  un- 
dertaken to  defray  a  part  of  the  expence  of 
erecting  tliem.  In  county  eleotions,  the  sheriff 
is  required  to  erect  hustings,  to  be  paid  for  by' 


Sect.  1. 


preserved  during  the  tumult 
of  the  election  ;  and  the  whole 
of  the  clerks  charged  for  were 
indispensably  necessary  to  the 
taking  of  the  poll.  The  hust- 
ings, if  not  equally  necessary, 
at  least  contributed  greatly 
to  the  convenience  of  the  can- 
didates as  well  as  of  the 
electors,  and  the  tickets  of  ad- 
mission to  them  had  been  ex- 
pressly requireil  by  the  de- 
fendant's agent,  which  like- 
Ivise  rendered  him  liable  for  a 
share  of  the  printer's  bill, 
The  bond  of  indemnity  to  the 
church-wardens  of  the  parish 
of  St,  Pauly  Covent'garden^ 
had  always  been  required  by 
t|iem,  before  they  would  grant 
permission  to  erect  the  hust- 
ings in  the  usual  place,  near 
the  church.  As  to  the  charge 
for  commissioners  to  admini- 
ster oaths  to  catholics,  there 
could  be  no  sort  of  doubt,  it 
hdng  enacted  by  stat.  34  Geo. 
3.  c.  7^i  that  such  commis- 
sioners shall  be  provided, 
upon  the  requisition  of  any 
one  of  the  candidates,    and 


that  the  expence  shall  be  de- 
frayed by  all  the  candidates, 
in  equal  proportions. 

On  the  other  side,  it  was 
maintained  that  there  had 
been  no  assent  on  the  part  of 
the  defendant,  either  express 
or  implied,  to  be  answerable 
for  any  part  cf  these  expences. 
Particular  items  hedid  notob* 
ject  to,  denying  his  liability 
altogether.  The  defendant 
had  himself  been  too  ill 
during  the  whole  of  the  elec- 
tion to  know  what  was  going 
forward ;  nor  could  he  be  con- 
ceived to  have  acceded  to  the 
acts  of  his  committee  by  taking 
his  seat  in  the  house  of  com- 
mons, which  he  was  bound 
and  might  have  been  com- 
pelled to  do,  after  being  legally 
returned  as  one  of  the  repre- 
sentatives of  the  people  in 
parliament.  But  the  high- 
bailiff  had  received  an  express 
warning  that  he  was  to  expect 
no  contribution  towards  the 
expence  of  the  election  from 
sir  TroHcis  Burdett  or  his 
friends  \  and  thus  was  the  id«k 
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Sect  !•  the  candidates ;  but  this  act  does  not  extend  to 
cities  or  boroughs;  and  the  returning  officer 
here  might  have  taken  the  poll  either  iu  the 
Guildhally  TVestminstei\  or  in  the  open  air. 
Still,  however,  the  candidates  may  make  them- 
selves liable  for  the  expence  of  the  hustings ; 
and  if  Percy  had  authority  from  the  defendant 
to  demand  tickets,  I   think  the  defendant  is 


of  an  implied  undertaking  acts  M-hich  the  plaintiff  was 
completely  negatived.  The  bound  lo  do  by  reason  of  hit 
statute  concerning  the  ca^ho-  t>(7ico,  or  as  of  such  a  nature 
lie  oaths  seemed  to  appl}  onl^  that  no  promise  to  conu-ibute 
to  county  elections  ;  but  evi  n  to  them  can  possibly  be  in- 
supposing  :he  candidates  were  fern  d.  To  proclaim  the  elec« 
liable  upon  this  score,  the  de-  tion  is  a  duty  fihich  the  lav 
feudant  could  not  be  considir-  imposes  upon  the  high-bailiff, 
ed  as  a  candidaU'  within  the  and  thei*c  is  the  less  prctenco 
meaning  of  the  legislature,  as  tor  charging  the  candidates 
bis  being  proposi-d  was  entirely  with  it,  as  they  had  not  then 
vrithout  his  knowledge  or  been  nominated.  It  does  not 
consent;  and  this  burthen  seem  mx:cs5ary  that  he  should 
might  as  well  be  thrown  upon  have  been  attended  on  the 
any  obscure  individual,  start-  occasion  with  six  under-bai- 
cd  by  some  elector  against  his  liffs,  the  crier  on  horse-back, 
vt'\\\,  for  the  mere  purpose  of  &c.  but  if  it  was,  he  must 
harassing  and  oppressing  consider  the  consequent  ex- 
bim.                                   *  pence  a  burthen  he  took  upon 

Lord  £//f;76orovgA  summed  himself  along  with  his  office, 

up  to  the  jury  as  follows:  which    must   be   a   lucrative 

*^  A  candidate  at  an  election  one,  from  the  terms  on  which 

for  members  of  parliament  is  it  was  purchased.    So  the  law 

liable  to  no  expence  except  requires  him  to  do  whatever 

such  as  the  statute  law  casts  is   necessary  to   making   the 

upon  him,  or  he  takes  upon  return;    and    if  the  election 

himself  by  his  express  or  im-  cannot    take   place    without 

plied  consent.     A  great  num-  the  attendance  of  so   many 

berof  these  items  may  there-  staff-men  and  poll-clerks,  he 

fore   be   entirely  laid  out  of  alone  must  retain  and   pay 

consideration,  as  arising  from  tbem.    Ihe  charges  of   th% 
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liable  in  this  instance.     If  Percy  had  no  such      fi^^i?*, 
authority,  then  it  must  be  considered  whether  a 
promise  may  be  inferred  from  the  defendant's 
silence  upon  the  subject,  and  his  agents  having 
constantly  madb  use  of  the  hustings.    If  it  is  to 


high-bailifTs  table,   however  oX  St.  Pauly  Cot^ent-garicn ; 

long  established,   cannot   be  but  if  he  acceded  to  the  cha* 

sustained,  and  is  without  any  racter  of  a  candidate,  then  he 

colour  of  justice.    For  a  share  is  liable  for  his  share  of  the 

of  the  expcnce  incurred  ih  ad-  printer^s  bill,  which  is  stated 

ministering  the  oaths  to  the  to  be  for  printing  tickets  of 

Roman  catholic  electors,  the  admission  to  the  hustings,  and 

defendant  appears  to  be  liable,  the  forms  of  certificates  re- 

if  he  shall,  be  considered  as  quiretl  by  the  act  of  parlia* 

having  acctded  to  the  charac-  ment  concerning   the    admi- 

ter  of  a  candidate.     But  the  nistering  of  the  oaths  to  Ro*' 

statute,    while  it   casts  this  man  catholics.^  Whether  the 

burthen  upon  the  candidates,  defendant    had    taken    upon 

regulates  the  amount  of  the  himself  the  character  of  a  can* 

compensation  to  be  given  to  didate,  and  adopted  the  acts 

the   commissioners,    and  en-  of  his  committee,  his  lordship 

afcts,  that  the  returning  oflicor  loft  as  a  question  of  fact  with 

shall  provide  commissioners,  the  jury. 

at  a  sum   not   exctfding  one  Verdict    for    the   plaintiff, 

guinea  per  daj/y  for  administer-  with  £i\7'  S*.  2d    damages, 

ing  sitch  oaths.    Therefore  this  being  one-i^fth  of  the  charges 

item  must  be  reduced  to  that  for     hustings     and   .  special 

amount.''  comiSissiom-rs,   and  a  small 

(His  lordship  then  addressed  portion  of  the  printer's  bill. 

himself  to  the  consideration  of  

the  defendant's  liability   for  In  the  following  term,  C/j/^ 

the  e.xpcnce  of  the  hustings,  ford  moved  for  a  rule  to  shew 

upon  which  his  observations  cause  why  this  verdict  should 

are  stated  above,   and    then  not  be  set  aside;  contending 

proceeded),   "  With  the  bond  that  a  candidate^  at  an  elec* 

of  indemnity,  I  think  the  dc-  tion   of  members  of  parlia* 

fendant  can  have  nothing  to  ment,  cannot  be-  liable  lor  any 

do,  as  there  was  no  occasion  part  of  the  .ex ponces  except 

to   hold   the   election  where  by  positive  statute;   that  an 

there  was  danger  to  the  church  officer,  charged  with  the  cxe- 
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be  taken  that  Percy  had  no  authority  from  the 
defendant  to  bespeak  the  tickets,  then  he  can- 
not be  looked  upon  as  the  defendant's  agent  to 
warn  the  plaintiff  that  no  part  of  the  expence  of 
the  election  would  be  defrayed  by  him;  the 


cution  of  a  writ,  cannot  le- 
gally take  any  thing  for  exe- 
cuting it;  that  even  an  ex- 
press promise  to  a  returning 
officer  to  pay  him  part  of  the 
expences  of  the  electionwould 
be  void  ;  that  all  those  things, 
in  respect  of  which  the  charge 
was  here  made  upon  the  de- 
fendant, had  been  done  by 
the  plaintiff  in  the  execution 
of  his  duty ;  that  it  was  for 
liim  alone  to  fix  the  place  of 
election,  at  which  the  candi- 
dates and  electors  were  bound 
to  attend  ;  that  if  he  chose  to 
erect  booths  or  hustings  for 
conducting  the  election  with 
more  convenience,  he  could 
not  throw  the  expence  upon 
the  candidates ;  and  that  the 
act  rendering  the  candidates 
at  county  elections  liable  for 
the  hustings,  when  erected  at 
their  re(juest,  shewed  there 
could  be  no  such  liability  at 
common  law. 

The  court,  however,  (after 
hearing  the  whole  of  the  chief 
justice's  charge  to  the  jury 
read  from  the  note  of  a  short- 
hand writer),  were  of  opinion 
that  his  lordship's  direction 
was  right ;  that  the  items  for 
lyhich    the    defendant     was 


charged,  had  nothing  to  do 
with  the  execution  of  the  writ 
for  the  election  of  members  of 
parliament;  that  the  bastings 
were  to  be  considered  as  any 
other  building  in  the  neigh- 
bourhood of  the  place  of  elec« 
tion,  of  which  the  defendant 
had  availed  himself;  that  if 
his  agents  had  demanded 
tickets  for  the  hustings,  and 
he  had  sanctioned  their  acts, 
(points  left  to  the  juryX 
he  roust  take  a  part  of  the  bur- 
then along  with  the  conveai* 
ence ;  and  that  the  whole  case 
had  been  properly  put  upon 
the  ground  of  the  defendant's 
adopting  the  character  of  a 
candidate,  and  thereby  assent* 
ing  to  what  had  been  done  by 
his  committee. 

Clifford  therefore  took  no* 
thing  by  his  motion. 

The  usage  in  Westminster 
has  hitherto  been  for  the  high- 
bailiff  to  procure  an  express 
promise  from  the  Candidates, 
by  calling  upon  them,  before 
their  nomination,  to  sign  an 
agreement  in  the  following 
form: 

"  To  A,  B,  esq.  high-bailiff 
of  the  city  and  liberty  of  fVtit^ 
minster. 
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protest  was  idle,  and  no  notice  of  the  kind  sup«-      «««t.  i* 
posed  was  ever  given.     In  that  case  the  circum- 
stance of  the  defendant's  agents  having  used 
the  hustings  seems  entitled  to  some  weight;  for  *      ' 

though  a  candidate  at  such  an  election  may  re* 
main  withoutside  the  hustings,  and  require  the 
peace  to  be  kept,  yet  if  he  uses  the  hustings  for 
the  accommodation  of  himself  or  his  agents,  he 
must  be  presumed  to  promise  to  pay  a  part  of 
the  expence  of  erecting  them ;  he  must  take 
the  burthen  with  the  benefit/* 

A  case  of  a  similar  nature  was  shortly  after-  Swnep^mt 
wards  tried  before  Lawrence,  J.  on  the  Oxford 
circuit,  which,  though  it  respected  a  county 
election,  yet,  as  it  did  not  proceed  upon  the 
statute,  was  decided  upon  the  same  principles 
which  governed  the  decision  just  mentioned. 

**  We,    whose    names    are  candidates  shall  be  returned 

hereunto   subscribed,    candi-  by  a  majority  of  electors  of 

dates  to  serve  in  parliament  the  said  city  and  liberty;  and 

at  the  election  for  the  city  and  we  <io   hereby  promise    and 

liberty    of    Westminstery    do  agree  to  pay  to  the  said  high- 

bereby  authorize  and   desire  bailiff,  or  his  deputy,  all  ex* 

the   said  high-bailifl',   or  his  peuces  of  the  said  election* 

deputy,  to  find   and   provide  Witness  our  hands,"  &c. 

6uificient  clerks,  porters,  &c.  This  case  was  shortly  after* 

and  also  to  find  and  provide  a  wards  followed  by  the  passing; 

table  for  the  high-bailiff,  his  ^  of  the  stat.  51  Geo.  3*  c.  126. 

deputy,     and    officers,     (the  App.  Ixxxviii. 

charge  of  which  not  to  exceed  This  case  has  been  inserted 

ten  guineas  ptr  day),  and  to  so  much  at  length,  because  it 

take  every,  necessary  step  f^r  will  be  frequently  necessary  to 

the  conducting  anci  ordering  refer  to  it. 
the  said  election,   until  two                                                           ^ 
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8«ct  i«  The  actiMi  alluded  to  was  bright  by  Mn 
HoQcetter  JVathtM^  late,  sheriff  of  Gloucestershire^  ^gain^t 
"ui^b.  N. '  sir  Edward  J3.  Sandj/Sy  and  lord  Berkeley^  to 
'.Rc|>.6io.     j^Qy^  tji^  expences  he  had  incurred  at  the 

election  of  a  member  of  parliament  to  represent 
that  county,  in  May^  1810,  when  the  two  de* 
fendants  were  candidates,  and  lord  Berkeley  was 
returned  (a). 


(«)  Thti  ^aititiff'ft  deftititid  wes  cdift{)os«d  of  iht  rollowing 
items : 

SHERIFFS  OFFICE. 

£    s,  d,      £     9m    d» 

AdTsrtisttAirbU  -  •«     3    3  0 

Indentures        -  -  -      2     2  0 

Stamps  •  -  -      3  10  0 

Under-theriflf  -  -    21     0  0 

County  clerk  -  -      6    6  0 

Bfcillff  .  -  -      2     !4  0 

llall-kccpct  •  -       1     1  0 

Filing  writ  -  -  -       1     1  0 


40     5     0 


ASSESSOR. 

Mr.  — — ,  retainer  and  clerk      -      6  6  0 

Mr. 's  fee  -  -  315  0  0 

His  clerk  •  «.  •     21  0  0 

Agent's  fees  •  *     15  15  0 

Attendances,  letters,  &c.  *     10  10  0 


368   11     0 


BOOTHS. 

Erecting    Ijooths,    (sum  recovered 

against  the  sheriff  by  the  builder)  825  5  0 

Painting  list  of  hundreds                 -       1  11  6 

Prmting  ditto  parishes        -          -       1  1 1  6 


Carry  forward  -  828    8    0    408  l6    0 


£ 

i. 

d. 

£    s. 

d. 

Brought  forward 

.  828 

8 

0 

408  l6 

0 

Constables  guarding  booths 

-       4 

4 

0 

Three  surveyors 

-     21 

0 

0 

Printing  poll-books 

-     11 

5 

0 

Printing  oaths 

1 

1 

0 

Rent  of  ground 

-     30 

0 

0 

S95  18 

0 

Fifteen  poll-clerks  and  coach-hire, 

and  cxpences  from  town,  &c. 

173 

5 

0 

Agent's  fees,  procuring  same 

-     16 

15 

0 

189     0 

0 

1 

uys  14   0 

{a)  A  gentleman  of  the  bar  that  the  plaintiff  had  made  all 

\fas  brought  down  as  assessor,  the  payments  mentioned  in 

and  iifti*en  poll-clerks  arrived  bis  demand, 
from  London*    It  was  proved 
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Sir  E.  B.  Sandys  pleaded  tlie  general  issue,     ^^21j 
and  lord  B^rkeUy  suffered  judgment   by  d^ 
fault. 

A  considerable  portion  of  the  plaintiflf's  de* 
mand  consisted  in  a  charge  for  erecting  booths. 
It  was  sworn  that  lord  Berkeley  and  his  agents 
first  requested  the  sheriff  to  erect  hustingSi  and 
to  take  some  other  preparatory  steps ;  that  the 
sheriff  gave  directions  for  so  doing ;  that  some 
days  before  the  election  began,  sir  E.  B.  Sandys 
concurred  in  every  thing  that  had  been  done; 
and  that  both  candidates  promised  to  contri- 
bute to  the  expcnce  of  these  preparations. 
Hustings  were  accordingly  erected,  and  other 
cxpences  were  incurred  {a). 
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ectl. 


On   the  morning  fixed  for  the  election,  sir 
E.  B.  Sandys  declined,  and  lord  Berkeley  was 

returned  without  opposition. 


On  the  part  of  sir  E.  B.  Sandys^  objections 
were  made  to  the  action,  1st,  that  it  could  not 
be  maintained  jointly  against  both  defendants ; 
2d,  that  it  could  not  be  maintained  in  its  present 
form  of  general  indebitatus  assumpsit  (a). 

• 

Mr.  justice  Lawrence  stated  to  the  jury  his 
opinion  thereupon.  *•  Both  objections  admit  of  the 


{a)  These  objections  were 
made  upon  the  ground,  that, 
by  the  stat.  18  Geo.  2.  c.  18. 
§  7f  it  is  provided,  that  the 
sheriff  shall  erect,  at  the  ex- 
pence  of  the  candidates,  sUch 
number  of  convenient  booths, 
for  taking  the  poll,  as  the 
candidates,  or  any  of  them, 
shall,  three  days  at  least  be- 
fore the  commencement  of  the 
poll,  desire,  and  shall  jAix 
the  names  of  the  hundreds, 
and  appoint  poll-clerks,  &c. 
but  that  it  could  never  be  the 
intention  of  the  legislature  to 
make  each  candidate  liable 
for  all  expences  which  should 
thus  be  incurred  at  the  elec- 
tion ;  that  upon  this  construc- 
tion of  the  statute,  the  whole 
might  be  levied  upon  a  candi- 
date who  had  no  wish  that 
hustings  should  be  erected  at 
ally  and  his  remedy  against 


the  others  for  a  contributioB 
might  be  diHicult  and  uncer- 
tain; that  the  candidates  must 
be  taken  to  be  separately 
liable  for  their  respective  pro- 
portions ;  that,  at  any  rate, 
this  action  was  misconceived ; 
that  there  was  no  liability 
at  common  law  to  reimburse 
the  sheriff  for  any  part  of  the 
cxpence  he  incurred ;  that  he 
ought  therefore  to  have  de- 
clared specially,  that  he  pro- 
vided booths,  poll-clerks,  &c. 
upon  the  requisition  of  the 
candidates,  whereby,  and  by 
means  of  the  statute  in  that 
case  made  and  provided,  they 
became  liable  to  reimburse 
him  for  the  expence  he  had 
thus  incurred,  and  that,  be- 
ing so  liable,  they  promised 
to  reimburse  him  accord^ 
ingly. 
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same  answer;  that  the  plaintiff  does  not  proceed 
upon  the  statute.  If  the  sheriff  had  merely 
been  desired  to  erect  booths  in  pursuance  of  the 
statute,  then  we  should  have  had  to  have  con- 
sidered what  remedy  the  statute  gives  him." 
He  then  observed,  that  there  was  an  express  un- 
dertaking on  the  part  of  both  candidates  to  pay 
Ibr  the  hustings ;  upon  which  he  laid  down, 
that  the  two  were  jointly  liable  {a). 


Sfctl. 


(a)  Mr.  justice  Lawrehce, 
in  this  observation,  embraced 
also  the  charge  for  the  assessor 
and  poU-clcrks,  but  added , 
**  However,  although  the  ac- 
tion is  certainly  maintainable, 
there  are  several  parts  of  the 
plaintiff's  demand  with  which 
he  has  no  right  to  charge  the 
defendants.  The  first  eight 
items,  amounting  to  ^40.  5s, 
for  the  indentures,  &c.  only 
concern  the  execution  of  his 
office  of  sheriff,  and  there  is 
BO  pretence  for  throwing  them 
upon  the  candidates.  The 
same  thing  may  be  said  of  the 
charge  for  constables.  The 
sheriff  is  bound  to  preserve 
the  peace  of  the  county.  If 
be  is  put  to  any  extraordinary 
cxpence  in  this  way,  let  him 
represent  the  matter  when  he 
passes  his  accounts  in  the  ex- 
^chequer,  or  directly  to  his 
majesty's  government.     Any 


claims  he  xhay  have  for  re- 
muneration will  thus  be  at- 
tended to;  but  he  has  no 
more  right  to  recover  such 
charges  from  a  candidate  at 
the  election  than  from  any 
other  individual  in  his  baili- 
wick*." There  were  several 
other  items  that  his  lordship 
advised  the  jury  to  disallovr 
entirely,  such  as  the  surveyors^ 
and  printing  the  poll-booksm 
For  the  assessor  his  lordship 
thought  the  defendants  liable^ 
although  this  be  an  expence 
not  mentioned  in  the  statute, 
which  was  meant  for  the  pro* 
tection  of  the  sheriff,  not  of 
the  candidates;  but  the  ac- 
companying charges  for  agents' 
fees,  &c.  in  retaining  the  as* 
sessor,  he  considered  as  ex- 
orbitant. Advantage,  he  ob- 
served, was  often  taken  of  the 
situation  of  candidates  to  sit 
in  parliament,  who  were  afraid 


*  Set  Stat  10  and  11  WiU.  $,  c  7,  pnt,  tit.  Retnnii  sect.  l. 
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sici  1.  '  With  respect  to  the  amount  of  the  detnaAd,  he 
added  in  X  subsequent  part  of  his  charge,  that  the 
plaintiff  could  only  recover  the  original  expence 
of  erecting  the  hustings,  not  the  costs  of  hvy 
action  brought  against  him  by  the  perton  who 
l)ad  erected  them. 

Under  the  observations  made  from  the  bendi, 
the  jury  found  a  verdict  for  the  plaintiff  accord- 
ingly («)• 

An  application  was  made  in  the  ensuing  term, 
by  sir  E.  B.  Sqndys,  for  a  new  trial  upon  other 
grounds ;  but  the  direction  of  the  judge  at  nisi 
prius  was  in  no  respect  questioned, 

mtry.  Coventry : 

iwWii.        The  Stat.  21  Geo.  3.  c.  54.  §14,  directs  the 
h,  where    rctummff  officer  to  cause  the  booth  for  holding 

!  erected.  ^  -        ^  *  % 

the  election  to  be  erected  in  the  widest  and 
most  convenient  part  of  the  open  market-place^ 
called  CrosS'Cheaphigy  not  contiguous  to  any 
other  building ;  but  lays  down  no  furtlier  regu- 
lations  thereupon. 

*     iQ  resist  any  demand,  however  gontloinan   at   the  bar,    and 

unreasonable,  lest  they  should  paying  hiui  bis  fees,  could  not 

render  themselves  unpopular;  be   supported  in  a  court  of 

and  thus  a  sort  of  custom  was  justice,  however  long  ostab* 

set  upfor  the  impositions  prac-  lishod. 

tised   upon  them;    but  such  (a)  The    verdict    was   "for 

charges  as  twenty- five  guineas  £  1  36q* 
for  leaving  a  retainer  with  a 
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iVestminster :— The  stat.  5 1  Geo.  3.  c.  1 26.      ««=«•  »• 
€  1.  {a%  after  reciting  the  stat.  18  Geo.  2.  c.  18.  Wemmiiiiter. 
and  that  the  number  of  persons  entitled,  under  Booth,  &e.  to 
the  last  determination  of  the  house  of  commons,  tbeespcvn  of 
to  vote  at  elections  for  the  city  and  liberty  of  **"  ^****' 
Westminster^  is  very  considerable,  and  far  ex- 
ceeding the  number  of  voters  in  many  counties, 
and  that  there  is  no  convenient  public  building 
within  such  city  wherein  to  hold  the  election,  * 
and  to  take  a  poll  in  writing  of  the  elector^,  in 
the  event  of  the  same  being  legally  demanded  ; 
and  that  controversies  had  of  late  arisen  as  to 
the  payment  of  the  expences   attending  the 
building  of  a  convenient   booth   or  hustings, 
theretofore  .usually  erected  for  the  holding  of 
such  election  -,  among  other  provisions,  directs, 
that  upon  every  such  election  (6),  the  bailiff,  or 
in  his  absence  his  sufficient  deputy,  shall  pr(^vide, 
at  the  expence  of  the  candidate  or  candidates,  a 
convenient  booth  or  place  fojr  holding  the  elec- 
'tion.     He  is  also,  by  the  same  clause,  to  make  list  of  pi^ 
out  a  list  joi  the  several  parishes,  districts,  or  di-  whidb'diTi-  ^^ 
visions  (not  exceeding  eleven  in  the  whole),. into  SiJi't^,*^* 
which  the  same  is  apportioned  or  allotted ;  and 

(a)  This  act  was  to  be  in  this  act,  whether  there  be  an 

force  until  the  1st  of  August  opposition  or  not.   The  erec- 

1818.     And  by  the  stat.  53  tion  of  booths  is  not,  as  in 

Geo.  3.  c.  152.  has  beten  fur-  other  acts,   directed   to  be 

ther  continued  until  the  Ut  u  pon  request  of  candidates.-*- 

January  1819.     App.xcm.  Bailiff,  &c.  offending  against 

{b)  It  seems  that  the  re-  the  act^  may  be  prosecuted 

lurninc;  ofHcer  is  bound  to  by    information   or    indir^t^ 

take  the  stepa  enjoined  by  ment^  under  (  3. 
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8««*lJ;      Upon  request,  to  deliver  a  true  copy  of  such  list 
whereof  oaniu-  to  any  of  the  candidates,  or  their  agents,  dle^ 
^  hayeeopiei.     siring  the  Same,  -(being  paid  for  it  as  thereio). 


1  M.  S.  283. 
ISach  candi- 
date ii  only 
liable  for  hii 
own  propor- 
tion of  the 
huaiiofs. 


A  question  arose  under  this  act  of  parliameot 
in  the  case  of  Morn's  v.  Lord  Cochrane,  E.  T. 
53  Geo.  3.  (a),  whether  there  is  a  liability  in 
each  candidate,  where  there  are  more  than  one, 
for  the  whole  of  the  expences  of  the  hustings, 
or  whether  each  is  only  liable  for  his  own  pro- 
portion. The  Court  of  King's  Bench  were  of 
the  latter  opinion. 


{o)  Action  by  the  bailiff 
of  l\\  si  minster  ugainst  the 
defen(iaiit,  one  of  the  candi« 
dates  Ht  the  last  election  of 
meinl'crs  to  servL*  for  that 
cily  iii  parliament,  to  recover 
'the  expences  of  the  i)Ubtiii<^s. 
The  defendant  let  judtrment 
go  by  default.  Upon  the 
execution  of  the  writ  of  in- 
quiry, the  plaintiff  contend- 
ed that  \\v  wa^  t- ntitled  to  re- 
cover ai;aill^t  the  defendant 
the  whole  » mount  of  the  ex- 
pences,  iiia.snnic]i  as,  by  ol 
Geo.  3.  c.  126,  the  candi- 
dates were  niaile  jointly  lia- 
ble ;  ai)d  therefore  the  de- 
fendant, not  iiaving  pleaded 
in  abatement  that  the  other 
candidate  should  have  been 
joined,  was  liable  for  the 
uhole.  Tl)e  under-^heliH 
ruled  upon  the  construction 
of  the  act  of  parliament,  that 
tiie  defendant  was  only  liable 
for  a  moiety  of  the  expences, 


which  the  jury  accordinglly 
gave.  A  motion  was  made 
to  set  HHide  the  execntioo  of 
the  writ  of  inquiry,  upon  the 
ground  that  the  under-aheriff 
had  misconstrued  the  art; 
for  that  the  act  had  created 
n  joint  liability  in  the  candi- 
dates. 

Lord  ElUnhoruugh^  C.  J.— 
"  There  is  no  pretence  for 
saying  that  the  candidates 
are  to  be  consitiered  us  joint* 
ly  liable  on  account  of  their 
having  a  joint  interest  ;  for 
they  are,  in  point  of  interest^ 
the  most  adverse  parties  ia 
the  world.  Then  the  quet- 
tion  is,  whether  the  words  of 
the  act  render  them  jointly 
liable  ?  I  think  the  act  means 
only  that  the  whole  expences 
are  to  be  defrayed  amongst 
the  candidates  ;  and  if  S0| 
they  are  liable  in  their  seve 
ral  proportions." 

Per  curiam.   Rule  refused. 
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Another  questior^  of  considerable  importance 
was  tried  under  tiie  same  statute,  in  the  case  o( 
Morris  v.  Sir  Francis  Burdett  («),  M.  T.  54  Geo. 


(a)  Action  by  the  bailiff 
of  IVestminster  to  recover 
from  the  defendant,  as  one 
of  the  candidates  at  the  last 
election  of  meniberti  to  serve 
for  that  city  in  parliament,  a 
Aioiety  of  the  expences  of  the 
ha^ting^.  At  the  trial  before 
Lord  FJlenborough,  C.  J.  at 
fhe  Middlesex  sittings  after 
hst  term,  it  was  proved  that 
the  plaintiff,  some  days^rior 
to  the  last  election,  inuHe  the 
tisnal  preparation,  by  the 
erection  of  hustings,  &c.  in 
expectation  of  a  poll  taking 
place;  that,  on  the  day  of 
nomination.  Lord  Cochrane 
•nd  the  defendant  were  no- 
minated, and  afterwards  de- 
clared duly  elected,  and  re- 
turned to  parliament ;  but 
the  defendant  never  made 
his  appeanince  on  the  hui>t« 
ingSy  nor  interfered  in  any 
way  himself,  or  by  his  agents, 
with  the  election,  nor  was 
there  any  evidence  to  shew 
that  he  held  himself  out,  or 
authorized  any  one  ir.Uc  to 
hold  him  out,  as  a  candidate. 
It  was  proved  that  the  de- 
fendant afterwards  took  his 
seat  in  the  house  of  com- 
mons, sind  subscribed  t7)e 
test-roll  required  by  the 
forms  of  the  house  to  be 
signed  upon  that  occabion. 
Upon  this  evidence,  the  de- 
feodant's  counsel  applied  for 


i\  nonsuit,  oh  the  ground  that 
it  was  not  proved  that  the 
defendant  was   a   candidate 
within  the  meaningof  the51 
Geo.  3.  c.  126.  under  which 
statute    it    was    sought    to 
charge  him  with  the  above 
e.vpences ;  and  his  lordship 
upon  that  point  was  of  opi- 
nion that  the  proof  was  in- 
sufficient, inasmuch  as  to  be 
a  candidate,  a  person  must 
do  some  act,  or  be  privy  to 
some  act  done  for  him,  or,  at 
the  leabt,  assent  to  the  pro- 
posal of  himself  as  an  object 
of  the  suffrages  of  the  elec- 
tors ;  and  thereupon  he  di« 
rected  a  nonsuit :  but  it  be- 
ing suggested,  that  the  de- 
fendant, by  having  taken  his 
seat  in   the  huuse  of  com- 
mons, nius«t  be  presumed  to 
have  assented   to  his  being 
considered    as  a   candidate, 
within  the  meaning  of  the 
act  of  parliament,  and  the 
case  of  Morris  v.  Burdett* 
being  cited  in  support  of  that 
proposition,  his  lordship,  al- 
though  he  inclined  agaiust 
the  suggestion,  gave  leave  to 
the  plaintiff  to  move  to  set 
aside  the  nonsuit,  and  enter 
a     verdict     for    £i25t    the 
amount     of    the     expences 
claimed.     The   case   having 
been  argued,  the  judgment 
of  the  court  was  as  follows  : 
Lord  EUenborough,  C.  J. 


8eel.  I. 


^  M.  S.  212. 
A  candidate 
brou|(hi  for- 
ward without 
hin  conneot, 
and  not  intcr^ 
feriuf  in  I  be 
elretiun,  it  not 
liable,  under 
b\  Geo.  3. 
c  1*26  to  f»ii- 
tri  bate  towards 
the  hustinfi, 
though  he  af- 
lerwardu  take 
hinseacio  par- 
liaiuent. 


•  1  Campb.  N.  P.  C.  218.  ante,  545. 
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$.  namely,  whether  a  candidate  brought  forward 
^h^ithout  any  consent  on  his  part,  and  not  inter* 


f*  I  owu,  upon  consideration 
X  of  thi»  act  of  parliament,  I 
cannot  brin^  myself  to  douL^ 
what  is  the  natural  sense  and 
meaning  of  the  word  candi- 
date, an  it  is  used  by  the 
legisUture.     The  let^islature 
has  directed  that  convenient 
booths  shall  be  erected  hy 
the  hailiif   for  holding   the 
^election ;  and  there  cim  be 
no  doubt  that  they  assumed, 
.  that,  upon  every  occasion  of 
an  election,  there  would  be 
found  a  candidate,  or  candi- 
dates, in  the  ordinary  sense 
of  that  wonl,  tiiut  is,  persons 
ofi«ring  themselves    to   the 
suffrages    of    the    electors. 
That,  I  take  it,  is,  strictly 
speakinsTi  the  correct  ^ense  of 
the  word  candidate.    There- 
fore a  per^on  cannot  be,  in 
that   sense  of  the   word,  a 
candidate,  by  the  mere  act 
of  others,  who  propose  him 
without     his    assent.      The 
legislature,  indeed,  asKumed 
that  it  would  ulways  he  the 
case    of   every    person    who 
should  be  proposed,  that  he 
would  be  so  far  assenting  us 
to  answer  the  description  of 
u  candidate;   and  theiefore 
they  thought  it  sufficient  to 
impose  the  burthen   of  re- 
compensing  the    bailiff  on 
person<<  answering  that  de- 
scription.    But   a  case   has 
arisen  not  within  their  con- 
templation; for  here  there  is 
not  any  evidence  that  the 
defendant  tendered  himself 


in  any  way  as  the  object  of 
choice;  but  he  was  merdy 
passive,  the  electors  of  thcmr 
selves  haviug  brought  him 
forward  without  any  conaent 
on  his  part.     The  questioii 
then  is,  whether  the  legiaU- 
ture  intended  to  throw  on 
such  a  description  of  penons, 
whom  we  must  take  to  be 
unwilling    candidatet,     the 
charge  of  making  this  re- 
imbursemeut  ?   The  legtih- 
ture  have  not  so  said ;  they 
have  said  only  that  the  ex« 
pence  shall  be  defrayed  bj 
the  candidate,  thatii,  by  the 
person  who    pffers  himself. 
And  really  there  might  be 
inOnite  hardship  io  imposing 
this  burthen  on  any  others. 
Suppose  a  person,  from  mo- 
tives of  spleen,  or  io  a  jest, 
should  think  fit  to  put  for- 
ward another  as'  a  candidateff 
shall  it  be  in  his  power  to 
cast  so  heavy  a  burthen  on 
the  otlier,  because  he  may 
choose  to  indulge  his  malice 
or  pleasantry  ?    1  do  not  see 
any  thing  in  the  act  oP par- 
liament, which  makes  it  sus- 
ceptible of  a    const ructioo 
leading  to  so  mischievous  a 
result,   or  which   atfprds  a 
reason    for    extending    th^ 
word   candidate   beyond  its 
ordinary  import.     The  stat. 
18  (i.  2.  c.  18.  §  7.  enacts 
that  the  sheriff  shall  erect 
such  number  of  booths  i^t 
the  expeuce  of  the  candi- 
dates, as  they^  or    any  of 
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fering  in  any  way  in  the  election  himself^  or  by 
his  agents,  but  having  afterwards  taken  his  se^ 


56%  {a) 


*  them,  shall  desire^  which  it 
different  in  that  respect  from 
the  present  act ;  for  here  the 
•ct  imposes  the  duty  on  the 
bMliff  in  the  first  instance^ 
and  says  that  it  shall  be  at 
the  ex  pence  of  the  candi- 
dates.    If  there  be  no  candi- 
dates, the  burthen  rests  with 
the  bailiff.     This  may  be  a 
hardship  ;    but  we  cannot, 
because  the  legislature  have 
imposed,  an  onerous  duty  on 
the  bailiff,  strain  the  meaning' 
of  the  word  candidate  beyond 
its  fair  import,  in  order  to 
throw  the  burthen  of  that 
duty  upon  others.    As  to  the 
inference  which  is  afforded 
from  the  defendant's  having 
taken  his  seat«  every  person 
who  is  returned  to  parliament 
is  bound  by  the  law  of  the 
land  to  serve;    and   it  has 
been  argued,  and  scemincly 
upon  probable  grounds,  that 
he  may  be  compelled  to  serve. 
Several  statutes  have  been 
cited  to  that  effect,  which 
subject  persons  to  penalties 
for  non-attendance  in  parlia- 
inent;  and- although  subse- 
quent statutes  may  possibly . 
have  enabled  them  to  evade 
the  dutv,  by  refusing  to  take 
the  oaths  required,  such  re- 
fusal would  be  criminal  if 
clone,    not    on    account    of 
scruples  of  conscieoce»  but 
for  the  sake  of  evasion  only; 
.    and  it  should  seem,  that,  in 
eytrj  case  where  a  person  is 


called   upon  to    perform  a 
public  duty,  he  is  liable  to  be 
punished  for  refusing  to  per* 
form  it.     To  instance  in  one 
particular  only,  a  seijeant  at 
jaw  is  liable  to  punishment 
for  not  taking  upon  himself 
that  degree,  after  being  called 
thereto  by  the  king's  writ  *• 
Upon    the  whole«    then,  it 
appears. to  me  that  this  de- 
fendant was  not  a  candidate 
withiu  the  true  meaning  of 
that  word ;  having  never  act- 
ed as  such,  nor  in  any  wise, 
either  directly  or  indirectly, 
assented  to  becoming  a  can* 
didate..   If  there  had  been 
any  evidence  of  acts,-  which 
might  have  amounted  to  an 
adoption  of  that  character,  it 
would  have  been  different.'* 
Le  Blanc,  J.  '*  The  queftion 
is,  in  what  precise  sense  the 
legislature  has  used  the  word 
candidate  ?  and  that  will  de- 
pend very  much  on  a  con- 
sideration of  the  nature  of 
,the  charge  imposed  by  the 
act  of  parliament.    The  act 
Imposes  a  duty  on  the  public 
officer,  of  providing  a  con- 
venient booth  or  place  for 
holding  the  election,*  and  it 
directs  that  this  shall  be  done 
at  the  expence  of  the  candi- 
date.   The  question  then  is, 
whether  the  act  intended  to 
charge  with  this  burthen  a 
person  who  did  not  consent 
to  take  upon  himself  the  cha- 
racter of  a  candidate  ?  It  has 
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in  the  house  of  commons,  was  liable  for  bis  pro- 
gortiou  of  the  hustings  ?    The  court  of  King^s 


been  argued,  that  a  candidate 
incHns  a   person    for  whom 
votes  have  been  given.    This 
argument,  pushed  to  the  ex- 
tremCy  would  of  course  com- 
prehend every  individual  in 
whose  favour  one  Hin^le  voter 
only  hud  given  his  suffrage, 
without   his    knowledge   or 
consent,  and  would  put  it  in 
the  power  of  a  stranger  to 
subject  any  person  to  the  ex- 
pences  of  the  hu&tings.  This 
lobe  sure  is  an  extreme  cat^e, 
but  still  it  might  be  so  if  the 
argument  be  good.      It   is 
more  probable,  however,  that 
when  the  legibJature  used  the 
word  candidate^  it  did  not 
occur  to  them  tliat  a  case  of 
a  person  having  votes  given 
for  him,  or  one  like  the  pre- 
sent of  H  person   heini^  re- 
turned  to  parlia[i\ent,  with- 
out his  knuwledi^e  or  con- 
sent, miglit  po8s:l)]y  happen. 
ThiH  latter    is  aUo    another 
extreme  case  ;  and  it  is  pro- 
bable   that    the    legislature 
used  the  term  candidate  in 
its  ordinary  accrptation,  and 
not  with  a  view  to  anv  Jjuch 
extreme  cases.    We  are  then 
to  decide  whether  in  ^uch  a 
case  the  person  b^e  liable.     I 
-take  it  for  granted,  that  there 
was  not.  any  evidence^  of  any 
act   clone   bv  the  defendant 
to  shew  that  he  had  adopted 
the  character  of  a  candidate. 
This  hsis  been  likened  to  the 
case  from  Can^pbcll,  N.  P.  C. 
where   the  couvt   refused    a 
rule    for   setting  aside    the 


V 

verdict.      The    distinctioD, 
however,   has  already  been 
pointed  out.      Ihere  it  ap- 
peared that  Percy,  who  was 
said  to  be  an  agent  for  some 
purposes   on   the   behalf  of 
the  defendant,  I. ad  done  an 
act  by  requiriu;:  tickettf  for 
the  hustingH,   which   actj  if 
done  on  his  behalf,  might  be 
considered  as  an  act  of  adop* 
tion  by  the  defendant :  there- 
fore it  was  properly  left  ti> 
the  jury  to  say  whether  the 
defendant  had  not  virtually 
undertaken  to  defray  a  ^rt 
of  the'  ex  pence    as    candi- 
date;  and   the  jury    fonnd 
that  he  h:id.    Nothing,  how- 
ever, of  that  sort  exists  in 
this  case.     There  is  another 
question,  whether  a  person 
who   has  been    re(urn<id   to 
parliament  without  his  know- 
led»;e  and  consent,  shall  be 
con^idered  as  havin|r  adopted 
the    character  of  candidate 
because  he  afterwards  takes 
his    seat    in     the    commons 
house.     As  to  thnr,  I  ctmnot 
but  thiiik  that  ii  is  the  duty 
ol' every  per^tvn  who  happens 
to  be  returned,  and  who  is 
under    no   disabilities     and 
can  con>-c:ientiously  take  the 
nocessarv    oaths,  to   submit 
to  such   election,   and    take 
his   seat,   and   c»)ntribute  to 
the     public     exii^jencies    by 
givinj^  his  assistance  at  the 
t^rand  couiicil  of  the  nation. 
1    will    not    pretend    to    say 
whether  a  person  is  or  is  not 
compellable  to  take  his  seat ; 
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Bench  held,  that,  under  such  circumstances,  he 
was  not  liable. 


Sfefti  1. 


but  I  cannot  consider  his 
obe}*ing  a  public  call  as  a 
ToluDtary  act  on  his  part,  by 
which  he  must  be  supposed 
to  adopt  a  burthen  imposed  ; 
I  therefore  cannot  see  any 
reason  for  setting  aside  this 
nonsuit/' 

Bay  fey  J  J.  "  This  may 
be  possibly  a  hard  case  on 
the  plaintiif ;  but,  neverthe- 
less, I  cnn'iot  8ay  on  the 
construction  of  this  act  that 
the  defendant  falls  within 
the  meaning  of  the  word 
candidate.  U  very  rarely 
happens  that  an  election 
takes  place  in  whirh  there  is 
not  one  or  more  candidate's 
in  the  general  and  popular 
sense  of  that  word  ;  by  which 
I  understand  a  person  who 
18  desirous  of  obtaining  the 
KufTrages  t)f  the  electors,  and 
holds  himself  out  for  that 
purpose.  l*he  art  imposes 
the  duty  on  the  bailiff  at  the 
expence  of  the  candidate  or 
candidates;  therefore  if  there 
be  any  one  candidate^  the 
bailiff  will  be  reimbursed  his 
expellees ;  but  before  he  can 
be  so,  he  must  find  a  person 
to  answer  the  description  of 
candidate.  It  has  been  said 
that  every  person  in  whose 
favour  a  poll  has  been  de- 
manded, and  is  proceeding, 
or  who  has  been  nominated, 
must  be  considered  as  a  can- 
didate. I  do  not  agree  to 
that  position ;  for  we  well 
know  that  in  many  instances 


persons  have  been  nominated 
und  had  votes  given  for 
them  writhout  their  know.  ^ 
ledge  and  concurrence.  It 
has  sometimes  happened  that 
some  electors,  in  order  to 
mark  a  powerful  predilection, 
have  thrown  away  their  votes 
by  giving  them  to  some  per- 
son of  high  public  eminence 
and  character,  who  has  not 
any  concern  with  the  elec- 
tion ;  and  the  nheriff  is  bound 
to  receive  these  votes.  If 
such  a  person  is  to  become  a 
candidate  by  these  means, 
he  would  also  become  liable 
for  these  ex  pences.  And  un- 
less the  definition  of  candi- 
date is  extended  to  all  per- 
sons for  \^hom  a  vote  may 
be  given,  I  know  of  no  other 
restriction  except  that  which 
confines  it  to  such  person  as 
shall  be  desirous  of  obtain- 
ing votes,  and  slia'l  hold  him- 
iieli'out  for  that  purpO'ie,  or 
hhall  afterwards  by  his  acts 
adopt  the  character  of  a  can- 
didate. It  is  said  that  here 
the  defendant  has  adopted 
this  character  by  aftc|;^wards 
taking  his  seat  in  the  house 
of  commons.  I  consider, 
however,  that  his  taking  his 
seat  was  in  discharge  of  his 
public  iiuty  ;  and  not  a  mat- 
ter of  choice,  by  which  he 
can  be  said  to  have  adopted 
the  acts  of  th(>»>e  who  elected 
him.  It  was  his  bounden 
duty  to  take  upon  himself 
this  public  function/' 


i 
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Si^CTiON  2.    Scotland. 

FROM  the  comparatively  limited  number  of 
voters  at  elections  in  Scotland^  it  has  not  been 
deemed  necessary  by  the  legislature  to  make 
in  respect  of  such  elections,  any  provisions  of 
the  nature  of  those  just  mentioned. 

Damper^  J.    '<  I  cannot    was  not  any  evidence  of  there 
Gonbider  that  the  taking  hif    being  a  candidate.     It 


seat  was  an  adoption  of  the  happen,  though  it  is  not  pruH 

acta  prcvioosly  done  so  as  to  babie^  that  an  election  might 

make  the  defendant  a  candi-  take  place  without  any  p^r- 

date  within  the  meaning  of  son  offering  himself,  and  both 

this  statute.    That  was  only  memliers  might  be  ret'uroed 

done  in  discharge  of  a  great  without  their  consent ;  bat 

public  duty ;  and  it  matters  the  question  here  is  whether 

not  whether  the  defendant  the  term  candidatef  ciio  be 

was  compellable  or  not  to  extended  to  every  person  fef 

take   his  seat.      It  was  his  whom  a  vote  u  given  pend- 

duty  to  take  the  oaths,  if  he  ing  the  poll.     I  think  not; 

had   no  conscientious  scru-  for  that  would  be  opening  a 

{>leSy  and  to  give  in  his  qua-  door  to  mischievous  coa89- 
ification,  if  he  had  one.  quences.  A  person  in  equal 
The  question  therefore  is  .circumstances  might  be  no- 
reduced  to  the  construction  roinated  and  returned,  and 
of  the  act.  Probably  it  thereby  subjected  to  very 
was  the  intention  of  the^  heavy  expences.  It  is  tnie, 
legislature,  wheu  they  cast  a  that  if  he  be  returned,  he  is 
burthen  on  the  returning  of-  bound  to  take  the  public 
ficer,  that  he  should  be  re-  duty  upon  himself;  and  he 
imhursed  in  air  cases.  That  ought  not  therefore  to  be 
might  be  so ;   and  if  upon  bubjected  to  expence^  unl 


every  occasion  of  an  election  the     statute    is    imperative 

there  must  be  a  candidate,  upon  him.     It  seems  to  me, 

it  would  necessarily  be  so.  however,   that  there  is  not 

I  apprehend,  however,  that  any  thing  in  this  act  nor  in 

there  is  not  any  necessity  that  the  other  acts  to  extend  the 

there  should  be  af:andidate;  meaning  of  the  word  candi- 

and  here,  according  to  the  date  beyond  its  ordinary  im- 

ordinary    understanding    of  port,  which  is  one  who  vo- 

that  word,  v/z.  u  person  of-  luntarily    proposes    himself, 

fering  himself  as  an  object  or  adopts  the    proposal  of 

of  choice,  or  acquiescing  in  others." 
the  proposal  of  others,  there        Rule  discharged. 
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Seat.  9. 

Section  3.    Ireland.  '  v-v— ' 

WITH  respect  to  elections  for  knights  of  s^n-  «ai- 
shires  : — By  the  Irish  stat.  35  Geo.  3.  c.  29.  §  5,  ^i^^<^ 
if  the  sherifT  have  reason  to  apprehend  a  contest,  ^Jiidaull^ 
or  if  any  candidate  shall,  three  days  at  the  least  *^J[J|J ^ y^^rf 
previous  to  the  day  appointed  for  holding  the  ei««iioa,  by 
election,  by  writing  under  his  hand,  require  it,  hit  hand  re- 
the  sheriff  is  to  cause  to  be-  erected,  on  some  to  bTemiMi, 
convenient  ptuce  in  or  near  the  session-house,  JSir'^fihtST 
or  place  of  election  Cthough  such  place  should  5»»«*y  «*^?- 

*  .  ^  .V     houte,  one  for 

happen  to  be  in  the  county  of  a  town  or  city),  «whbftro«yor 
sto  many  booths,  or  to  hire  so  many  buildings^ 
as,  together  with  the  county  court-house,  shall 
make  up  so  many  separate  places  for  taking  the 
poll,  as  there  are  baronies  or  half  baronies  in  the 

county;    and   is   to   appropriate  one  to   ^^^^  ^'^  Hiuedi' 
barony  or  half-barony,  the  name  whereof  he  is  e«oi» ; 

.  naine  to  be 

to  cause  to  be  affixed,  in  large  legible  characters,  affl»!d} 
on  some  conspicuous  part  of  the  outside  thereof ; 
and  the  expence  of  everj  such  booth  or  building,.  J^»^*«« «• 
and  of  repairing  and  keeping  up  the  same  during  p«nce. 
the  poll,  is  to  be  paid  jointly  by  all  the  candi- 
dates to  the  sheriff.  And  by  the  stat.  57  Geo.  3.  ^vp  ccpcxvL 

p   •         1  •  t  1     i/»    "  btronj  or 

€•  131.  §  4.  whenever  m  any  one  barony  Or  halt-  haif-b«rony, 
barony  of  any  county  the  number  of  freeholders  hoidCTt'i^it- 
registered  within  8  years,  and  not  within  12  calen-  ItJ^^tj^J^Lw'^but 
dar  months  previous  to  the  test  of  the  writ,  shall  ^J:^^*^i^ 
exceed  2000,  the  sheriff,  on  receiving  written  dirmonihi 
notice  from  any  candidate,  is  to  divide  alpha-  ofwrit,exeetd 
betically,  as  equally  as  he  can,  (but  not  so  as  to^^^;^"!^^'f;^ 
divide  thenames  beffinniiicr withrfhe  same  letter),  ♦»  divWe 
all  the  names  of  the  freeholders  so  registered  uv  \io\^«tx,^^ 
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!?«et.  3.       sQcii  barony  or  half-barony,  so  that  it  shall  not 
so  tn  for  not     be  nccessarv  for  more  than  2000  to  poll  in  any 

mor«tban2000   -  i  ^  i        •  i         .1 

topuUinuiy  booth ;  and  he  is  to  erect  as  many  more  booths 
ma^wBumy  ^^  ^^Y  ^^  necessary  ;  the  expence  whereof  is  to 
tbo°M^nceoV  ^^  P^'^  '^^  ^Y  ^'^  ^'^^  Candidates  jointly. — The 
cvadidatu.  same  act,  by  §  5,  in  order  that  references  to  the 
fSuV^!^^'  sherifiT  may  not  interrupt  the  poll,  authorizes  and 
®*^^**  requires  him  to  erect  a  booth,  or  hire  a  building, 
orViiraabuiid-  excIusivc  of  the  others,  wherein  he  is  to  decide 

ing, wherein  he  ^  ,  ,  .  *       i    i        •  i  . 

u  to  de<;^d6  cases  reicrred  to  him.  And  he  is  to  give  his 
to1hiin,aDd      Constant  attendance  therein  during  the  poll. 

wlicre  he  in 

attMid during  With  rcspect  to  elections  for  knights  of  the 
P^"*  shire  for  the  county  of  Lofidondcrry : — The  Irish 

App.  eecxxij.    stat.  40  Gco.  3.  c.  80,  after  reciting,  by  §  1, 

doubts  as  to  whether  certain  places  were  within 

the  county  for  the  purposes  therein,  and  pro- 

sheriir tppre-    vidiug  for  thcm  (a)  ;  by  §  2,  directs  the  sheriffs, 

hendioe  con-  . ,  ,  .  ,.  ^      ^ 

tett.orheins  upoii  thc  apprehension  or  a  contest,  or  upon  re- 
ii^ddtil^n  uT  T'J^^'^t  by  a  candidate  as  under  thc  act  last  above 
the ii«uii mini-  mentioned,  to  cause  two  sei>arate  booths  to  be 

her  ot  boothi,  ' 

&c.  lo  proTidc  erected,  or  two  separate  buildings  to  be  hired, 
town  of  lion-  ouc  for  thc  citv  of  LondondeiTif  y  and  one  for  the 
•nd  o*n7for the  towu  of  ColeraifiCy  respectively,  and  for  the  parts 
rait!e^&c!**'*^"   ^^  ^^^  Iib( Ttics  of  cach  therein  above  mention- 

ed    exclusive    of   thc    several   other   booths    or 

buildings  otherwise  required. 

With  respect  to  other  elections  : 

{a]  Viz.the  city o^ London-  the  hbertics  of  the  town  of 

'                        deny,  and  thai  part  of  the  Coleraijie,  situate  and  lying 

liberties  ofthe  city  of  LoficioN-  on  the  north-east  side  of  the 

dtrry^  situate  and  lying  on  river  Baiw.     8ee  §  1.  of  th« 

tlie  north-west   bide   of  the  act«     Apf*  ccc^xv. 
river  FOylc  ;  and  that  part  of 
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The  Irish  stat.  35  Geo.  3.  c.  29.  §  6,  has  made      v^J^ 
a  provision  which  operates  ouly  where  the  num-  ^pp.ccxij. 

'  *^  .  •^  .  Where  number 

bcr  of  electors  polled  on  the  last,  or  any  former  of  electors  at 

.       any  former 

election,  shall  have  exceeded  two  hundred  j  in  eicctionhnTe 

I  .    ,  ,  11     -"I'l  '  exceeded  5500, 

Mrnicli  case,  upon  demand  made  in  like  manner^  upon  dcWiand 
and    within    the    same    time,    as    in    the    of  in  wriuV,  ^r! 
knights  of  the  shire,    by  any  candidate,    the  erected, &c. 
returning  officer  or  officers,  is  or  are  to  cause  to  one  for  cac?* 
be  erected,  in  or  near  the  place  of  election,  as  ^^  ^o^"» 
many  booths,  or  hire  as  many  buildings,  for  taking^ 
the  poll,  as  such  candidate  shall  so  desire,  not 
exceeding,  together  with  the  place  appointed 
for  holdthg  the  election,  tlife'  rate  x)f  one  plare        ^ 
for  every  hundred  voters,  polled  at  the  last,  'or 
any  former  election*  the  cxWfen^^  to  be  pal^  ■^^^"ix^ce 

^     •'.  .     }        '    \  ,  '  wcandidatei, 

in  hk'e  manner  jointly  by  all  thfe  caiididttte^. 


\ 
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CHAPTER  X. 


OT  mOCBESIIfO   TQ    BLECTI0N,  AND   OF   THE    STBrt 
TO   BQ   TAKEN   ON    DEMAND   OF   A   POLL. 


Section  1.  Of  commencing  the  election;  wherein  of 
the  acts  tQ  be  read  thereat ;  and  of  concluding  the  pro* 
eeedings  where  no  contest. 

ISection  ^  Of  the  choice  by  the  view  or  by  the  poO; 
and  efthe  refusal  t^a  poll  when  legally  demanded. 

6s<*T1on  3-  By  whom,  and  when,  a  poH  muU  be  dt- 
manded. 

Sectioit  4.  Cjf  appointing  sub^iiiriffs,  poll  ekrkSf  in* 
spedon,  and  cheque  clerks ;  and  herein  of  the  duty  of 
each. 

Section  5.  Of  appointing  commissioners  to  adwtinitter 
oaths  to  electors ;  what  oaths  they  are  to  administer; 
whereupon^  and  in  what  manner,  they  may  admimster 
oaths;  how  they  are  to  certify ;  and  of  providing  places 
whemnfor  them  to  md. 

Section  6.    Scotland* 

Section  7.    Ireland. 


1.  £\F  commencing  the  election;  and  herein 
^^  of  the  acts  to  be  read  thereat 
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■ 

With    respect  to  elections  for   knights  of     ,^*  V. 

fihires :  County  eiik 


On  the  day,  and  at  the  special  county  cour^  shprifrio 
previously  proclaimed,  the  slierifF  is  to  proceed  tioa  betwcm 
to  election,  which,  by  the  stat.  2S  Hen.  6.  c.  14.  mmIu. 
§  2  (r/),  he  is  to  do  in  his  full  county,  between 
the  hours  of  eight-  and  eleveri  in  the  forenoon, 
under  the  penalties  of  <£*100  to  the  king  and  feoAj. 
^  100  to  the  informer. 


The  court  is  usually  opened  by  a  proclama- Pi 
tion  for  persons  having  any  thing  to  do  at  such' 
court,  to  give  their  attendance.    The  writ  is  ^nt  to  be 

tttuou 


thereupon  read. 


The  sheriff  next  takes  and  subscribes  the  oath  sheriff  to  be 
appointed  for  him  by  the  stat.  2  Geo.  2.  c.  24,  (^jiif/46ft.) 
which  is  administei-ed  to  him  in  manner  before  .  ''**^* 
stated,  and  is  to  be  entered  among  the  records 
of  the  sessions  (6).  .^ 


Tlie  sheriff  is  then,  in  conformity  to  the  stat.  sGeo.#.c.f4» 
2  Geo.  2.  c.  24.  §  9,  to  read,  or  cause  to  be  read,  ^j^.  ^^^ 
openly  before  the  electors,  that  act,  and  every 
clause  therein. 


(a)  For    \]\is  statute,    see    sonsadministering  theoath  to  .« 
wte,  35;«),  400.  sign  the  jurat. 

(6)  It  is  proper  for  the  per- 


• » 
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vf^!i^''  It  seems  that  a  neglect  to  read  the  bribery 

itse^flii^c-  act  will  not  render  the  election  void  f^\  that 

byreasouof  statute  beinff  only  directory;    but  a  returninff 

read  the  stot.  officer  would  bc  ffuilty  of  a  jBcreat  omission,  if 

this  requisition  or  the  law  were  not  complied 

•    .  with. 


Candidates  Thcse  preliminaries  having  been  observed,  tlie 

propose  .  candidates  are  then  proposed  (A),  and  the  elec- 
tors proceed  to  their  choice. 

Electors  not  It  should  be  remembered,  that,  in  making 
vote.for  candi-  this  choicc,  they  are  not  restricted  to  the  elec- 
proposed".  tion  of  either  of  the  persons  at  first  noQ:iinated, 
(Ante,s6.y.     but,  as  has  been  already  Stated,  candidates  may 

be  put  forward  at  any  time  during  the  proceed- 
ings. 

Norforctndi.       Nor,  it  should  Seem,  is  there  any  restriction 

dates  pro-  i        i  i 

posed,  accord-  upon  thcm  to  votc  lor  pcrsons  who  have  been 
cniar  usage,  at  formally  nominated.     At  all  events,  as  will  be 

the  dI&c ^ 

{Post,  568.)  seen  hy  the  case  of  E.veter,  about  to  be  men- 
tioned, no  custom  in  a  particular  place  can  ope- 
jate,  to  restrict  their  choice  to  persoiis  nomi- 
nated in  a  way  peculiar  to  such  place. 

(a)  Sec  the  case  of  North  them   in  parliament?  whore 
Beruick,  Uc.  post,        .  upon  each   candidate  is  pro* 

(b)  1  he  usual  way  is   for  posed  by  one  elector,  and  sc» 
the  sheriff  to  ask  the  electors,  condcd  by  another. 

Whom  they  please  to  serve 
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With  respect  to  other  elections :  w^!-i 

Other  dec* 

The  Stat.  23  Hen.  6.  c.  14,  not  applying  to  no  particnfar 
such  elections,  there  is  no  particular  hour  in  ^nc^LnT' 
the   clay,    whereupon  the    proceedings    should 
commence.     The    returning  officer   holds  the 
election  at  the  appointed  place  and  time;    the  Writ^rpve. 
writ  or  precept  is  read  (which,  according  to  lord  ^i-^.^'    I 
Coke,  is  a  necessary  step) ;  also  the  stat.  2  Geo.  ^A^uJ^ai 
e.  c.  24;  and  likewise,  at  all  places  where  the  JbothetOeo. 
right  of  election  is  in  the  whole,  or  in  part  in  ^'n^^Jep^ 
freemen,  the  stat.  3  Geo.  3.  c.  15,  is  also  to  be  n»»»««frf««>- 

^  '  turn  wnoHy  «r 

read,  in  conformity  to  ^7.  of  that  act,  immedi-  »»•?»'•  »fi««* 

'  .^  J  '  ^11,  the 

ately  after  reading  that  of  the  2  Geo.  2.  c.  24.^^5««.s.c.i5. 

This  being  observed  where  the  law  requires  it, 

the  proceedings  arc  similar  to  those  at  elections 

of  knights  of  shires  («).  '•'.     -i 

At  the  following  places,  however,  particular  Act^toVPua 
acts  of  parliament  are  also  to  be  publicly  read  ptecww 
at  elections,  imuicdiatcly  after  those  vvliich  are 
directed  by  any  act  of  parliament  to  be  read,  and 
before  proceeding  to  election. 

Ncxv  Shoreham  :  AtNewSiiofe. 

ham. 

The  stat.  1 1  Geo.  3.  c.  55.  in  conformity  to  ^in»  ^^xii. 
§  o.  or  the  act. 

{a)  For  the  case  of  Kot-    tli ore  was  no  contest,  see  po^/, 
tingham,  where  the  returning     56'9. 
oiBcer  opened  a   pull  where 
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^^J^         Cricklade : 

At  Crtckiadl*. 

mSw"c!3i.      "^'^^  Statute  22  Geo.  3.  c.  51,  in  conformity 

to  §  6.  of  the  act. 

At  Aylesbury        AyUsbury  : 

App.  iwanriH.       The  s.tatute  44  Geo.  3.  c.  60,  in  coaformity 

to  §  5.  of  the  act. 

After  which  (these  particularities  heing  ob- 
served vyhere  the  law  requires  it),  the  candidates 
are  nominated,  and  the  ^ame  general  order  of 
proceeding  takes  place  as  at  elections  for  knights 
of  the  shire. 


1  Jmini.srs.        In  the  case  of  Exeter,  26th  March,  1627,  Mr. 

An  usag?  for 

member  to  be   Jordan  was  retumed  by  one  of  the  indentures, 
aming  persons  in  a  casc  of  a  double  return.     It  appeared  that, 

previously  no-    ,     '  •    -^-  ^i_  i  -i 

miiiated  bv'      by  prescription,  the  ma^'or  and  common  council 
co*iiici*'not     nominated  four,  out  of  which   the    burgesses 
*n  *"*•         chose  two.     But  Mr.  Jordan  had  not  been  so 
nominated.     His  election  was  holden  good  not- 
withstanding. 

2.  Of  elections  where  there  is  no  contest: 

«)ore  If  tlierc  1)C  no  greater  number  of  candidates 

e  num.  tluiu  w  luit  tlic  exigency  of  the  WTit  or  precept 


CHAP.  X.]  TO   ELECTION,  &C*  569 

requires  to  be  chosen,  those  who  arc  named      ®«^*'  ^• 
should,   be   declared  (a)   to    be    duly   elected;  ber  required  to 
and  returned  forthwith.     Nor  in.  such  case ,  will  tiiobe  named  to 
any  delay  in  closing  the  proceedings  be  tolerated^forihwith. 
by  the  house  of  commons,  as  is  evident  from 
the  resolutions  m  the  case  before  mentioned  of  {Ante,  S26.) 
Nottingham,  1803. 

In  that  case,  one  of  the  complaints  in  the  Retnming  of- 
petition  of  Mr.  Coke  was,  that  sir  John  Borlase  so  to  do,  and 
JVarren  and  himself  being  the  only  candidates,  t^ere  bihjn/ 
nominated  jii  the  presence  of  the  electors  as- gured! '  ^^"* 
semhled ;  and  no  poll  being  demanded,  nor  any 
other  candidate  proposed  for  near  an  hour  after 
the  different  forms  had  been  gone  through,  pre- 
paratory to  the  election,  they  being  duly  elected, 
it  was  the  duty  of  the  officer  who  presided  to 
have  returned  them;  but  tha^  in  violation  of 
such  duty,  and  /or  the  express  purpose  of  giv* 
ing  time  to  procure  a  third  candidate,  he,  of  his. 
own  authority,  and  by  his  own  act,  unneeessa*. . 
rily,  vexatiously,  and  illegally,  opened  a  pol]>»  , 
and  frequently  and  repeatedly  urgjed  the  electors 
to  name  other  candidates,  declaring  that  if  they 


(a)  This  is  usually  thus  de-  discreet  knights  to  serve  you 

dared  by  the  sheriff' :  "  Free-  in  parliament,  and  you  have 

holders  of  the  county  of  chosen  A,  B.  and  C.  D.     I  do 

,  you  have  beau  called  therefore  declare  them  duly 

upon  to  propose  two  fit  and  elected.'* 
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^^  did  not  propose  some  other  candidate  he  must 
close  the  poll ;  and  that  although  no  other  can- 
.  didate  appeared,  and  although  he  was  repeatedly 
called  upon  by  the  voters  in  the  interest  of  sir 
John  Borlase  fl^arren  and  the  petitioner,  to 
declare  them  to  be  duly  elected,  he  neglected  so 
to  do;  and  that  after  a  considerable  time  had 
elapsed,  during  which  the  electors  had  polled 
for  no  other  persons,^  it  was  intimated  that  Mr. 
Birch  would  come  forward  as  a  candidate ;  that 
three  voters  only  having  polled  for  Mr.  Birchj 
and  forty-four  for  the  petitioner,  and  sir  John 
Borlase  JVarreUy  the  sheriff  adjourned  the  poll 
to  the  subsequent  day,  no  demand  having  been 
made  on  the  part  of  Mr.  Birch y  or  of  any  elcc 
tor,  for  a  continuance  of  the  polL 

These  allegations  were  substantiated  by  the 
evidence,  with  the  additional  circumstance, 
that  after  the  nomination,  a  few  votes  being 
given  for  the  two  candidates  (as  is  tlie  custom 
of  Nottingham^  though  there  be  no  opposition), 
some  persons  having  suggested  to  the  sheriff, 
that  it  was  time  to  close  the  poll,  and  make  the 
return,  Mr.  Coke  desired  that  a  few  more  might 
be  allowed  to  give  their  voices.  This  request 
was  mucli  insisted  upon  by  the  counsel  for  the 
sitting  member,  as  at  least  an  acquiescence  on 


"*- 
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tlie  part  of  the  petitioner,  to  the  continuance  of      ^^^*'  * 
the  poll. 

Tlie  committee,  however,  came  to  tlie  follow- 
ing resolution  upon  this  part  of  the  case :  "That 
it  appears  to  the  committee,  that  John  Aliens 
being  returning  officer,  &c.  acted  contrary  to 
his  duty,  in  opening  a  poll,  and  proceeding  to 
take  the  votes  of  electors  for  the  period  of 
^out  half  an  hour,  and  until  forty  electors  had 
polled,  there  being  during  the  whole  of  that 
time  no  third  candidate." 


Section  2.     Of  tlie  choice  by  the  view  or  by  the  poll, 
and  of  the  refusal  of  a  poll  when  legally  demanded, 

t 

IF  the  number  of  candidates  proposed  at  any 
election,  be  more  than  the  writ  or  precept  re- 
quires to  be  returned,  it  becomes  necessary  to 
ascertain  in  whose  favour  the  majority  is.  It 
appears  from  JVhitelockCj  that  formerly  elec-  ^  y^n^x^  59^ 
tio^;is  were  sometimes  made  by  a  kind  of  ballot, 
or  by  lot  (a).     He  adds,   "  but  in  general  the 

(«)  "  Sometime   a  way  of    kind  of  scrutiny,  in  writing 
election  huth  bin  ujscd  by  a     the    names    of    the    per8on» 


ST^'  tV  PROCEEDING  [PAHT  It^ 

^c*^      dcction  IS  made,  either  by  the  view,  or  the 
poU.^ 

The  election  is  made  by  tjie  view,  when  the 
Whit€i.395.  inclination  of  the  electors  is  taken  by  the  voices, 
by  holding  up  of  bands,  or  sometimes  by  col- 
lecting the  friends  of  the  respective  candidates 
into  separate  bodies.  And  if  no  poll  be  de- 
manded, an  election  so  determined  will  be  suf- 
ficient. 


8Jo«ra.ior.  DevizeSy  3\st  July,  1660.  No  poll  was  de- 
inah^ed,an^  maudcd  at  the  election.  The  mayor  declared, 
mined  upon  '  upou  the  vicw,  for  Mr.  AUhoorlh,  who  was  re- 
ficient?^'*"'   turned.     Some  testiiViony  was  offered  that  Mr. 

Nor  den  J  the  petitioner,  had  the  majority;  yet 
it  did  not  appear  whether  it  consisted  of  legal 
voters.  Mr.  Aldwcrth  v/as  holden  duly  elected. 


The  election  is  made  by  the  poll,  when  the 
voices  are  taken,  or  votes  numbered  man  by 
man;  and  if  a  poll  be  legally  demanded,  the  re-^ 
turning  officer  is  bound  to  grant  it  (r^). 


1 

vhorr^  tbry  would   liavc  to  be         («)  Yvrlshirey     4th    July, 

chosen   ill  soveriil  papers,  and  l6.:j.    **  Sir  Edw.  Coke  likrth 

nonr  to  know  uLo  wrote  the  not  the  sht rift's  answer  that 

I)''ptr;     but    ihi';,    who    were  he  needed  not  grant  the  poll : 

wruti. n  most  oiieij,  canied  the  f'>r   bound    to  grant    it."     1 

clcciion."     1  \MaIIc1.  o^i.  Journ.  802. 


CHAP.  X.]  TO   ELECTIONj   &C*  $79 

Lord  CoJce  says,  **  For  the  election  of  tl>e 
knights,  if  the  party  of  the  freeholders  demand 
the  poll,  the  sheriff  cannot  deny  the  scrutiny, 
for  he  cannot  discern  who  be  freeliplders  by 
th^  view ;  and  though  the  party  would  wave 
thjB  poll,  yet  the  sheriff  must  proceed  in  the 
scrutiny.''  And  JVIiitelockc  lays  down  the  law  jWiiitcLssr. 
to  the  same  effect  (^). 

Accordingly,  it  ha3  been  repeatedly  holdeii» 
that  the  refusal  of  a  poll,  when  duly  demanded, 
will  avoid  the  election.  Nor  has  this  doctrine 
been  confined  to  elections  for  knights  of  the 
$hire;  it  has  been  equally  acted  upon  with  re* 
spect  to  z\\  elections. 

Southwark.  Sd  March,  1623.  Mr.  J7inw<>d  I,;'*^''™- ^**' 
was  chosen  m  the  first  place;  and  touching  the 
election  of  the  other  burgess,  Mingaie  and 
Brornfield  were  propounded.  And  the  electors^ 
a;lCCording  to  their  ancient  usage,  declaring  for 
whom  th^y  were,  by  holding  ^p  of  hands,  at  the 
f^rst  trial  it  seemed  Mr.  Mingaie  had  tbie  more 
hands  with  him ;   but  upon  a  second  and  fur- 

(ii)  "  If  any  party  in  com-  wards  waive  it,  yet  the  sheriflc 

petition;    or    the    freeholders  must  proceed  in  the  scrutiny  : 

electors  do  upon  the  election  so  tender  of  the  freedom  and 

dcmaund  the  polle,  the  sheriffe  indilforency  of  elections  is  the 

cannot  deny  it^  and  though  law  of  parlaraents." 
the  demaunders  of  it  doc  after**' 
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^^^^  ther  trial,  it  seemed  very  clear  that  Mr.  Brom^ 
Jield  had  the  more  hands  for  him.  But  there 
were  divers  watermen  and  others  present,  who 
ought  to  have  no  voice  in  the  election ;  and  al- 
beit amotion  was  made  in  due  time  to  try  by 
numbering  the  polls  of  the  electors,  who  had  the 
more  voices,  yet  that  course  was  not  taken,  but 
the  assembly  of  the  electors  dissolved,  without 
numbering  the  polls.  Mr.  Mingaie  and  Mr. 
Bromfietd  were  each  returned  upon  sepafate 
indentures,  with  Mr.  V(invood  (a). 

It  was  reported  by  the  committee,  and  re- 
Gianv.  10.       solved.  by-  the  house,    "  that  neither  Mifigate 

nor  Bronifitld  were  duly  chosen;  for  thattlieit 
being  a  contrariety  of  opinions  amongst  the  elec- 
tors, and  the  poll  duly  demanded  for  clearing  of 
the  doubt,  the  truth  was  not  tried  out  by  the  poll, 
which  is  the  only  certain  means  rightly  to  decide 
the  difference  in  case  of  opposition,  especially 
-vvlicre  others  are  present  besides  the  electors, 
who,  in  holding  up  their  hands,  or  sounding  of 
voices,  or  separation  of  companies,  or  the  like, 
amongst  a  multitude,  cannot  be  distinguished 
from  the  electors ;  and  so  the  j3roceedings  of 
the  electors  in  this  case,  concerning  the  second 


(a)  It  appears  from  the  method  formerly  wa» to  choone 
above,  as  well  as  from  other  first  one  member,  then  thi 
cases   in   GlanviUcy    that   the     other. 
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burgess's  place  being  very  imperfect,  and  void 
in  law,  a  warrant  ought  to  be  made  (which  was 
made  accordingly)  by  Mr.  Speaker,  for  a  ue\^ 
writ  to  go  forth  for  the  choice  of  another  bur- 
gess for  the  said  borough." 


Sects. 


To  the  same  effect  are  the  cases  of  Cam'  ^l*"^-  •>• 

1  Joara.  737. 

bridgeshircj    l6th  March,   1623(a)..        In  that 

of  Newcastle-under-LinCj  9X\i  April,  l62t,  as  iJoorn.759. 

between  sir  Edward  Vere  and  Mr.  Keeling^ 


(a)  The  friends  of  sir  Ed- 
uard  Ptj/ton  antl  sir  Simon 
Sfncard,  and  those  cf  Mr. 
Cutts  and  Mr.  Paluiicini,  the 
candidates,  collected  into  se- 
parate troops  ;  it  wsis  doubtful 
upon  the  view  which  i^ad  the 
greater  number,  and  the  un- 
der-sheriff promised  that  he 
ti'otild  swear  the  freeholders, 
according  to  the  statute,  and 
so  try  out  the  ri«;ht  by  the 
poll ;  but  being  engaged,  as  it 
should  seem,  for  sir  Edward 
Peyton,  he  departed,  dec  hi  ring 
who  were  elected,  and  went  to 
the  lodging  of  sir  Edwurd  Pey- 
ton^ in  company  of  divers  of 
the  freeholders  which  stood 
for  sir  E(hcard  Pej^ton;  and 
afterwards,  without  ever  re- 
turning; back  to  the  place 
M'hore  the  election  was  to  be 
accomplished,  caused  the  said 
fiir  Edward  Pti/ton  and  sir 
Simon  Stcxvard  to  be  returned. 

"  And  in  this  case  it  was 
conceived  by  the  committee, 


and  so  reported  to  the  house, 
and  there  resolved,  that  no 
election  at  all  was  had,  or 
made,  of  any  one  knight  of 
the  shii*e  for  the  said  county; 
but  that  all  was  void,  by  rea* 
SOD  that  the  view  bi'ing  Uncer- 
tain, and  divers  mingled 
amongst  the  freeholders  who 
ought  not  to  have  voices,  nor 
could  bi*  distinguished  from 
the  freeholders  by  the  view, 
the  poll  was  justly,  and  in  due 
time,  demanded  ;  and  the  de- 
nying thereof,  or  not  accom- 
plishing thereof,  in  such  case 
of  doubt,  where  neither  side 
yieldeth  to  the  other,  turncth 
all  into  a  nullity.  And  there- 
fore it  was  further  ordered  by 
the  said  house,  that  the  said 
return  made  of  the  said  sir 
Edward  Peyton  and  sir  Simon 
Steward  should  be  quashed, 
and  that  a  warrant  should  be 
made  by  Mr.  Speaker  for  a 
new  writ  to  go  forth," 
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sect.f.  upon  a  dispute  concerning  the  right  of  election, 
the  poll  being  requisite  to  discern  the  truth, 
wlio  had  the  voices  of  most  electors,  was  called 
for,  but  not  pursued,  by  occasion  of  such  differ- 
ence ;  vv^hereupon  sir  Edward  Vere  was  retum- 

4Joom.si6.  ed ;  but  his  election  was  holden  void.  Read- 
ings 17th  November,  1645  (ji)]  Preston^ 
20th  June,  l660(6).      It  was  also  one  of  the 

8  journ^'si76.    gi'ouuds  whcreupoii  the  election  for  Chippen- 

/lam,  20th  June,  1 661,  was  avoided  (c);  and 
that  of  Kversham^  25ld  November,  1669.  Upon 
the  report  of  the  committee,  the  matter  was 
debated,  whether  the  denial  of  the  poll  avoided 
the  election ;  and  it  was  resolved  that  it  did. 


8  jMnrn  69. 
ctttliff,  (fianv. 


9  Jojirn.  110, 
ILl. 


{a)  U]ion  the  report  from 
the  con'.iniUec,  &c. 

"  That  th''  ilcction  of  !\Ir. 
Tdh  field  Vdchdl  is  void, 
bic\»usc  tl:c  |)oll  was  not 
granted,  b«.ing  duly  demand- 
ed." 


(A)  Mr.  Titrntv  reported 
fmiii  the  ee»inin»UcL'  the  case 
upon  the  (Icuble  n  turn  for  tl»e 
bi'H'iii,h  of  Prt>tofi^  in  the 
county  of  Lancaittr ;  t!uit 
upr)n  e\an\inaiion  ol"  iht*  fact, 
it  apj.eared  to  the*  comniillce, 
that,  at  the  tiin^'  of  lUo  lUx- 
tion,  the  tnking  ot'  the  poll 
w.'s  denied  hy  the  niayur  ;  and 
that,  in  rtspect  thi  reot,  the 
cuiiiniiiite  arc  of  opinion  the 


election  is  void.     And  it  was 
so  resolved  hf  the  house. 

(r)  Serjeant  Charlton  re- 
ported from  the  committee^ 
toiiolung  the  several  returns 
of  sir  Edtcard  Hungtrjord^ 
Mr.  Bain  I  on,  and  sir  Hvgk 
Sprake,  that  no  due  notice 
was  given  for  the  election,  and 
that  so  n)any  of  the  electors 
were  absent,  as  might  have 
ON tibi^ lanced  the  poll  had 
they  been  there  ;  and  that  the 
poll  being  detr.anded  ior  all 
three,  was  refused  as  against 
Mr.  BaihtoHy  and  the  opinion 
of  the  coniniittec  of  the  wil- 
ful nii.scarriage  of  the  bailiff 
thi  rein  as  by  design  ;  and  that 
the  (lection  was  void.  And  the 
house  agreed. 
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Moreover,  in  the  two  latter  case^,  the  officers      ^-  *• 
were  respectively  sent  for  in  custody  (rt^ 


The  conclusion  drawn  from  these  cases  is  fur* 
ther  confirmed  by  the  language  of  the  itatiites 
7  and  8  Will.  3.  c.  25.  §3(6),  and  25  Geo..  3. 
,c.  84.  §  1  (c),  both  of  which,  particularly  the  lat- 
ter, treats  the  proceeding  to  a  poll  as  the  neces« 
sary  consequence  of  its  being  demanded. 


Section  5,     By  whom,  and  wtun,  a  poll  must  be  de* 

maided. 

•  •  - 

f 

^  %  • 

A  POLL  must  be  demanded  by  a  candidate,  or  poii  to  be 
by  an  elector;    but  it  seems  from  the  case  of  candidate o/ 
Leominster,  C2d  March,  1662,    already  men-  g^SSrnfr^gt* 
tioried,  that  if  a  demand  of  a  poll  be  made  by  B^iUf  Janin- 
a  candidate,  who  shall  turn  out  to  be  ineligible,  rcfusLrof^a^^^^ 
the  refusal  to  him  will  not  avoid  the  election.      P^P^^^i"  w^ 

not  aToid  eKC* 
tion. 

(fl)  This  was  also  one  -of  WarwichhirCf  pth.  November, 

the  grounds  upon  whiclj  the  and  2d  Occeniber,  1640^  cit. 

sherii!'  of  the  county  of  the  Hoyw.  Co.  £1.  d(>l.    2  Journ. 

city   of  Litclifield   had    each  23.  43.         . 
sent  for  in  custody,  27 tb  June,         {b)  See  ante,  5l8,(n.) 
l660,    8  Journ.  70.    Sec  also         (c)  bee  chap.  11,  sect.  1« 

P  P 
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_  I^  must  also  be  demanded  in  due  time,  that 

dimim^  ^  ^^*  before  the  majority  is  declaredupon  the  vievr, 
vithin  mioB-  q^  within  a  reasonable  time  afterwards. 

aUc  time. 


1  Joum.  4«.       In  the  case  of  CambridgeshirCj  19th  April, 

and  14th  May,  1614,  it  seems  there  had  been  a 

8  J9iini«f80.    lapse  of  two  hours;  and  in  that  of  Southwarh^ 

S6th  June,  l66l,  judgment  had  been  given 
upon  the  view  an  hour  and  a  half  before  the 
poll  was  demanded.  The  demand  of  the  poll 
was  in  each  deemed  to  be  too  late  {a). 

A  poll  must  not  be  demanded  in  a  partial  or 
qualified  manner ;  it  must  be  demanded  gene- 
rally, as  to  all  the  electors. 

i^iwiY.iM.  Cirencester^  21st  May,  1()24.    The  right  of 

Poii  demanded  clcction  was  determined  to  be  in  the  inhabit- 
^oQof  eiecton  ^nts,  householders,  resiants  within  the  borough. 


(a)  The  language  of  Mr. 
GlanvilUy  AiX\i  July,  l625,  in 
the  case  of  Yorkshire  (speak- 
ing of  a  county  election), 
assumes  that  a  poll  must 
not  only  be  demanded,-  but 
granted,  before  eleven  o'clock, 
the  time  for  election  other- 
Dvise  being  passed,  alluding 
to  the  statutable  hours  under 
the  23  Hen.  6.  c.  14.  1  Journ. 
802.  Mr.  Serjeant  Heywood^ 
Co.  El.  369f  observes  here- 


t|pon,  that  this  strictness  is 
not  now  insisted  upon ;  and 
that;  as  the  sheriff  may  de- 
clare the  majority  after  the 
statutable  hours  are  elapsed, 
so  any  freeholder  or  can- 
didate may  demand  a  poll 
at  any  time,  whether  within 
the  prescribed  hours  or  not, 
before  the  sheriflT  has  declared 
that  majority,  or  within  a 
reasonable  time  afterwards. 
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A  poll  was  demanded  of  the  freeholders  only ;      ^^^  ^ 


this  was  considered  to  be  a  void  demand  of  the  •niy. «  void 
polL  But  it  was  declared,  that  if  it  had  been  noed  oot  be 
demanded  of  the  inhabitants,  householders,,  re-  .^ 

siants,  then  if  the  same  had  not  been  granted 
and  taken  accordingly,  the  election  had  been 
void. 


Section  4.     Of  appointing  subskerifi,  pM  ehrkn^  inr 
q^eciOM,  and  cheque  clerks ;  and  herem  of  the  duhf  af 

each^  {. 

* 

A  POLL  having  been  duly  demanded  arid 
granted,  the  law  requires  that  certain  j^wpara- 
tions  should  be  made,  in  order  to  the  carrying 
txtx  the  same  with  regularity  and  effect.  Those 
prejj^aratory  steps  which  were  mentioned  in  the 
preceding  chapter,  are  in  some  degree  discre- 
tionary ;  but  as  it  is  impossible  that  the  return- 
ing officer  can  himself,  without  the  aid  of 
others,  take  the  poll,  and  perform  the  duties 
required  at  an  election,  wher^  the  electors  are 
very  numerous,  the  law  permits  the  appointment 
of  a  certain  number  of  persons,  to  assist  him  i^ 
so  doing. 

p  ?  3 
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1.  As  to  appointing  sub-sherSTsi  or  deputies 
to  returning  officers : 


VMAitoap-         At  elections    for  knights   of   shires:— The 
SSS'  *  sheriff,  or  under-sheriff,  may  appoint  persons  to 

act  on  their  behalf  at  the  different  places  where 
the  poll  is  carrying  on  (tf).  Such  appointment, 
however,  not  being  made  under  the  positive 
provision  of  any  statute,  there  are  no  particular 
regulations  respecting  it. 

It  may  be  observed,  however,  that  althou^ 
there  is  no  act  wliich  expressly  authorizes  such 
a  measure,  it  is  nevertheless  distinctly  recog- 
nized>  both  in  the  statute  7  and  8  Will.  3.  c.  25. 
§  3(A),  the  18  Geo.  2-  c.  18.  §  7  and  9  (c),  ami  of 
19  Geo.  2.  c.  28  (d). 


It  should  seem  that  the  sheriff  will  be  civilly 
Answerable  for  the  conduct  of  such  persons  ap- 
pointed to  act  on  his  part ;  but  that  he  cannot  be 
•made  criminally  answerable  for  any  step  which 


(a)  Caermarthenshire,  1803. 
THe  appointment  of  sub-she- 
ri&,  or  deputy-sheriffs,  as 
lliey  were  termed,  was  made 
a  subject  of  complaint  by  the 
pctitiuncr,as  being  illegal  and 
unknown  to  the  law.  There 
being,  however,  no  allegation 
to  this  effect  in  the  petition, 


the  committee  decided,  that 
the  question  could  not  be  gone 
into.    1  Peck.  2S9. 

See  sect.  7-  Such  appoint- 
ments are  enjoined  by  act  of 
parliament  in  Ireland. 

{b)  See  ante,  518. 

(c)  See  ante,  543. 

(d)  See  post f  589. 
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they  shall  take,  unless  it  be  brought  home  to      ^^^^^ 
him  by  agency. 

In  the  Middlesex  case,  1 804,  it  was  proposed,  t  Peck.  ss. 
on  the  part  of  the  petitioners,  to  give  evidence 
of  the  declarations  made  by  the  under-sheriff  at 
the  hustings,  while,  voters  (who  were  wrong- 
fully admitted  to  poll)  were  tendering  their 
votes,  and  taking  the  freeholders  oath,  in  order 
to  support  the  charge  of  partiality  against  the 
sheriff,  tlie  sheriff  not  being  present  at  such  de- 
clarations, nor  any  proof  given  of  the  agency  of 
the  under-sheriff.    The  evidence  wa3  rejected. 

With  respect  to  other  elections :— There  is 
not  in  general  the  same  necessity  for  a  deputy, 
to  the  returning  officer,  as  at  elections  for 
knights  of  shires  ;  but  it  should  seem  that  there  * 
can  be  no  legal  objection  to  a  returning  officer 
having  such  assistant,  the  responsibility  (except 
where  the  constitution  of  the  place  permits  a 
deputy  to  act  independently  of  his  principal) 
always  resting  with  the  principal. 

(  .    - 

2.  As  to  appointing  poll  clerks :  ^      .'   * 

•  > . 

With  respect    to   elections   for  knights   of 
shires :— liy  the  statute  i  and  8  Will.  3.  c,  25. 
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%|pi-  ^      §  3  (fl),  when  a  poll  is  required,  the  sheriff,  hi 
o»  dcmaiid  of  under-sherifF,  or  su^  as  he  shall  depute,  is,  for 
^  the  more  due  and  orderly  proceeding  therein, 

t^^^^^Ul  ^^  '^^^'^  discretion,  to  appoint  a  sufficient  num- 
ber of  clerks  for  taking  the  poll ;  and  such 
clerks  are  to  take  the  poll  in  the  presence  of 
such  sheriff,  his  under-sheriff,  or  deputy  (4). 

The  statute  18  Geo-  2.  c.  18,  by  §  7(c),  after 

directing  the    erection   of  booths   or    polling 

l>neor^ore     P^^^^>  ^^*  exceeding  a  certain  number,  upon 


d«ri»to   request,  Bfi  before  stated,  commands  the  sheriff, 
for  cMb  booth,  under-sheriff,  or  such  person  as  he  shall  depute, 

to  appoint  a  proper  clerk  or  clerks  at  each,  to 
take  the  poll  (rf). 


(a)  For  this  clause,  see  ante^  misconduct  in  the  returning 
51S.  oflicer,  in  reducing  the  noro* 

(b)  Under  the  terms  of  the  ber  of-  poll-clerks  on  the  last 
abov^  statute,  authorizing  the  day  of  the  election,  to  the  pre- 
appointment  of  poll-clerks,  it  judice  of  one  of  the  candi- 
seems  the  sheriff,  in  the  cxe-  dates,  in  the  case  of  London. 
cution  of  that  part  of  his  duty  2  Peck.  26S.  It  did  not  appear, 
"which'Xegards  the  taking  the  however,  by  the  evidence,  that 
poll,  need  not  attend  in  per-  he  had  sustained  any  preju- 
son.  It  should  be  observed,  dice  thereby.  Could  a  case 
at  the  same  time,  that  if  he  be  shewn  in  which  the  inte- 
rely  upon  those  who  act  under  rest  of  a  candidate  were  affect- 
bim,  instead  of  himself  at-  ed  by  any  such  contrivance, 
tending,  he  will,  nevertheless,  which  would  be  advantageous 
be  equally  responsible  in  mak-  to  the  candidate  having  the 
ing  the  return.  majority  of  the  poll  at  the 

(c)  For   this    clause,    see  time  of  such   alteration,    it 

mite,  543.  iQight   form    a    very    grave 

{d)  See  an  allegation   of  charge. 
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The  poll  clerks  thus  appointed^  are  to  be      9^eu4. 


sworn  by  the  sheriff,  or  under-sheriiF,  according  p«tt  eitciu  t» 
to  the  Stat.  7  and  8  Will.  3.  c.  25.  ^  3(a).  ^^''^^ 

By  the  stat  18  Geo.  2.  c.  18.  S7(*),  these  Hew  to  he 
clerks  are  to  be  at  the  expence  of  the  candi- 
dates,  and  to  be  paid  not  exceeding  one  guinea 
a  day  each  clerk. 

The  duty  of  poll  clerks  !s  to  set  down,  1st,  Dotyofpou 
the  name  of  each  freeholder ;  2d,  the  place  of 
his  abode ;  3d,  the  nature  of  his  freehold,  in. 
whose  occupation,  and  where  situated;   4th,  if  See  stat  r  &  8 
the  vote  consists  in  rent,  the  names  of  the 
ownersi  or  possessors  of  the  lands  or  tenements 
out  of  which  such  rent  issues,  or  some  or  one  of 
them,  and  where  such  lands  or  tenements  are 
situated;  5th,  the  candidates  for  whom  he  shall  lo  Ann. ess. 
poll;  6th,  to  enter  jurat  or  affirmatj  against  j^' 
the  name  of  every  voter  who  shall  be  tendered 
and  take  the  freeholders'  oath  (c) ;   7th,  if  no  is  Geo.  a.  c. 

18  4  1 

commissioners  for  administering  ojiths  be  ap-.iii^ 
pointed,  he  may  also  swear  the  freeholders. 


(a)  The  act  (anfc,  519)  only        (c)  If  the  oaths  arc  admi-  . 

gives  the  substance  of  an  oath,  nistercd     by    commissioners, 

not  a  form.    See  a  form  which  this  entry  will  be  made  upon 

may  be  administered,  App.  production  of  certificate  from. 


x.\n. 

{b)  For  this  clause,  see  ante^ 
543. 


them. 


# 
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Sect.  4k  With  respect  to  other  elections  :-*.There  arc 
AtDthereice-*  DO  general  statutory,  provisions  for  the  appoint^ 
nie^'o^pou  ment  of  poll  clerks  (with  the  exception  of  those 
^Jd^^  '  for  London  and  JVesiminster)  ;  but  the  stat.  19 
bpt  recof-     .  GeOtS.  c.  88.  §  6(a),  allowing  a  cheque  book  for 

every  poll  book  at  places  being  counties,  and 
that  of  tlie  25  Geo.  3.  c.  84.  §7(6),  directing 
that  persons  so  employed  at  any  elections  shall 
be  sworn,  and  that  statute  not  confining  such 
requisition  to  elections  of  knights  of  the  shire, 
the  law  evidently  contemplates  their  being  em^ 
ployed  at  all  elections  i^discriminately• 

Au  poll  cierkt      The  clause  of  the  latter  act,  just  alluded  to, 
to    fworn.    recites,  that  it  is  expedient  that  all  persons  em- 
ployed as  poll  clerks  should  take  an  oath  for 
the  faithful  discharge  of  their  offite,  but  that 


(a)  For   this    clause,   see  <'  pcdient  that  all  persons  em* 

post^  5S9.  "  ployed  as  poll-clerks  atclec- 

{h)  The  stat.  25  Geo.  3.  c.  "  tions,  should  take  an  oath 

84.  "  An  act  to  limit  the  dura-  "  for  the  faithful  discharge  of 

"  tion  of  polls  and  scrutinies,  "  their  office,  but  the  same  is 

and  for  making  other  regu^  "  not  at  present  required  or 

lations  touching  the  election  "  authorized  by  law,  except 

of  Members  to  serve  in  par-  "  in  counties  and  other  places 

liament  for    places  tvithin  **  for  which  there  are  express 

England  and  Wales,  and  for  "  provisions  made  by  statute  \* 

**  fierwtck-upon-Tweed  ;     and  "  Be  it  therefore  further  enact- 

•'  also  for  removing  difficulties  "  ed,  that,  from  and  after  the 

"  whicfi  may  arise  for  xcant  of  **  said  first  day  of  August,  one 

^  returns  being  made  of  mem-  **  thousand  seven  hundred  and 

"  bers  to  serve  in  parliament,*'  **  eighty-five,  at  every  election 

— — —  "  of  any  member  or  members 

§  7-  "  Aad  whereas  it  is  ex-*  **  of  parliament  for  any  city 
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the  same  is  not  required  except  in  counties,  .^*1^. 
and  places  where  there  are  express  provisions 
by  statute,  and  enacts,  that  at  all  elections  of 
members  of  parliament  for  any  county  or  place 
in  England,  JVales,  or  Berxoick-upon-Tweed^ 
every  person  retained  by  the  returning  officer, 
to  act  in  taking  the  poll,  shall,  before  beginning 
to  take  such  poll,  be  sworn  by  the  returning  of- 
ficer according  to  that  act ;  and  this  act  in  so 
doing  sufficiently  points  out  what  the  law  re- 
quires them  to  perform  {a). 


An  omission  or  refusal  to  swear  the  poll  clerks, 
by  the  returning  officer,  as  directed  by  the 
above  act,  although  highly  reprehensible  in 
such  returning  officer,  will  not  avoid  the  elec- 
tion. 


"  borough,  or  other  place, 
*•  within  England  or  JVales, 
**  or  town  of  Btrwick^upon" 
**  Tweed ^  every  person  whom 
"  the  returning  officer  or  offi- 
''  cers  shall  retain  to  act  as  a, 
'*  clerk  in  taking  the  poll, 
shall,  before  beginning  to 
take  such  poll,  be  sworn  by 
"  such  returning  officer  or 
officers  truly  and  indifferent- 
ly to  take  the  said  poll,  and 
''  to  set  down  the  name  of 
**  each  voter,  and  his  addi- 
**  tion,  profession,  or  trade, 
"  and  the  place  of  his  abode, 
<'  and  for  whom  he  shall  poll; 


« 
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f*  and  to  poll  no  person  who 
is  not  sworn  or  put  to  his 
affirmation,  where  hy  this, 
or  any  other  statute,  any 
oath  or  aflfirmation  now  is, 
or  hereafter  shall  he  re- 
quired, which  oath  of  every 
such  polUclerk  the  said  re- 
turning officer  or  officers  is, 
or  are,  hereby  authorized 
and  required  to  admini- 
"  nister." 

(tf)  The  act  gives  only  the 
substance  of  an  oath,  not  a 
form.  For  a  form  which 
may  be  administered,  see  App. 
xxiii. 
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Sect  4* 

1  Peck.  b06f 
507. 

Befusalto 
swear  poll 
drrks  illegal 
io  retarning 
officer,  but 
will  not  avoid 
election* 


Colchester  J  1789.  The  mayor  refused  to 
swear  the  poll  clerks.  Evidence  was  offered  on 
the  part  of  Mr.  Tierney  and  Mr.  Jackson^  the 
petitioners,  to  shew  this  amongst  other  irregu** 
larities  at  the  election.  But  the  committee  di- 
rected the  chairman  to  inform  the  counsel  that 
they  had  deliberated  on  the  different  matters  of 
the  petition,  and  the  evidence  that  had  spear- 
ed before  them  ;  that  they  did  not  consider  the 
omission  of  any  form  prescribed  by  a  directoiy 
act  of  the  25  th  of  his  present  majesty >  as  suffi- 
cient to  make  the  election  void.  They,  how- 
ever, came  to  the  following  amongst  other  reso- 
lutions, viz. 


"  That  the  poll  clerks,  at  tlie  late  election  for 
a  burgess  to  serve  in  parliament  for  the  borough 
of  Colchester,  were  not  sworn ;  and  that  such 
omission  was  contrary  to  law." 


Londoa. 
App.  Ivii. 
Poll  clerks  to 
be  appointed. 


Their  duty  and 
oath. 

(Seeoji^tf,  584, 
685,  n.) 


At  elections  for  Londoriy  it  had  been  provided 
as  far  back  as  the  stat.  11  Geo.  1.  c.  18,  that  the 
presiding  officer,  in  case  of  a  poll  demanded  by 
any  candidate,  or  any  two  or  more  electors, 
should  appoint  a  convenient  number  of  clerks 
to  take  the  same  in  the  presence  of  him,  such 
presiding  officer;  such  clerks  being  first  sworn 
according  to  §  1.  of  that  statute  (tf). 


(a)  The  substance  of  the     given  in  the  25  Geo.  3.  c.  S4. 
oath  is  nearly  i^imilar  to  that     §  7^  which  it  should  seem,  by 
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At  elections  for  Westminster^  by  the  stat  5 1      ^!^!l^ 
Geo.  3.  c.  126.  ^  1,  the  bailiff,  or,  in  his  absence,  WMtminsur. 
his  deputy,  in  the  case  of  ia  poll  demanded,  is  Upoa  pou  de. 

.       .     ^     '^  .  ^  .  roanded,poU 

m  like  manner  to  appomt  a  convenient  number  clerks  to  be 

-         _     ,  *  *    ,,  .  ,       appointed,  not 

of  clerks,  not  exceeding  twenty-six,  to   take  ejtoeedmgte. 
t£e  poll,  such  clerks  being  at  the  expence  of  the  pou  cierkf, 
candidates,  and  to  be  paid  not  exceeding  one  paid, 
guinea  a  day  each  clerk. 


3.  Of  appointing  inspectors  of  the  poll,  and 
cheque  clerks ;  and  of  their  duty  respectively  : 

With  respect  to  elections  for  knights  of  Coonty  dec 
shires :— In  order  to  ensure  the  accuracy  of  the 
poll,  and  for  the  satisfaction  aiid  security  of  the 
interests  of  candidates,  the;  law  allows  that  each 
candidate  should  have  one  inspector ;  and  alsa 
that  he  should  have  one  cheque  book  (a)  kept 
for  every  poll  book. 

This  depends  upon  the  stat.  7  and  8  Will.  3. 
c.  25,  and  the  stat  IS  Gea  2.  c.  18.  §d>  respec- 
tively. 

§  9  of  tbat  act,  would  not  ex-        (a)  In  the  event  of  the  lost 

tend  to  Lo;{(/on.  or    destruction    of    the  poll 

Sec     a     recognition     of  book,  the  cheque  books  would 

such  appointment  ft  elections  be    resorted   to.     Middlesex^ 

for  Norwich,  by  the  stat.  3  8th,  December,     1768.    32 

Geo.  2.  c.  8.  App.  Ixvii.  Journ.  95. 
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Sect.  4. 

Each  esndi- 
date  to  have 
one  inspector. 


His  duty. 


The  former  of  these  statutes,  bjr  §  3  (/?),  di- 
rects that  the  sheriff,  or  in  his  absence  his.  iuh 
der-sheriff,  shall  appoint  for  each  candidate  one 
person,  to  be  nominated  by  such  candidate,. to 
be  inspectors  of  the  clerks  appointed  to  take  the 
poll.  Their  duty  is  to  observe  that  the  p<^ 
book  is  accurately  kept. 


to  be  allowed 
for  every 
poll  booky 
for  each  can- 
didate* 


A  cheque  book  The  latter  statute,  by  §  9  (i),  directs  the  she- 
riff, or  in  his  absence  the  under-sheriff,  or  si^ch 
as  he  shall  depute,  to  allows  cheque  book  for 
every  poll  book,  for  each  candidate,  to  be  kept 
by  the  respective  inspectors  at  every  place  where 
the  poll  for  such  election  shall  be  taken  or  car- 
'ried  on.  These  books  are  kept  by  clerks  ajp* 
pointed  by  the  respective  candidates  to  check 
the  votes  as  they  are  received  or  tendered  at 
the  poll. 


Their  dnty. 


At  elections 
for  places  be- 
ing counties, 


With  respect  to  places  being  counties  :-^Thc 


(a)  For  this  clause,  see  ante^ 

518,519. 

{b)  The  Stat.  18  Geo.  2.  c. 
18.  CFor  the  title  of  this  act, 
and  §  10,  see  antCy  532.) 


§  p.  **  And  be  it  further  en- 
"  actcdjby  the  authority  aforc- 
'*  said,that  the  sherifif,  or  in  his 
•*  absence  the  under-sheriff,  or 


<c 
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such  as  he  shall  depute, 
shall  at  every  such  election  * 
allow  a  cheque  book  for 
every  poll  booii  for  each 
candidate,  to  be  kept  by  the 
respective  inspectors  at  every 
place  where  the  poll  for 
such  election  shall  be  taken 
oc  carried  on." 


*  t.  f .  Election  for  knights  of  the  shire  in  Englai^d  and  IVults, 
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Stat  19Geo.  £•  c.  28.  §6(fl),  directs  that  the      ^^^^ 
sheriff  or  sheriffs,  their  under-sheriff  or  under-  the  like  provi. 
sheriffs,  or  deputy,  shall  allow  2l  cheque  book 
for  every  poll  book,  for  each  candidate,  to  be 
kept  by  their  respective  inspectors^  at  the  place 
of  polling. 


With  respect  to  other  elections  :— -Except  that 
of  Westminster  {b\  there  is  no  authorized 
cheque  upon  the  poll  book. 


JVestminster : 


Wettmiatter. 


By  the  stat.  51  Geo.  3,  c.  126.  §2,  the  bailiff,  ^w^-^^-  . 

/  \    ^  '  Each  candi- 

or  in  his  absence  his    deputy,    is  to  allow  ad»tetohavea 

cheque  book 

cheque  book  for  every  poll  book,  for  each  can-  for  every  poll 
didate,  to  be  kept  by  their  respective  inspectors, 
at  the  place  of  polling. 


(fl)  The  Stat  19  Geo.  2.  c. 
28.  (For  the  title  of  this  act, 
mid  §  7,  Mte  ante,  537.) 


§  6.  "  And  be  it  further  en- 
"  acted,  by  the  authority  afore- 
*'  said,  that  the  sheriff  or  shc- 
•*  riffs  of  any  city  or  town, 
being  a  county  of  itself,  in 
that  part  of  Great  Britain 
*•  called  England,  or  in  his 
*'  or  their  absence  his  or  their 
"  under-sheriff  or  under-she- 
**  riffs,  or  such  other  person 
*^  as  he  or  they  shall  depute. 


<i 
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'^  shall,  at  every  election  of 
"  any  member  or  members  to 
'^  serve  in  parliament  for  such 
*'  city  or  town,  allow  a  cheque 
*^  book  for  every  poll  book  for 
each  candidate,  to  be  kept 
by  their  respective  inspec- 
tors, at  the  place  where  the 
poll  for  such  election  shall 
*'  be  taken  or  carried  on." 

(6)  Sec  a  recognition  of 
such  appointment  at  elections 
for  Norwich,  by  the  stat.  3 
Geo.  2.  c.  18.  App.  Ixvii, 


u 
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Sect.  5. 


Section  5.  Of  appointing  commmioners  to  admmuttr 
oaths  to  electors;  what  oat/is  they  are  to  adadmUeri 
whereupon^  and  in  what  manner^  they  may  administer 
oaths;  how  they  are  to  certify;  and  of  providing  places 
wherein  for  them  to  act* 

1 .  WITH  respect  to  appointing  commission* 
ers  to  administer  oaths  to  electors : 

At  all  elections,  upon  the  demand  of  a  poll, 
it  is  in  the  discretion  of  candidates  (or  rather^ 
of  any  candidate),  in  order  to  facilitate  the 
proceedings  at  the  poll,  to  make  application  to 
the  returning  officer  for  the  appointment  of 
commissioners  to  administer  oaths  to  electors, 
which  application  it  is  imperative  upon  such 
officer  to  comply  with. 

The  oaths  which  may  be  required  to  be  taken 
by  electors,  were,  in  some  instanced,  to  be  ad- 
ministered by  the  returning  officers,  and  in 
others,  by  their  deputies  or  clerks ;  but  either 
of  such  persons  being  much  employed  in  taking 
the  poll,  it  was  found  that  great  delays  were 
occasioned  at  elections,  by  the  oaths  being  so 
adniiinstercd,  insomuch  that  at  many  places  it 
was  considered,  that  it  might  become  imprac* 
ticable  to  receive  the  votes  of  all  the  electors, 
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within  the  time  limited  for  the  duration  of  the      ^^^  ^• 
poll.  "-^^^^^^ 

In  order  to  remedy  this  inconvenience,  pro- 
vision was  made  by.  the  stat.  34  Geo.  3.   c.  73, 
authorizing  the  appointment  of  persons  for  this         / 
partiotrtai:^  purpose. 

It  will  be  seen,  that  with  respect  to  the  oaths 
to  be  administered  by  such  persons  when  ap- 
pointed, the  law  has  been  altered  more  than 
once;  but  as  regarding  their  appointment, 
(such  alteration  being  kept  in  view),  it  depends 
principally  upon  that  statute. 

It  is  proper,  in  the  first  instance,  to  observe, 
that  all  the  provisions  of  the  law  upon  the  sub- 
ject, apply  alike  to  elections  for  knights  of  the 
shire,  and  to  other  elections;  and  that  the 
powers  of  the  stat.  34  Geo.  3.  c.  73,  are  generally 
adopted  by  the  subsequent  act  of  the  42  Geo.  3.' 
c.  62,  and  therefofe,  (with  the  exception  of  the 
alteration  above  mentioned),  whatever  is  stated 
as  being  enacted  by  the  stat.  34  Geo.  3.  c.  73y  is 
to  be  taken  as  alike  operating  in  cases  under 
either  act. 

The  stat.  34.  Geo.  3.  c.  73,  (a)^  aftern-eciting  Atanyeicc- 

tion,  npona 

{a)  The  stat.  34  Geo.  3.  c.     "  appointment qf  commissioners 
73.  "  Jn  act/or  directing  the    "  to  administer  certain  oaths 
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Sect.  5.      the  delays  and  inconveniencics  alluded  to,  dh 
u demanded,  Fccts,  that  when  a  poll  shall  be  demanded  tt 
any  election  in  England^  IValeSy  or  Berwick- 


jatning  offi* 
r,  ODrt- 


**  and  declarations^  required  by 
'^  /ow  to  be  taken  and  made  by 
•'  persons  offering  to  tote  of 
**  the  election  of  members  to 
**  serve  in  parliament,*' 

"  WhiTcas  great  delays 
**  have  arisen  in  the  election 
**  of  members  to  serve  in  par- 
"  liamentn  for  places  in  Eng- 
"  /flnrf,  Wales  J  and  the  town 
**  of  Bermck'Vpon-Tweed,  by 
**  the  time  and  place  in  which 
*^  the  oaths  of  allegiance,  su- 
**  premacy,  the  declaration  of 
*'  fidelity,  the  oath  of  abjura- 
''  tion,  and  the  declaration  or 
"  affirmation  of  the  effect 
**  thereof,  are  usually  admi- 
^'  nistered  to  electors ;  and  in 
many  places  it  might  there- 
by be  rendered  impracti- 
**  cable  to  receive  the  votes  of 
"  all  persons  claiming  and  ha  V- 
**  ing  a  right  to  vote  within  the 
time  limited  by  law,  for  the 
duration  of  the  polls  at  such 
"  elections  :"  '*  Pe  it  en- 
**  acted,  by  the  king's  most 
**  excellent  majesty,  by  and 
"  with  the  advice  and  consent 
**  of  the  lords  spiritual  and 
**' temporal,  and  commons,  in 
this  present  parliament  as- 
sembled, and  by  the  autho- 
rity of  the  same,  that  from 
and  after  the  passing  of  this 
act,  when  a  poll  shall  be 
♦*  demanded  at  any  election, 
**^  of  ft  member  or  membei's  to 
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''  serve  in  parliament ,  for  any 
t*  county,  city,  borough,  or 
*^  other  place,  in  EmgldMdot 
"  Waksy  or  for  the'  town  of 
**  Bcrwick'Vpoji'Ticeedy  the 
"  returning  officer,  or  officers, 
"  at  every  such  election,  after 
"  such  poll  shall  be  demand* 
'*  ed,  shall,  at  the  instance 
^*  and  request,  in  writings  of 
**  any  of  the  candidates,  uq« 
**  der  his  or  their  hand  or 
'*  hands,  immediately  after 
'*  such  request,  and  before 
**  he  or  they  shall  proceed 
**  further  in  taking  the  poll, 
''  retain,  nominate,  and  ap- 
**  point,  two  or  more  persons, 
'*  to  administer  the  oaths  of 
"  allegiance,  supremacy,  the 
*'  declaration  of  fidelity,  the 
'*  oath  of  abjuration,  and  the 
'*  declaration  or  affirmation 
"  of  the  effect  thereof,  now  re- 
**  quired  by  law  to  be  taken^ 
**  made,  or  subscribed  byvo- 
"  ters  at  elections  of  members 
**  to  serve  in  parliament,  and 
**  to  certify  the  name^  of  the 
"  respective  electors,  who 
*^  shall  take  such  oaths,  or 
*'  subscribe  and  make  such 
•*  declarations  or  affirmations 
'*  respectively,  in  manner 
*'  herein -after  mentioned;  and 
**  the  persons  to  be  appointed 
**  as  aforesaid,  or  in  manner 
"  herein-after  mentioned, 
**  shall,    respectively,     have 
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itpon-Txvtedj  the  returning  officer  shall  there-      8««t^ 
upon,  at  the  instance  and  request,  in  writing,  of  quest,  u  wii«. 
any  of  the  candidates,  under  his  or  their  hand,  candidate,\iA^ 
immediately    after    such  request,    and  before  ^  appoint  two 
proceeding  further  in  taking  the  ppll,  appoint  *'""'**<*"- 


"  full  power,  and  each  of 
**  them  is  hereby  authorized 
*'  and  requiR'd  to  administer 
^*  all  and  every  such  respec- 
'^  tive  oaths,  declai*ations,  and 
**  a^rmations,  to  every  such 
*'  elector,  who  shall  desire  or 
''  be  required  to  take  the  tame 
^*  oaths,  or  aay  of  them,  or  to 
'*  subscribe  or  make  the  said 
**  declarations  and  aiTirma- 
*^  tions  xespeccively,  previous 
'*  to  his  voting  at  any  such 
**  election ;  and  every  such 
**'  person  so  appointed  as 
^'  aforesaid,  shailfimroediately 
'*  after  such  appointment,  and 
''before  he  shall  take  upon 
''  him  to  act  under  such  ap- 
^'  pointment,  take  the  follow- 
•*  ing  oath/'  [Then  follows 
the  oath  J  for  which  see  App, 
scxxiii  *].  *'  Which  oath,  to  be 
**  taken  by  the  respective  per- 
**  sons  so  to  be  appointed,  the 
**  returning  officer  or  officers 
"  at  every  such  election,  and 
•'  his  or  their  deputy  and  de- 
**  puties,  or  any  of  them,  is 
^'  and  are  hereby  authorized 


**  and   required  to    adminis* 

«  tCT." 

§  2.  And  be  it  further  en- 
<<  acted,     by    the    authority 
^*  aforesaid.    That  after  the 
**  persons  so  appointed  shaH 
'*  have  taken  such  oath,  ir> 
**  required  to  be  taken  by  (hem 
**  respectively,  ,  a»   aforesaid, 
''any     person     or     persons 
"  claiming  to  vote  at  any  sudi 
"  election  as  aforesaid,  may, 
"  at  any  time  before  he  or 
**  they  shall  give  his  or  thchr 
"  vote  or  votes  at  such  elec- 
"  tion,  apply  to  any  one  of 
"  the  persons   so    appointed 
"  and  sworn  as  aforesaid,  to 
"  take  the  said  oathg  of  alk- 
''  giancc  and  supremacy,  and 
'^  abjuration,  or  any  of  them, 
"  or  to  subscribe  the  said  de- 
''  cla ration  of   fidelity,   and 
"  make  the  said  declaration 
"  or  affirmation  of  the  effect 
"  of  the  said  oath  of  abjura- 
''  tion,  or  either  of  them ;  and 
"  the  person  to  whom  such 
"  application  shall  be  made, 
"  shall  accordingly  administer 


*  The  oath  which  w^s  given  by  the  above  act,  in  conseqaence  of  tlMl 
extended  powers  given  to  the  persom  to  be  appointed  to  administer 
oaths,  by  tlie  stat  4V  Geo.  3.  e.  69,  became  not  sufficiently  large,  and 
the  latter  act  gave  a  new  oath,  bot  since  the  alteration  of  the  Uw,  by 
the  Stat.  43  Geo.  3,  neither  oath  seems  strictly  applicable. 
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two  or  more  persons  to  administer  the  oaths 
of  allegiance,  supremacy,  the  declaration  of 
fidelity,  the  oath  of  abjuratipn,  and  the  decla* 
ration  or  affirmation  of  the  efPect  thereof,  and  to 
certify  the  names  of  electors  taking  such  oaths, 
and  making  such  declarations  or  affirmations ; 
the  act  at  the  same  time  authorizing  and  requir- 


**  the  same  to  such  person  or 
**  persont,  so  claimins  a  right 
*'  to  vole,  and  shall  imm^i- 
^  ately,  upon  such  oaths  be- 
^  ing  taken,  or  declarations 
*^  or  affirmations  respcctivelj, 
**  being  subscribed  or  made, 
^  sign  and  deliver  a  certificate 
**  thereof  to  such  person  who 
**  shall  have  taken  such  oaths, 
^*  or  made  or  subscribed  such 
**  declarations  or  affirmations 
**  respectively,  which  certifi- 
**  cate  shall  contain  the  name, 
**  addition,  and  place  of 
**  abode,  of  the  person  to 
**  whom  the  same  shall  be  so 
**  given  ;  and  in  case  of  per- 
^*  sons  taking  the  said  oaths, 
••  «hall  be  in  the  terms  fol- 
••  lowing."  (Tltcnfollous  the 
certificate,  for  xokick  $ee  the 
App.  xxxvo.'\  •*  And  in  case  of 
**  quakers  subscribing  the  said 
•*  declaration  of  fidelity,  or 
•'  taking  their  affirmation  of 
"  the  efl"(»ct  of  the  said  oath  of 
'*  abjuration,  shall  be  in  the 
«*  form  fdlowing/'  [ThenfoU 
l<rw9  the  certificate,  for  which 
aee  App^  aaewt?.]  *'  And  every 
^  such  person  to  whom  such 
^  certificate  shall  be  so  giv^n, 


'^  and  having  a  right  to  vols 
*^  at  such  election,  shall,  on 
'*  producing  such  certifiicate 
**  to  the  returning  officer  or 
'*  officers,  or  other  person  or 
**  persons  lawfully  taking  the 
**  poll  at  such  election,  he 
**  permitted  to  poll,  and  hb 
^  vote  shall  be  taken  and  re- 
**  ceived  in  like  manner  as  if 
''  such  respective  oaths,  de- 
*^  clarations,  ^r  affirmations, 
**  mentioned  and  expressed  ia 
*^  such  respective  certificates, 
*'  had  been  administered  by, 
^'  and  made,  subscribed,  or 
"  taken  before  the  returning 
*'  officer  or  officers,  at  such 
•*  election/* 

§  3.  '<  And  be  it  further 
**  enacted,  by  the  authority 
*'  aforesaid,  that  when  any 
*'  person  or  persons  ofiering 
**  to  vote  at  any  such  election, 
''  without  producing  such 
'*  certificate  as  aforesaid,  shall 
**  be  lawfully  required  to  take 
"  the  said  oaths  of  allegiance, 
"  supremacy,  and  abjuration, 
"  or  any  of  them,  or  to  sub- 
*'  scribe  the  said  declaration 
''  of  fidelity,  and  make  the 
<•  said  declaration  or  affirms- 


CHAP.  X.]         TO   ELECTION,  &C. 


5S 


ing  the  persons  so  appointed,  to  administer  the      ^^^  ^ 
same,  they  themselves  being  previously  sworn  (Far^M0k, 
according  to  the  act.  (AtuSSfM^ 

601%) 

The  persons  thus  appointed  and  sworn 
become  the  commissioners  for  administering 
oaths.     And  if  during  the  poll  it  shall  be  found  i^»  dmrfair poi 

^  ^ ,  *     ,  number  of 

that  their  number  is  insufficient,  and  that  the  commiMionei 

.         proYC  insuffi- 

poU  IS  m  consequence  delayed,  the  retummg  cieiit,&c. 
officer  may,  by  §  4,  in  such  case,  at  the  in- 
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**  tion  of  the  effect  of  the  said 
oath  of  abjuration,  or  either 
of  them,  then  such  oaths, 
subscription,  declarations, 
or  affirmations,  or  any  of 
**  thera,  shall  not  be  admi- 
"  nistiTcd  by  the  returning 
**  officer  or  officers,  or  other 
person  or  persons  taking 
the  poll,  but  the  elector  or 
**  electors  so  required  to  take 
''  such  oaths,  or  to  subscribe 
'*  or  make  such  declarations 
**  or  affirmations  respectively, 
"  shall  immediately  withdraw, 
*'  and  shall  take  the  said  oaths, 
*^  or  subscribe  and  make 
'*  the  said  declarations  or  affir- 
•*  mations  respectively,  before 
"  one  of  the  persons  appoint- 
**  ed  and  sworn  as  aforesajd, 
**  in  manner  hcrein-before 
••  mentioned.** 

§  4.  "And  be  it  further 
•'  enacted,  by  the  authority 
**  aforesaid,  that  if  at  any 
time* during  the  poll  at  any 


it 


**  such  election,    it  shall  be 

*'  found  that  the  number  of 

**  persons    so    appointed    as 

"  aforesaid,  is  insufficient  for 

^*  the  purposes  aforesaid,  and 

**  that  the  poll  is  delayed  for 

**  want  of  a  sufficient  number 

*'  of  persons    to    administer 

*^  such   oaths,    {ieclarations, 

**  and  affirmations,  as  afore* 

^'  said,    then   and   in    every 

**  such    case    the    returning 

"  officer  or  officers   at  such 

'*  election  may,   and   he  or 

"  they  is  and  are  hereby  em- 

"  powered   and    required,  at 

*'  the  instance   and  request, 

"  in   writing,  of  any  candi- 

**  date  then  present,  to  retain, 

*^  nominate,  and  appoint  such 

"  farther  number  of  pei-sons, 

**  for  the  purpose  of  adminis- 

"  tering  the  said  oaths,  de« 

**  clautions,  and  affirmations 

**  as  flbresaid,  and  of  grai^t- 

"  ing    such    certificates     as 

"  aforesaid,  as  shall  be  nec«#» 
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Sect.5.      stance  and  request,  in  writing,  of  any  candi- 
tf  '  date  pfesent,  appoint  sucli  further  number  as 


^appoiotell    shall  be  necessary  to  prevent  such  delay,  which 


Ct 


*  aary  to  prercnt  such  delay, 
•"  and  the  persons  so   nomi- 
'^  natcd   and  appointed  shall 
*^  take  the  like  oath,  which 
'^  shall    be    administered    to 
"  them    respectively   in  like 
"  manner  a^  is  hcrcin-befoi-e 
"  directed,    with  respect    to 
**  the  persons  first  appointed 
*'  for  the  purposes  aforesaid." 
§  5.  **  And  be  it  further 
*'  enacted,  by  the  authority 
*•  aforesaid, that  the  returning 
"  officer  or  returning  officers, 
*'  at  every  such  election  shall, 
"  and  is  and  are  hereby  rc- 
'^  quired  to  appoint,  fmd,  and 
**  provide  a  proper  place  for 
**  every  such  person  so  ap- 
''  pointed  as  aforesaid,  to  ex- 
*'  ecute  the  duty  hereby  im- 
''  posed  upon  such  person,  to 
*'  which  place  the  respective 
**  electors  may  have  free  ac- 
'*  cess,  without   interrupting 
*'  the    poll,    and    so    as    to 
"  enable  the  persons  so    ap- 
*'  pointed  to    act  separately, 
"  without     interfering     with 
'*  each    other    in     the    exe- 
*'  cution  of  their  office ;  and 
^'  that  each  of  the  said  places 
"  so  appointed  shall  be  open, 
"  and  attcuded  by  the  person 
^  or  persons  appointed  to  act 
'*  there,  during;  all  such  times 
'*  as   the   poll   at    any  such 
"  election  shall  be  kept  open, 
"  and  continue  at  least  eight 
"  hours  in  every  day,  between 
"  the  hours  of  eight  in   the 
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morning  and  eight  in  the 

evening,  until  the  final  close 

*^  of  the  poll ;  and  the  said 

**  oaths,  and  the.  said  decla- 

^^  rations   or    afiirmations  of 

"  the  effect  of  the  said  oath 

''  of  abjuration^  shall  rcspec- 

"  tively  be  administered  to  as 

"  many  of  the. electors,  being 

'^  ready,  and  desiring  to  take 

'•'  or  make  the  same  respec- 

"  tively,  as  can  conveniently 

'^  take  or  make  the  same  toge- 

**  ther,     not    exceeding    the 

"  number  of   twelve  at  one 

"  time ;  and  such  returning 

*'  officers  shall  also  find,  pro- 

'"  vide,   and  deliver    to  each 

person^  who  shall    be   ap« 

pointed  by  him  or  them  in 

''  manner  aforesaid,  a   suffi- 

"  cicnt    number    of   printed 

**  forms  of  the  declaration  of 

"  fidelity,  required  by  law  to 

*'  be  made  and  subscribed  by 

*'  quakers,    before   they   can 

**  be  admitted  to  vote  at  such 

"  election,  with  blanks  therein 

"  for  the  names  of  the  persons 

''  offering  to  make  ^nd  sub* 

*'  scribe  the   same,  to  be  in- 

"  scrtcd  therein,  one  of  which 

"  forms  shall  be  filled  up  with 

*'  the  name  of,  and  subscribed 

"  by,  the  persons  desiring  to 

"  make  and  subscribe  the  de- 

"  claralion    of  fi'lclity;     and 

"  such    returnin<5  officer,  or 

**  returning  officer^j,  shall  also 

"  find,    provide,  and   deliver 

*^  to  each  person  who  shall  be 
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additional  commissioners  are  to  be  sworn  by 
the  same  oath  as  those  first  appointed. 

9 

The  allowance  to  be  made  to  such  commis- 
sioners for  their  trouble  and  attendance,  by 
§  6,  is  not  to^  exceed  a  guinea  a  day,  which  is 
to  be  defrayed  by  the  candidates,  who  are  to 
repay  the  same,  in  equal  proportions,  to  the 
returning  officer*  y 
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Allowance 
commiatioi 
ers. 

Morrh  y.  si 
Francis  Bur 


It 


so    appointed    by   him   or 
them  as  aforesaijd,  a  suffi- 
cient   number    of   printed 
certificates,  agreeable  to  the 
"  form  horcin-beforc  directed 
to  be  filled  up  as  occasion 
shall   require,  and   deliver 
"  to  each  elector  so  taking  the 
said  oaths,  or   subscribing 
or  affirming  as  aforesaid." 
§  6*.    "  And    be  it  further 
enacted,   by  the  authority 
aforesaid,  that  in  case  the 
"  candidates,  or  any  of  them, 
shall,    three   days    at    the 
least  before  any  such  elec- 
tion, give,  or   ciiuse  to  be 
giiren,  notice  in  writing,  to 
the      returning    officer    or 
'*  officers,  to  provide   proper 
'*  places  for  administering  the 
'*  said    oaths,     declarations, 
^'  and  affirmations  as  aforo- 
*'  said,  to  the  electors,  then 
"  and  in  every  such  case,  such 
"  proper  places  shall  be  pre- 
**  pared  and  provided,  so  as 
"  to    be    ready     before    and 
**  against  the  day  of  election  ; 
*'  and  in  case  there  shall  not 
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"  be  a  sufficient  number  of 

"  fit   and   convenient   places 

*'  for    that  purpose,    at    the 

"  town  or  place  where  such 

**  election  shall  be  had,  which 

'*  .the  n  turning  officer  or  offi- 

*'  cers  can  conveniently,  and 

*'  at  a    reasonable    cxpence, 

**  procure,  then  the  said  re- 

"  turning    officer   or   officers 

*'  shall,  and  is  and  are  hereby 

**  required     to     cause     such 

*'  booths  or  temporary  ercc- 

**  lions  to  be  made,  in  conve? 

'*  nient  places  in  that  bchali^ 

"  as  shall  be  necessary  for  thi? 

"  purpose,     the    expcncc   of 

'*  which  booths  or  places,  and 

*'  of  the  said  printed  forms, 

''  and  also  the  allowance  and 

**  compensation  to  be  made  to 

*'  the    several    persons    who 

'*  shall  be  appointed  to  admi- 

**•  nibter  the  ^aid  oaths,  dec) a* 

'^  rations,  and  affirmations  as 

"  aforesaid,  for  their  trouble 

"  and  attendance,  not  exceed- 

''  ing  one  pound  one  shilling 

"  a  day  to  every  of  them,  for 

''  each  day  of  attendance,  shall 
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t.  5.  .       2.  What  oaths  the  commisaioners  may  admi* 
Ulster : 


The  provisions  of  the  stat.  34  Geo.  3.  c.  73, 
only  empowered  the  commissioners  to  admi- 
ni$ter  the  particular  oaths,  declarations,  and  affir- 
mations, which  have  been  mentioned ;  the  stat- 
43  Geo.  3.  c.  52,  afterwards  extended  this 
power  to  the  administration  of  all  such  as  might 
be  required  to  be  taken  by  electors.  This  pro- 
vision, however,  has  been  again  restricted  by 
the  Stat  43  Geo,  3,  c.  74, 


Tlie  Stat  42*Geo,  3.  c.  62,  (a)^  after  reciting 
idmini-    the  provision  of  the  34  Geo.  3.  c.  73j  for  the 


iiMionm 
nnpower- 


**  be  defrayed  and  repaid  by  the 
"  candidates  •  at  such  cltc- 
•*  tion,  in  equal  proportions, 
**  to  thfck  returning  officer  or 
••  returnirrg^icers,  who  shall 
**  have  incurred  such  ex- 
*'  pence,  and  shall  and  may 
be  recovered  by  such  re- 
turning officer  or  returning 
*•  officers,  in  any  of  his  ma- 
jesty's courts  of  record  at 
Westminster^  by  action  of 
debt,  or  on  the  case,  bill, 
"  suit, or  information, wherein 
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no   essom,    protection,    or 
•*  wager  of  law,  or  more  than 


*'  one   imparlance,    shall  be 
"  allowed." 

(a)  The  stat  4^  Geo.  3. 
c.  6*2.  '•  An  ad  for  extending 
•*  the  provisions  of*  an  act, 
*•  made  in  the  ihirty^fovrth 
"  year  of  the  reign  of  his  pre* 
*^  sent  majesty,  intituled,  an 
"  act  for  directing  the  ap» 
••  pointmmt  of  commissioners 
*•  to  administer  certain  oaths 
♦•  and  dicfarations  required  by 
''  lavs  to  be  taken  and  made  by 
**  persons  offering  to  vote  at 
<*  the  I  lection  of  members  to 
**  strve^  in  parliament,  to  all 


*  See  the  case  of  Morris  v.  sir  Francis  Burdett^  before  ci(ed, 
P4ige  JH5. 551,  and  1  Campb.  N.  P.  Rep.  iXQ. 
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appointment  of  commissioners,  further  recites 
that  there  are  other  oaths,  besides  those  enu- 
merated in  that  act,  which  voters  at  elections 
may  be  required  to  tak^  the  then  mode  of  ad* 
ministering  whereof  was  attended  with  delay 
and  inconvenience,  and  that  the  delay  and  in- 
convenience intended  by  the  recited  act  to  have 
been  prevented,  were  thereby  only  in  part  re- 
medied, directs    the  returning  officers,  upon 
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^  oatks  mm  required  by  law 
'*  to  be  taken  by  voten  at  eleC" 
**  turns  for  members  to  serve  in 
**  parliament.*' 

**  Whereas,  by  an  act  passed 
**  in  the  thirty-fourth  year 
^  of  the  reign  of  his  pre- 
*^  sent  majesty,  intituled, /f» 
•*  act  for  directing  the  appoint-' 
**  matt  of  commissiona's  to 
**  administer  certain  oaths  and 
^*  declarations,  required  by  law 
"  to  be  taken  and  made  by  per^ 
**  sons  offering  to  vote  at  the 
«*  election  of  members  to  serve 
**  in  parliament f  it  was, 
**  (amongst  other  things)  en- 
« acted,  that  when  a  poll 
**  should  be  demanded  at  any 
''  election  of  a  member  or 
^*  members  to  serve  in  parlia- 
**  ment  for  any  county,  city, 
**  borough,  or  other  place,  in 
'*  England  or  Wales j  or  for 
*'  the  town  of  Bervnck-vpon-' 
"  Tkoeed,  ther  returning  officer, 
^*  or  officers,  at  every  such 
*'  election,  after  such  poll 
^*  should  be  demanded, 
*^  should,  at  the  instance  and 
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**  request,  in  writing,  of  any 
of  the  candidates,  under  hit 
or  their  hand  or  hands,  im* 
mediately  after  such  re* 
Quest,  and  before  he  or 
**  they  should  proceed  further 
"  in  taking  the  poll,  retain, 
**  nominate,  and  appoint  two 
or  more  persons  to  admini* 
ster  the  oaths  of  allegiance, 
supremacy,  the  declaration 
of  fidelity,  the  oath  of  ab^ 
''juration,  and  the  declare- 
**  tion  or  affirmation  of  tlie 
**  effict  thereof,  required  by 
'^  law  to  be  taken,  made,  or 
'\  subscribed  by  voters  at 
**  elections  of  members  to 
'* serve  in  parliament:  and 
**  whereas  thpre  are  other 
'*  oaths,  besides  those  enume* 
**  rated  in  the  said  act,  which 
'*  voters  at  elections  of  mem- 
beTs  to  serve  in  parliament 
may  be,  by  law,  required 
to  take,  the  present  mode 
of  administering  whereof  is 
attended  with  delay  and  in- 
convenience, and  the  delay 
**  and  inconvenience  intended 
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fdqueBt  of  any  candidate  or  candidates,  in  like 
manner,  to  appoint  tVro  or  more  persons,  (as 
the  case  may  require);  to  administer  all  the 
oaths,  and  take  tlie  declarations  or  affirmations 
then  required  by  lavr,  to  be  taken  and  made  by 
voters  at  elections,  and  to  certify  the  sanie  in 


"  by  the  said  act  to  have  been 
**  prevented,  arc  thereby  only 
**  in  part  remedied  :"   '*  Be  it 
**  therefore    enacted    by   the 
**  king's  most  excellent  ma- 
**  jesty,  by  and  with  the  ad- 
^  vice  and  consent  of  the  lords 
^  spiritual  and  temporal,  and 
^'  commons,    in  this   present 
^*  parliament  assembled,  and 
**  iJy   the    authority    oif  the 
**  same,  that,  from  and  after 
^  the    passing    of  this   act, 
^*  when   a  poll  shall    be  de- 
'*  manded  at  any  election  of  a 
**  member     or    members    to 
**  serve  in  parliament  for  any 
^  county,  city,    borough,  or 
**  other  place,  in  England  or 
**  fValfSy  or  for  the  town  of 
•*  Berwick'Upon'Tvcfd,       the 
**  returning  oflicer  or  officers 
•'  at  every  such  election,  after 
"  such  poll  shall  be  demand- 
**  ed,  shall,  at   the  instance 
**  and  request,  in  writing,  of 
*^  any  candidate  or  candidates 
••  at  such  election,  under  his 
•*  or  their  hand  or  hands,  ini- 
**  mediately    after   such    re- 
**  quest,    and   before    he    or 
**  they  shall  proceed  further 
**  in  taking  the  poll,  retain, 
**  nominate,  and  appoint  two 
**  or  more  persons,  (as  the 
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'*  case  may  require),  severally 
**  and  at  different  places,  se- 
'^  parate  and  apart  from  the 
**  place  where  the   poll  shall 
**  be  taken,  to  administer  all 
**  the  oaths,  and  take  the  de- 
^*  clarations  and  affirmations, 
*'  now  requirt*d  by   law  to  be 
"  taken  and  made  by  voters 
'*  at  ( lections  of  members  to 
**  serve  in  parliament,  aftd  to 
certify  the  names  of  the  se- 
veral and  respective  electors 
'*  who  shall  take  such  oaths, 
**  and  make  suth  declarations 
**  and     affirmations     respec- 
**  tively,  in  the  manner  pre- 
''sciibed  by  the  said   recited 
'*  act ;  and  the  persons  to  be 
'*  appointed  as  aforesaid  shall 
**  respectively  have  lull  power, 
**  and  each  and  every  of  them 
**  is   hereby  authorized    and 
**  re<]uired  to   admiuister  all 
'*  and  every  such  several  and 
**  respective    oaths    to,    and 
**  take  such  declarations  and 
'*  affirmations     from,     c\ery 
'*  such  elector  who  shall  d^ 
**  sire  or  be  required  to  take 
**  the  same   oaths;  or   make 
**  the  same   declarations    or 
'*  aflirmations,  or  any  of  them, 
**  previously  to  his  voting  at 
*'  any    such    eleciion ;    and 


CS[A]P.  X.]        TO  XLECTION,  &C. 


QDt 


the  manner  prescribed  by  the  34  Geo.  3 ;  the      8««t-  «• 
42  Geo.  3,  authorizing  and  requiring  such  per- 
sons so  to  do,  they  previously  taking  the  oath  YJ5r  **«♦««» 
therein  given  (^i),  which  is  to  be  administered  to 
them  by  the  returning  ofiicer  or  officers,  or  his 
or  their  deputy  or  deputies,  or  any  of  them. 


During  the  co-existence  of  the  above-men- 
tioned powers  of  these  two  statutes  of  the  34f 
and  42  Geo.  3,  the  commissioners  to  be  ap- 
pointed under  them  were  i^u^thorized  to  admi- 
nister to  electors  any  oaUis,  declarations,  or 
affirmations,  which  they  might  be  required  to. 
take. 

* 

After  a  short  interval,    however,  from  the 


**  every  such  person  so    tp- 
**  pointed  as  aibrcsaid,  shall, 
*^  immediately  after  such  ap- 
•*  pointmem,    and  \ before  be 
^  shall  take  upon  him  to  act 
**  under    such    appointment, 
**  take    the   following  oath  ; 
^*  that  is  to  say,  [TAenfoliows 
like  oath,  for  which  see  App, 
awjv.]    "  Which  oath  to  b6 
•*  taken  by  the  several  persons 
^^  respectively   so  to  be    ap- 
**  pointed*  the  returning  officer 
^*  or  officers    at  every  such 
-**  election,  and   his  or  their 
^  deputyand  deputies,andany 
■**  of  them,  is  and  are  hereby 
^'  authorized  and  required  to 
^*  administer."    . 

%  2.   ''  And  be  it  furtfier 


<( 


a 


"enacted,  tliat  all  and  every 
"  the  clauses,  powers,   direc- 
"  tiuns,  provisions,  penalties, 
**  and   forfeitures,  rocntioned 
''  and  contained  in  the   said 
recited  act  of  the   thirty- 
fourth  year  of  the  reign  of 
''  his   present  majesty,  shall 
"  be  extended  to  this  act,  and 
"  be  applied  for  the  purposes 
**  thereof,  in  the  same  man* 
"  ncr  as  if  the  same  were  re? 
**  peated   and    re-enacted    in 
"the    body  of  this   present 
"  act ;  any  thing  herein  con- 
**  tained     to    the     contrary 
**'  thereof  in  anywise  notwith* 
**  standing.*' 

(«)  See   the    observatioD, 
im/e,  593,]u 
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ribery  oath 
not  to  be  ad« 
■linistcred  by 
commissioDcn, 
bnt  to  be  taken 
at  the  poll,  ac- 
eording  to  the 
f  ut.  i  Geo.  $• 


passing  the  latter  act,  it  was  deemed  expedient 
that  the  bribery  oath  should  no  longer  be  ad* 
ministered  by  such  commissioners  (a),  but  that 
it  should  be  taken  according  to  the  directions  of 
the  Stat.  2  Geo.  2.  c.  24. 

And  accordingly,  the  statute  43  Geo.  3» 
C.  74  (b)y  after  reciting  the  provision  of  that  of 
the  42  Geo.  3.  c.  62^  just  mentioned,  repeals  it 


(a)  In  the  Taunton  case, 
1S03,  coramUsionen  had 
been  appointed  to  administer 
oaths,  the  petitioning  candi- 
date having  required  the  re- 
turning officeirs  80  to  do,  un- 
der the  Stat.  34  Geo.  3.  c.  73* 
These  commissioners  admi- 
nistered all  the  oaths.  The 
returning  officers  sent  to  them 
not  to  administer  the  bribery 
oath,  and  they  themselves  ad- 
ministered it.  It  was  con- 
tended that  this  conduct  of 
the  returning  officers  avoided 
the  election,  on  account  of 
the  provisions  of  the  42  Geo. 
3,  c.  74,  1  Peck.  42S.  432. 
There  was  no  decision  upon 
the  point,  but  the  discussion  is 
8upposi*d  to  have  led  to  the 
pa&sinp  the  43  Geo.  3.  c.  74. 
{b)  The  Stat.  43  Geo.  3.  c. 
74.  "  An  act  for  further  re^ 
gulating  the  administration 
of  the  oath  or  affirmation 
**  required  to  be  taken  by  elec- 
•*  ion  of'  members  to  serve  in 
**  parliament f  bjf  an  acty  passed 


•• 


«( 


**  in  the  second  year  ^  hag 
*'  George  the  second^  miUmiedt 
**  An  act  for  the  more  rgFednal 
*•  preventing  bribery  and  car* 
**  ruption  tn  the  election  sf 
**  members  to  serve  i*  partilh 
"  ment:* 

^*  Whereas,  by  an  act  paaaed 
''  in  the  forty-second  year  of 
^'  the  reifin  of  his  present  ma- 
''jesty,  intituled,  ^a  act  for 
'*  extending  the  provisions  of 
'*  an  act^  made  in  the  thirty* 
**  fourth  year  of  the  reign  of 
**  his  present  mqjesty^  intilukd^ 
**  An  act  for  directing  the  op* 
**  pointment  of  contmiseioners 
**  to  administer  certain  oaths 
**  and  declarations  required  by 
*'  law  to  be  taken  and  Wfoas 
'*  by  persons  offering  to  vote  at 
''  the  election  of  members  to 
**  serve  in  parliament^  to  aU 
**  oaths  now  required  by  law  to 
'*  be  taken  by  voters  at  elee* 
*'  tionsfor  members  to  serve  ta 
''  parliament y  it  was,  among 
''  other  things,  enacted,  that 
*'  when    a    poll    should    bf  . 


CHAP.  X.]  TO   ELECTION,   &C. 

SO  far  as  relates  to  the  bribery  oath,  in  the  sta- 
tute of  2  Geo.  2w  c.  24,  enacting*  that  such  oath 
shall  be  taken  at  the  poll,  immediately  before 
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**  demanded  at  any  election  of 
•*  a  member  or  members  to 
**  serve  in  parliament  for  any 
**  county,   city,    borough,  or 
**  other  place,  in  England  or 
**  Wales,  or  for  the  tov^n  of 
**  Berwick'Upon-Tweedf  the  re- 
*•  turning  officer  or  officers,  at 
«  every  such  election,    after 
^  such   poll    should    be    dc- 
**  manded,  should,  at  the  in- 
**  stance  and  request  in  writ- 
*^  ing  of  any  candidate  or  can- 
•*  didates  at  such  election,  un- 
•*  der  his  or   their  hand   or 
**  hands,     immediately    after 
**  such  request,  and  before  he 
^  or  they  should  proceed  fur- 
"  iher  in  taking  the  poll,  re- 
**  tain,  nominate,  and  appoint 
-**  two  or  more  persons,  (as  the 
**  case   might  require),  scve- 
**  rally  and  at  different  places, 
"  separate  and  apart  from  the 
•*  place  where  the  poll  should 
**  be  taken,  to  administer  all 
••  the  oaths,  and  take  the  de- 
•'  clarations  and  affirmations 
•*  then  required  by  law  to  be 
**  taken  and  made  by  voters 
'*  At  flections  of  members  to 
**  serve  in    parliament ;    and 
**  whereas  it  is  expedient  that 
**  the  oath  or  affirmation  re- 
*•  quired    by   an    act   passed 
**  in   the   second  year  of  his 
**  late  majesty,   king   George 
^*  the   second,    intituled,   An 
*'  act  for  the  more  ej/\'ctual 
**  preventing  briber^/  and  cor' 


*'  ruption  in  the  elections  of 
**  members  to  serve  in  par/ia* 
''  mentf  to  be  taken  or  made 
"  by  every  freeholder,  citizen, 
"  freeman,  burgess,  or  person 
"  having,  or  claiming  to  have, 
**  a  right  to  vote  or  be  polled 
'*  at  any  election  of  any  mem* 
"  her  or  members  to  serve  for 
**  the  commons  in  parliament, 
'*  should   be  taken  or  mado 
'*  by  such  freeholder,  citizen, 
"  freeman,  burgess,  or  person 
"  at  the  poll,  immediately  be- 
"  fore  he  is  admitted  to  poll 
"  at  such  election  :*'  "  Be  it 
"  therefore  enacted,    by  th^ 
**  king's  most  excellent  ma- 
"  j^«ty>  by  and  with  the  ad- 
*'  vice  and    consent    of    the 
'*•  lords  spiritual  and  tempo- 
^**  ral,  and  commons,  in  this 
'*  present   parliament  assem- 
"  bled,  and  by  the  authority 
*'  of  the  same,  that  from  and 
"  after  the  passing  of  this  act, 
"  so  much  of  the  said  recited 
'*  act,   passed    in   the    forty- 
**  second  year  of  his  present 
**  majesty,  as  respects  the  said 
"  oath  or  affirmation  required 
"  by  the  said  act,  passed  in 
**  the   second    year   of    king 
"  George  the  second,  shall  be 
*'  and  is  hereby  repealed ;  and 
^'  that,   from    and    after    the 
*'  passing  of  this  act,  the  said 
''  oath  or  affirmation  shall  be 
**  taken    or    made   by   every 
*'  such    fr^holdcr,    citizen^ 


^ 
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[PAET  IJ. 


Persons  before 
polling  may 
apply  to  a 
commissioner 
to  administer 
oatbsy  &c« 


Stcts.      polling,  in  manner  prescribed  by  that  act,  if 
demanded  by  a  candidate,  or  any  two  electors. 

3.  Whereupoii,  and  in  what  manner  the  com- 
missioners may  administer  oaths,  and  how  they 
arc  to  certify : 

By  the  stat.  34  Geo.  3.  c.  73.  §  2  («),  persons 

claiming  to  vote  may,  at  any  time  before  polling, 

apply  to  any  one  of  the  commissioners,  in  order 

to  taking  the  oaths,  declarations,  or  affirmations, 

or  either  of  them  (except  that  in  the  2  Geo.  2. 

who  is  to  ad-     c.  24.);   wlicrcupon   such  commissioner   is  to 

same,  and  gi?e  administer  the  same  to  the  persons  so  applying; 

^  *      **      and  having  so  done,  he  is  to  si^n  and  deliver  to 

every  such  person,  a  certificate  thereof,  accord- 
ing to  the  form  in  the  act  (A),  in  order  to  en- 

?f"cMtifirat!r°  *^*^^  '^^"^  ^^  P^^^  J  "P^"  ^^^^  production  of  which, 
elector  to  be     he  will  be  equally  entitled  so  to  do  as   if  the 

entitled  to  l         J 

vote.  oaths,    declarations,    or  affirmations    expressed 

therein,  had  been  taken  before  the   returning 
officer. 


"  freeman,  burgcss9  or  person 
*'  at  the  poll,  and  immediate  ly 
**  before  he  is  admitted  to 
"  poll  at  such  election,  in 
•*  manner  prescribed  by'  the 
*'  saidacty  passed  in  the  second 
**  year  of  his  late  majesty  king 
**  George  the  second,  in  case 
•*  the  same  shall  be  demanded 
"  by  either  of  the  candidates, 
•*  or  any  two  of  the  electors." 


{a)  For  this  clause,  see<ni/^ 
693. 

{h)  For  the  form  of  cc^ 
tificate  of  taking  the  oaths, 
&c.  see^p/;.  xx»iv. 

For  the  form  of  certificate 
of  quakers  subscribing  the  de- 
claration of  fidelity,  or  taking 
their  afTirmation  to  the  effect 
of  the  oath  of  abjuration,  see 
j1pp»  xxxiv. 


r 

K   CHAP.  X.J  TO  iLECTXOir,  &d  '  6&5 

:       And  by  the  stat  34  Geo.  3.  c.  73-.'§  3,  just      J^^ 

i  mentioned,  when  any  persons  offering  to  poll  ?^^^  ®p>> 
without  producing  such  certificate,  are  lawfully  without  pro- 

■    required  to  take,  subscribe,  of  ihake,  the  oaths,  catc,rf wi    . 

'    declarations,  or  affirmations,  or  any  of  thettl,  Mie  oathv&c  to 
same  (with  i:he  exception  of  the  bribery  oatl^  ospthHbvry 
by  the  stat  43  Geo.  3.  c.  74),  are  not  to  be  ad^  commiMionen. 
ministered  by  the  returning  officers,  or  persona 
taking  the  poll,   but  are  to  be  taken  or  sub^ 
scribed,  and  made  before  such  commissioners. 


In  the  admmistration  of  oaths,  declarations,  Oatiis,  &c.  t« 

.  be  adminU  teiw 

and  affirmations,  the  stat.  34  Geo.  3.  c.  73.  §  5,  edtoasmany 

ai  cao  imhtcil 

directs  that  they  shall  be  administered  at  one  nien^ take" 

.  ^  «    ,         -  ,•        them  at  (fiK)^' 

time,  to  as  many  of  the  electors,  not  exceeding  hotetoeedUt 
twelve,   being  ready,  and   desiring  to  take  6t 
make  the  same,  as  can  <:onveniently  take  or 
make  it  together. 


Tlie  same  clause  also  directs,  that  returning  ftetnraingc^. 
officers  shall  provide,  and  deliver  to  each  of  ^de^ycM* 
such  commissioners,  a  sufficient  number  of  priXdJbrmT 
printed  forms  of  the  declaration  of  fidelity  re-  of  fiddtty!*^"* 
quired  by  law  to  be  made  and  subscribed  by  for*^^^* 
quakers  before  voting,  with  blanks  therein,  for  ysute^it^^ 
the  names  of  the  persona  offering  to  make  and  ^J^i^^l^i. 
subscribe  the  same,  one  of  which  to  be  filled  up  "^^®"' 
with  the  name,  and  subscribed  by  each  person 
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9f^^      desiring  to  make  and  subscribe  such  declara- 
tion. 

Cofrfct  of  And  by  the  same  clause,  returning  officers 

Sitehftc  to  *  c^c  in  like  manner  to  provide  and  -  deliver  to 
^dd^^^  ^^h  commissioner  a  sufficient  number  of  printed 
fattkcaMMr.  certificates,  according  to  the  form   in  the  act; 

the  expence  of  which  is,  by  §  6,  to  be  defrayed 
by  the  candidates  in  equal  proportions. 

4.  Of  providing  places^  wherein  for  the  com-, 
missioners  to  act : 

SctoniMoA-      With  a  view  of  rendering  the  regulations  for 
movuteaiiro.  the  administration  of  oaths  as  conducive  as  pes- 
cachcomn^    siblc  to  the  end  in  view,  the  same  statute^  of  the 
'^  34  Geo.  3.  c.  73,  by  §  5  («),  requires  the  return- 

ing officer  to  find  and  provide  a  proper  place  for 
every  coinmissioner,  wherein  he  is  to  execute 
to  wbich  eiec-  the  duty  imposed  upon  him ;  to  which  place 
^iMDc^i^e.  tlie  electors  may  have  free  access,  without  inter- 
rupting the  poll,  and  so  as  to  enable  such  com- 
missioners to  act  separately,  without  interfering 
with  each  other. 


Ffaucstobc  And  each  of  such  places,  by  the  same  clause, 
While  the  poH  is  to  bc  opcn,  and  attended  by  the  person  or  per- 
iMMn at  icMt,    sons  appointed  to  act  there>  during  the  whote 

(a)  For  this  claustc,  see  ante,  5j)6. 
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time  that  the  poll  shall  be  kept  open,  and  is  so     ^^^^ 
to  continue  at  least  eight  hours  every  day,  be-  between  eight 

.    ,       .        ,  .  ,      .    -        .        ,       in  the  morniof 

tween  eight  in  the  morning  and  eight  m  the  and  eight  in 
evening,  until  the  close  of  the  poll.  ontii^^^ 

doted. 

In  the  same  manner  as  for  taking  the  poll,  On  notice  ia 
the  Stat  34  Geo.  3.  c.  73,  has  given  an  option  caudi<uite^ 
to  the  candidates  to  make  previous  preparation  foreeiectioi^ 
of  places  for  the  above  purpose,  if  they  shall 
be  so  advised ;  it  being  provided,  by  §  6,  of  the 
act,  that  upon  notice  in  writing  from  the  can- 
didates, or  any  of  them,  three  days  at  the  least 
before  the  election,   to  provide  proper  places,  ^^'T^^^^^ 
such  proper  places  shall  be  provided  before  and 
against  the  day  of  election;  and  in  case  there  if  none  fi^  and 
shall  not  be  a  sufficient  nun^ber  of  fit  and  con-  thepw^^kci 
venient  places  for  this  purpose  at  the  place  of 
election,  which  the  officer  can  conveniently,  and 
at  a  reasonable  expence,  procure,  he  is  then  to 

'  cause  such  booths,  or  temporary  erections,  to  be  booths  to  b« 
made,  as  shall  be  necessary  for  the  purpose,  the  ^^nceof 

•  expence  whereof  is  to  be  borne  by  the  candi-  ^*^^^«- 
dates,  and  who  are  to  repay  it  as  in  the  case  of 
other  expences  incurred  by  the  returning  offi- 
cer under  that  act  (a). 


{a)  See  the  case  of  Morris  v.  sir  Francis  Burdctt^  ante^ 


6d8  01^  FJKyCSEDlNO  [^AKT  11. 


Section  6.    Scotland, 


County  eke-        WITH  respect  to  elections  for  commissioners 

of  shires : 


(Afdi,  5U.  At  the  place  and  on  the  day  before  stated,  the 

freeholders  assemble  for  the  purpose  of  choosing 
Aff.  cIt.         commissioners.     By  the  Scots  act  of  1 68 1,  c.  2 1, 

Freeholders  to'    ,  .       .  i  ^i  m. 

ineet  for  eiec  they  are  to  meet  m  the  room  wliere  the  court 
room  wiiere  of  the  sheriff  or  Stewart  is  usually  holden,  which 
nniiai/hoideii.  room  is  to  be  ^'  patent  to  them,  and  all  others 
*  ^*  removed  but  whom  they  call ;"  the  same  act  di- 
betweennid-   recting  them  to  meet  betwixt  mid-day  and  two 

^■y  vbA  two  .  1         /v 

o'clock.  m  tlie  afternoon. 

Proceedings         At  such  meeting,  the  sheriff  or  Stewart  shews 

tliat  the  proper  preliminaries  have  been  observed, 
by  producing  the  writ,  with  his  precept  for  in- 
timation of  the  election,  the  execution  of  the 

(See  m#«,  510.)  same  by  his  officers  at  the  head  borough  (j), 

and  the  returns  by  the  precentors  of  the  pa- 
rish churches. 


The  writ  being  read  by  the  sheriff-clerk  or 

{a)  For  the  form  of  an  execution  of  ihe  shcrifTs  intimation, 
see  Jpp.  cxciii. 
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Stewart-clerk,  the  stat   2  Geo.  2.  c.  24  (fl),  is 
also  read  (&)• 

Thereupon  the  duty  of  the  sheriflF,  or  Stewart, 
ceases,  and  the  commissioner  last  elected  takes 
the  chair  as  before  mentioned,  and  proceeds  to 
administer  the  oaths  to  the  electors. 


Sect.  6. 

Writ,  and  also 
bribery  act  ta 
be  read. 
App.  xii. 
See  mt <^  566* 

Atiie^  487. 
Commissioner 
last  elected  to 
administer 
oaths. 


The  oaths  are,  some  of  them,  in  all  instances 
exacted,  others  are  to  be  taken  only  upon  a  re- 
quisition so  to  do. 


Of  the  former,   the 


(a)  It  is  also  usual  to  read 
(  38,  of  the  Stat.  l6  Geo.  2. 
c.  1  J,  which  repeals  the  third 
clause  of  2  Geo.  2.  c  24,  re- 
quiring sheriflfs,  &c.  to  take 
the  oath^thcrein,  as  far  as  it 
relates  to  returning  officers  in 
Scotland.     App.  *xv.  clxxviii. 

(b)  In  the  case  of  North 
Berwick,  1775.  The  stat.  2 
Geo.  2.  c.  24,  which  by  §  9, 
is  to  be  openly  read  at  the 
annual  election  of  magis* 
tratcs  and  town  counsellors 
for  every  borough  in  Scotland, 
as  well  as  at  those  of  membc  rs 
of  parliament,  was  not  read 
at  such  annual  election,  either 
at  Haddington  or  Jedburgh, 
The  delegates  for  those  burghs 
bad  voted  for  Mr.  Maitland 
the  sitting  member^    and   it 


oath  of  allegiance  was  Oatiiofaiicfir 

ance. 

Aff*  en.  («Ji  . 

was  contended  by  sir  Alexan*  » 

der  Gilmoury  the  petitioner, 
that  the  election  of  magis- 
trates, and  consequently  their 
election  of  delegates,  was 
upon  this  account  void.  If 
such  had  been  the  decision  of 
the  committee,  the  effect  would 
have  been  to  have  given  the 
petitioner  the  majority  of 
legal  votes.  The  committee 
however  held  that  Mr.  Mait* 
land  was  duly  elected.  2 
Doug.  452. 

As  to  the  law  in  cases  of 
the  irregular  administration 
of  oaths,  see  ante,  425,  and 
post,  chap«  11.  sect.  2. 

For  the  general  law  as  to 
adii.inistration  of  oaths  to 
Quakers,  aho  Moraiians, post ^ 
chap.  11.  sect.  2. 


R  R 


m6 


OF  ^ROC£EDIK<l 


[PA&T  II. 


Sect  6« 


ordained  by  the  Scots  act  of  1690,  c.  4^  to  be 
taken  and  subscribed  by  all  electors  bi  shires  or 
burghs  royal ;  and  -  if  they  did  not  so  do,  they 
were  not  only  to  be  rejected  from  vpting,  and 
excluded  the  meeting,  but,  if  they  should  pre- 
sume to  stay  or  vote  therein,  their  votes  were 
not  to  be  reckoned,  and  themselves  were  to  be 
fined  in  1000  marks. 


Jff.  cvl.  (*> 
Tlie  aBiareiice* 


^h  of  sHe- 

«ik«iiy&e.  by 
«Il  electon. 


The  assurance. was  ordained  by  the  Scots  act 
of  1690,  c.  3d,  to  be  subscribed  by  all  persons 
who  were  in  law  obliged  to  take  the  oath  of 
allegiance.  And  with  respect  to  both  of  theses 
the  Scots  act  of  1693,  c.  6,  ordained,  that  the 
oath  of  allegiance  should  be  taken,  and  the  as- 
surance subscribed  by  all  electors  of  members 
of  parliament,  before  they  elect;  and  that  the 
two  should  be  taken  jointly,  declaring  that  those 
who  refuse  one,  shall  be  taken  as  refusing  both. 


Form  of  oath 
•f  allegiance. 


With  regard  to  the  form  of  the  oath  of  allegi* 
ance,  when  it  was  required  to  be  taken  by  the 
Scots  act  of  1690,  c.  4,  it  depended  upon  the 
Scots  act  of  1689,  c.  2.  The  Scots  act  of  1702, 
C  1,  gave  a  new  form,  and  that  which  is  novr 
taken  depends-  upon  the  stat  1  Geo.  1.  stat.  S. 
c.  13  (a). 


(a)  See  Jpp.  cvi.  (c),  n.  and  post,  6s6f  n,  C^J.    For  Aft 
oath  tee  Jpp*  xilv. 


I 
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A  form  of  the  assurance  was  given  by  th6      8«c*-  ^• 
act  above^mentionecly    as  requiring    it   to  beFomioftii# 
taken;  a.  new  form  was    givfen  by   the  stat     '"*""' 
1  Geo.  1.  Stat  2.  c.  13,  ^  3,  for  which  the  stat  6 
Geo.  3,  substituted  that  which 'is  now  tialcen  («)• 

As  to  the  oaths  to  be  taken  upon  requisition  Abjaration 
only ;  the  abjuration  oath  (A),  by  thestat  6  Ann.  reqaired. 
c.  23.  §  13,  explained  by  the  stat.   1  Geo.  1.  ciu.*^""^* 
c.  13,  is  to  be  taken  by  electors,  if  it  is  de- 
manded by  a  candidate,  or  any  person  present, 
and  persons  refusing  it,  are  incapable  of  voting. 

The  act  of  union,  in  declaring  who  shall  be  App^  cxti. 
capable  to  elect  for  any  of  the  estates  of  par-  bc™qu?red. 
liament,  excludes  all  papists,  or  such  who, 
being  suspected  of  popery,  and  required,  refuse 
to  swear  and  subscribe'  the  formula  contained 
in  the  Scots  act  of  1700,  c.  3.  This  therefore 
may  be  required  of  the  electors  (c). 

Another  general  oath  which  may  be  required,  oath  may,  un- 
is  that  which  is  founded  upon  the  stat  19  c.%8.  be^ad- ' 
Geo.  2.   c.  38  (rf),  which  disqualifies   persons  "^^"^^  ^ 


(a)  App.  cvi.  (c),  n.    (^),  (c)  For   the  formula    see 

vhere  see  the  assurance.  App,  cxvi.  n. 

(6)  For  the  oath  see  App.  {d)  The  stat.  19  Geo.  2.  c. 

xxvii.     See  the  alteratious  iu  38. "  An  act  mart  effectually  to 

the  oath  traced, /)m/,  chap.  ^^  prohibit  and  prevent  paston 

1 1.  §  2.  "or  ministers  from  officiating 

rrS 


Hi 
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from  voting,  who  shall,  within  one  year  pre- 
ceding the  election,  have  been  twice  present  at 
divine  service  in  any  episcopal  meeting  or  con- 


u 


**  in  epiicopal  mfeiing'housu 
in  Scotland,  witiaut  duly 
qualifying  thcmsdves  accord' 
**  ing  to  law;  and  to  punish  per- 
**  sons  for  resorting  to  any 
**  mecting^h  ousts  wXtre  such 
'*  unqualified  pastors  or  mini' 
•*  sters  shall  (^ciater 

§  12.  "  And  be  it  further 
*•  enacted,  by  the  authority 
'*  aforesaid,  that  from  and 
"  after  the  said  firbt  day  of 
*'  September,  no  person  shall 
**  be  capable  of  being  elected, 
**  or  of  votiiig  in  any  election 
**  of  a  member  of  parliament 
**  for  any  shire  or  borough, 
**  in  that  part  of  Great 
**  Britain  called  Scotland,  or 
**  of  being  elected,  or  voting 
**  in  the  election  of  a  magis- 
**  trate  or  counsellor  for  bo- 
**  roughs,  or  of  a  deacon  of 
**  crafts  within  burgh,  or  of 
**  a  collector  or  clerk  of  tht 
**  land  tax,  or  supply,  who 
*'  shall  have  at  any  time 
**  within  one  year  preceding 
"  such   election,    been    twice 

present    at   divine  service, 

in  any  episcopal  meeting  or 
**  congregation  in  Scotland, 
"•  not  held  and  allowed  in 
**  pursuance  of  the  said  act, 
**  made  in   the  tenth  year  of 

the  reign  of  queen  Anne,^ 


<i 


<( 


u 


**  or  which  shall  not,  after 
"  the  said  first  day  of  Sep* 
"  tember,  be  registered  ac- 
'*  cording  to  the  directions 
**  of  this  act,  or  whore  the 
**  pastor  or  minister  pfficiat^ 
''  ing,  did  not,  in  express 
**  words,  pr^y  for  his  raa- 
"  jesty,  his  heirs  or  succes- 
''sors,  byname,  and  for  all 
*'  the  royal  family ;  and  it 
'*  shall  be  competent  for  any 
'*  candidate  or  member  of  the 
'*  meeting,  assembled  for  any 
"  such  election  to  make  this 
**  objection,  and  to  prove  the 
^*  same  by  a  witness  or  wit- 
"  nesscs  upon  oath,  or  by  re- 
**  fcrring  it  to  the  oath  of  the 
"  person  objected  to,  which 
"  oath  the  preses  or  clerk  of 
"  such  meeting  is  hereby  im- 
'*  powered  to  administer,  and 
*'  in  case  the  same  shall  be 
"  proved,  or  the  person  so 
''  objected  to  shall  admit  the 
"  fact,  or  refuse  to  depose 
**  concerning  it,  he  shall  be, 
'^  and  is  hereby  disqualilied 
'*  from,  and  rendered  inca- 
"  pable  of  voting,  or  being 
"  chosen  at  any  such  election 
'^  as  aforesaid  ;  but  such  ad* 
''  mission,  or  confession  upon 
"  oath,  or  otherwise  so  made 
''  at  such  meeting,  assembled 
"  for  any  such  election,  shall 


*  The  Stat.  10  Aau.  c.  7. 
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gregation  in  Scotland,  not  held  and  allowed  in  ^^^^^ 
pursuance  of  the  s^at.  10  Ann.  c.  7,  or  not  re- 
gistered under  that  act  of  the  19  Geo.  2,  or 
where  the  pastor  or  minister  did  not,  in  express 
words,  pray  for  his  majesty,  and  the  royal  fa- 
mily ;  and  this  objection  may  be  proved  by  wit- 
nesses upon  oath,  or  by  referring  it  to  the  oath 
of  the  person  objected  to;  such  oath  to  be  admi* 
nistered  by  the  preses  or  clerk  of  the  meeting. 

• 

The  bribery  oath  in  the  stat  2  Geo.  2.  c.  24,  ^^^-^ 
is   also  to  be  administered  to  any  elector  ^^  "JgJJf^ 
whom  it  is  required.  fSw«M^.ii, 

By  the  stat.  12  Ann,  c.  6.  §  1,  the  trust  oath  iRf,S[^^ 
is  also  to  be  taken,  if  required,  by  any  elector,  !S2ped!  *** 
and  persons  refusing  to  swear  and  subscribe  the 
same,  are  thereby  made  incapable  of  voting,  it 
being  declared  at  the  same  time  by  that  act,  (it.) 
that  notwithstanding  such  oath  taken  it  shall  be 
lawful  to  make  such  other  objections  as  are 
allowed  by  the  law  Qf  Scotland  against  such 
electors.    That  act  gave  a  form  of  oath,  for  a^.  cxiw. 

■  ^ffub^V^ff       AAA    ^AA 

which  another  form  waa  substituted  by  the  stat.  itth.) ' 
7  Geo.  2.  c.  16.  §2,  which  is  now  taken;  §  3, 
of  the  latter  act,  imposing  the  penalty  of  per- 
jury on  persons  falsely  swearing. 


4< 


not  be    made    use  of,   or    "  prosecution,  for  any  penalty 
given   in   evidence  against    ^'  inflicted  by  this  or  any  for* 
**  any  such  person,  upon  any    *'  mer  act  of  parliament*'' 


6)4  ^  or  pRocEEDiNe  [pakt  ii. 

8««*-^  The  oaths  having   been    administered,  the 

Production  of  books  Containing  the  freeholders  roll,   as  made 
nU^&c         up  at  t&e  last  meeting,  and  the  minutes  of  such 

meeting,  are  then  produced  by  the  sheriff  clerk, 

or  Stewart's  clerk,  under  the  penalty  of  jflOO  by 

jip.dfU.       the  Stat.  16  Geo.  S.  c.  1 1.  ^11;  and  if  not  the 

books,  a  copy  of  such  roll  and  minutes,  extract* 

ed  and  signed  by  such  clerk,  must  be  produced 

Choice  of       This  done,  the  electors  proceed  to  the  choice  of 

S^  iie.       a  preses  and  clerk,  the  manner  of  which  has 

•^'f.^-       been  already  stated  («)• 

M$f  4S$^    .      The  preses,  when  elected,  receives  the  roll 

from  the  person  who  presided  at  his  election, 
'and  proceeds  to  administer  the  oaths  to  the 
clerk. 

ii^.c?.ciTui.       According  to  the  Scots  act  of  1681,  c,  21, 
Objections  to  .^  J  the  Stat  16  Geo.  9.  c.  11.  §  U,  this  is  the 

proper  period  for  bringing  forward  claims  to  be 
put  upon  the  roll,  or  to  make  objections  to  the 
title  of  any  persons,  who  are  upon  the  roll. 

{a)  According  to  the  plan  what  will  be  the  result  of  the 

hitherto  pursued,  the  remain-  principal  election.  Hence,  the 

der  of  the  proceedings  would  proceedings  at  the  poll  bear 

belong  to  the  following  chap-  1)ut  little  analogy  to  those  ia 

ter,  but,  ViS  ill  Scotland,  the  England  and    Ireland,    and 

great  contest  is  in  the  sub-  upon  that  account  it  has  been 

elections  of  preses  and  clerk,  thought    better    to  continue 

and  of  delegates,  when  these  the  proceedings  at  the  elec* 

sub-elections  have  been  made,  tion  without  interruptioo, 
it  is  pretty  well  aicertained 
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These  questions  are  decided  by  the  freeholders,      *jct.  a. 
the  preses  having  always,  by  the  stat.  16  Geo.  2.  RoO  ft4iii«tei^ 
c.  J  1 .  §  1 3,  the  casting  voice  in  the  case  of 
equality. 

When  the  roll  is  adjusted,  the  preses,  under  andcaUed; 
the  penalties  before-mentioned,  proceeds  to  calL  by  the  vot^ 
the  same,  and  to  receive  the  votes  accordingly ;  ^iSi^"^*^ 
any  persons  who  may  be  dissatisfied  with  any. 
decisions  of  the  meeting,  making  their  protest 
against  them. 

When  the  votes  are  given,  the  preses  him-  jpp.cMiu 
self,  giving  the  casting  vote,  if  they  are  equal, 
declares  who  has  the  majority,  and  that  he  is 
elected  representative  of  the  county.  And  the 
aninutes  being  then  read  over  and  signed,  thg 
meeting  is  dissolved. 

\ 

% 

At  elections  for  Edinburgh  ;— The  proceed-  Ediabnr^ 
ings  are  under  no  particular  statutory  regula-  Procecdingii ti 
tions,  further  than   the   general  requisition  of  ^*  «*««^«« 
the  Stat,  6  Ann.  c.  53. 

The  election  takes  place  according  to  the  pre-  ^4„|,^  ^  ^^ 
rious  appointment.  The  same  general  oaths  are 
taken  either  in  all  instances,  or  if  required,  as 
at  elections  for  knights  of  shires,  with  the 
exception  of  the  bribery  oath,  for  which  that,  in 
the  Stat.  16  Geo.  2.  c.  11.  §  34,  is  substitutedt 
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^  ^  The  oaths  being  taken,  the  sheriiF'a  precef/t 

boiT.  .  to  the  lord  provost,  and  also  his  to  the  council 
being  rea49  and  entered  upon  the  minutes,  the 
candidates  are  proposed,  and  the  votes  given 
according  to  the  roll,  which  is  called  by  the 
clerk.  The  majority  being  ascertained,  and  the 
result  declared  by  the  lord  provost,  the  clerk  iii 
thereupon  ordered  to  certify  the  name  of  the 
person  elected  to  the  sheriff.  And  tlie  minutes 
being  completed*  the  meeting  ends, 

iMi  tm       At  ele(:tions  for  districts  of  burghs :— The 

1.  delegates  for  the  several  burghs  having  been 

m.         respectively  chosen  as  before-mentioned,  and 

'  convening  jEit  the  proper  place  and  time,  the  de^ 

legate  for  the  presiding  burgh  acting  as  preses,* 

and  the  common  clerk  of  the  same  burgh  acting 

as  common  clerk,  the  delegates*  produce  to  such 

common  clerk   the  precepts   to  their  several 

burghs,  and  also  their  commissions. 

m 

Jhe  stats.  2  Geo.  2.  c.  24,  and  l6  Geo.  3. 
c.  1 1.  §  38,  are  then  read,  the  preses  administers 
to  the  common  clerk  the  oaths  to  government, 
who  signs  them  together  with  the  assurance ; 
tod  having  been  sw^orn  also  according  to  the 
^96.  jBtatute  of  Geo.  2,  he  reacls  the  commissions, 
entering  their  substance  in  the  minutes.  Objec- 
tions;  if  any  to  the  commissions,  are  then  taken. 


whereupon  the  clerk  decides  according  to  the     ^^r^^ 
Stat.  16  Geo.  2,  c.  11.  §  SO.  AFP.c\xxiu 

■    * 

A 

By  §  32  of  that  act,  if  any  person,  to  Whom  ^pp^  ^iixUi. 
no  commission  has  been  made  out,  insists  that 
he  was  duly  elected  a  delegate  from  any  royal 
burgh,  he  is  to  be  admitted  to  the  meeting,  and 
may  offer  to  take  all  the  oaths  required  by  law, 
and  declare  for  whom  he  would  have  voted,  had 
he  been  duly  commissioned;  whereupon  the 
oaths  are  to  be  administered  to  him,  and  his 
declaration  is  to  be  entered  in  the  minutes ;  but 
the  clerk  is  not  to  receive  him  as  a  voter.r— The 
commissions  having  been  read,  the  clerk  ad* 
ministers  to  the  electors  the  oaths  to  govern- 
ment; and  that  in  the  16  Geo.  2.  c,  II.  §  34,  ^.  cUxt. 
if  required  by  any  elector.  The  candidates  are 
then  proposed,  and  the  delegates  give  their 
votes;  that  delegate,  who  is  preses,  having  (by 
the  act  of  union,)  and,  if  he  be  absent,  or  refuse  ^i jip.  rxv.  dxx. 
to  vote,  the  delegate  from  the  presiding  borough 
at  the  last  election,  the  last  but  one,  or  the  last 
but  two,  having,  (by  the  l6th  Geo.  2.  c.  U. 
§  28.)  a  casting  vote  in  case  of  equality.  By  the 
14th  Geo.  3.  c.  81.  §  2.  where  the  council  of  the  App-  ckxxiii. 
borough,  which  ought  to  have  been  the  presiding 
borough,  has  been  reduced,  and  not  revived,  the 
casting  vote  is  with  Uie  delegate  from  the  borough  . 
next  in  tnm  to  preside. 
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sj?;^  The  majority  being  declared^  the  clerk  18  order- 
ed by  the  meeting  to  make  the  return.  After 
which  it  only  remains,  at  such  meeting,  for  the 
minutes  to  be  signed  by  the  preses  and  clerk. 


Section  7.    Ireland. 


AS  to  appointing  sub-sberifis : 

County  eieo-  With  respect  to  elections  for  knights  of 
Ahu,  icct  4.  shires  : — The  sheriff  is  enjoined  by  the  Irish 
jpp.  cezi.  Stat.  35  Geo.  3.  c.  29*  §  5,  in  those  cases  where 
deputies  to  be  Dooths  or  polung  placcs  are  to  be  by  him  pro- 
Jii«,56i.'       yided  as  before  mentioned,  also  in  the  same 

cases  to  appoint  a  (a)  deputy  [h)  for  each  booth 

ft 

or  polling-place,  except  where  he  himself  shall, 
.*#iit«, 66«. (e).  preside:  And  by  the  stat.  57  Geo.  3.  c.  13L 
Where  extra'  §  4.  in  those  cascs  whcrc  extra  booths  or  build-, 
putyto'beftt  ings  are  to  be  provided  under  that  act,  a  cor- 
responding number  of  deputies  is  to  be  appointed^ 
and  paid  at  the  same  rate,  and  in  like  manner  as 
the  others. 

(a)  By  the  stat  57  Geo.  3.  to  demand  upon  oath  off adi 

c.  131.  §  30.  no  sheriff  of  any  person  whether  he  has  such 

^  county  in  Ireland  is  to  ap-  freehold  } 

point  any  person  to  act  as  his  {b)  By  the  aboye  dftUSCj; 

deputy^  unless  such  person  every  such  deputy  is  to  be 

shall  be  a  freeholder  of  the  paid  not  exceeding  a  guinea' 

county,  having  a  freehold  of  a  day  each,  at  the  joint  €Xr 

the  yearly  value  oi£50  above  pence  of  the  candidates 
all  charges^  and  the  sheriffis 


eaeh. 
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The.  Irish  stat.  35  Geo.  3.  c.  29.  by  §^  1,      ^^^^ 
provides,  that  the  returning  officer,  notwith-  App.  cexui. 

,  ,  .  /.J  •  Sheriff,  noU 

Stand ing    the    appointment  of  deputies,    naay  withstanding 
himself  take  the  poll  at  any  of  the  booths  or  deputies,  may 
polling-places  ;  so,  be  may  change  such  deputies  ^  ma/chas^ 
from  one  to  another  during  the  election,  or  he  pa^ST."^^*' 
may  remove  them  and  appoint  others  i   such  - 
changes  or  removsds  being,  hy  §  11,  to  be  made  4v.oGdhr. 
publicly,  and  proclaimed  in  the  booth  where 
they  take  place.— By  §  9,  every  such  deputy  is,  DepuUw  to  be 
before  he  proceeds  to  take  the  poll,  to  take  and  Aj/p.  eeUifi. 
subscribe  the  oath  therein,  in  the  presence  of  otAh.) 
the  returning  officer,  who  is  to  administer  the 
4Bame,  and  a  memorandum  thereof  is  to  be  enter* 
ed  on  the  poll- book. 


The  general  duty  of  a  deputy  is  to  take  the  Doty  or 

•«  ,  ,  Sheriff's  de- 

poll  "at  the  booth  or  place  whereat  he  is  stationed,  puties. 

And  in  so  doing,  by  the  stat.  5?  Geo.  3.  c.  131.  %».coccxxvi. 

§  16,  when  any  person  shall  tender  his  vote  as 

a  freeholder,  the  deputy  presiding  at  the  booth 

or  building  is  personally  to  examine  such  person  Towhatpoiats 

,  •  they  may  exa- 

as  to  his  name  and  residence,  and  as  to  the  value,  mine  free. 

holders. 

tenure,  and  situation  of  his  freehold,  and  whether 
it  arises  from  a  rent  charge  (a). 


(a)  By  the  above  clause,  mioe  any  person  tendering 

na  otter  person  besides  the  his  vote,  on    any  pretence 

deputy^    whether    barrister,  whatever,   daring    the  con- 

attoriieyy  agent,  candidate,  tinnance  of  the  poll,  in  any 

elector,  or  other  person,  is  to  of  the  polling-booths.    App. 

pliead,  or  speak  to,  or  exa-  ccccxxvi. 
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^^!^     ^   Under  the  Irish  stat.  87  Geo,  8.  c.  47.  %  12, 
jfp.  eexcT.      when  any  question  occurred  respecting  a  right 

to  Tote,  which  the  deputy  might  not  think  lun* 
self  competent  to  determine,  he  was  to  caQ  on 
4^aooeufi.  the  sheriff.  The  stat.  57  Geo,  3.  c.  131.  &  17* 
poinu,  qoMh  rccitiug  doubts  as  to  the  power  of  the  depotiei 
pqtodvirtefto  in  the  rejection  and  eicamination  of  persoM 
returnlDf    ^   tendering  their  votes,  restricts  it  to  the  examinA* 

tion  above  mentioned  ^  and  upon  any  objection 
arising  as  to  the  right  of  any  person  to  vote^  il 
is  to  be  forthwith  referred  to  the  returning 
officer  or  officers ;  nor  is  any  deputy  to  investi- 
gate such  person's  right  to  vote  without  such 
reference, 

App.9nUyr.  By  the  Irish  stat.  35  Geo.  3.  c.  29-  5  10, 

Depatiet  eMh  "^  ^^      ^        # 

dftytoffiTeiip  every  deputy  is,  each  day,  upon  notice  from  the 

their  boekl  on  .^         j.      .^       '  ^        §. 

aotiee.ace.      returning  officer,  (which^  "^y  §   il>  is   to  be 

publicly  given  in  the  place  where  he  is  takuog 
the  poll,)  to  close  his  poll-book^  and  deliver  it  op 
to  such  officer,  under  a  penalty  of  ^o  on  refusal, 
or  on  continuing  to  take  the  poll  after  be  shall 
have  been  directed  to  stop,  or  taking  it  before  he 
shall  be  again  directed  to  proceed ;  and  votes 
subsequently  taken  by  him  are  made  void  (a). 

(a)  B]r  the  stat.  57  Geo.  3.  such  absence,  immedialelf 

c.  13 !•  I  289  any  deputy-  appoint  another  p^iton^  or 

sheriff  absenting  hiniBelf  is  personSi  to  act*  Aod^bvftg^ 

to  forfeit  all  compensation  any  deputy  refusing  cir..ae- 

for  attendance  at  the  elec-  glecting  to  perform  lu8  Aytar 

tion.      And    the    returning  according  to  the  act^  is  liable 

ofiBcer,  or  officers,  may,  on  to  the  same  penalty'  as  re- 
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m 


With  respect  to  other  elections  (a)  :-^It  has      ^^  ''• 


been  explained,  that,  in  certain  cases^  returning  is  wImi 

officers  are  to  provide  booths,  or  polling-places,.  api>oiBted. 

according  to  the  Irish  stat  35  Geo.  3.  c.  29.  ^'»te,563. 

§  6*    In  such  cases  only,  there  is  a  correspond- 

ing  provision  for  the  appointment  of  a  deputy 

for  each  booth  or  polling-place.  And  the  before-  Attu,  6i9, 69o. 

mentioned  provisions  as  to  the  duty  and  power 

of  deputies,  in  the  57  Geo.  3.  c.  131.  §  I6  and  4^.<»«axT. 

17>  Apply  in  all  cases  where  the  right  of  election 

is  in  freeholders. 

With  respect   to  the  appointment   of   poll  Poiiderki 
clerks :— ^Both  at  elections  for  knights  of  shires  poUited. 
and  other  elections,  this  appointment,  by  the 
same  respective  sections  of  the  Irish  statute  above  ^j^«ai.miL 
mentioned,  hinges  upon  the  same  circumstances 
aa  are  ^  necessary   to   authorize  the  providing 
booths,    or    appointing   deputies  to   returning  Ante,  56i,6eA.' 
officers,  clerks  being  to  be  appointed  in   the 
same  number.— And  by  the  stat.  57  Geo.  3.  App.tceexii. 
c»  131.  §  4,  where  extra  booths  are  to  be  pro-  ^^j^*"**'^^**) 
Tided  under  that  act,  a  corresponding  number  tobe»SwL 
of  poll  clerks  (6)  is  to  be  appointed. — And^  by  ^^  ^^' 


tuniing-officersy  viz,  of  ^10 
ior  eadi  iDStance  of  refusal 
^  neglect.  ^Pp»  ccccxxxii. 
ccoczxxiii.  and  see  ante,  Agg. 
(a)  iThere  is  a  provision 
for  Uie  apijoiutmeut  of  poll- 
clerks  and  deputies  at  elec- 
tioDB,  holden  by  the  sheriffs 
of  Londonderry,  by  the  Iriik 


stat.  40  Geo.  3.  c.  SO.  §  2, 
which,  as  the  same  sherift 
hold  the  election  for  the 
county,  and  for  the  citjand 
county,  may  apply  to  either; 
see  ante,  S62,  d.  ^PP: 
cccxxv. 

(b)  The  poll-clerks  are,  bj 
the  Jriih  sUt  35  Geo,  ».  c. 


621  (a) 
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Sell.  7. 


i^PP.  OOOCZaDUii 


(wkert  §u  t&« 
oath*). 


§  26,  every  poll  clerk,  before  taking  the  poll,  is 
to  take  the  oath  therein,  which  is  to  be  admi- 
nistered by  the  returoiiig  officer* 


With  respect  to  the  appointment  of  commis- 

sioners  to  administer  oaths,  and  of  their  admi- 

App.  ccexcti!.     nistration  of  the  same  to  electors : — ^The  statw 

51  Geo.  3.  c.  77*  §  4,  provided,  that,  in  order 

that  persons  desirous  of  taking  the  oaths  and 

declarations  in  the  Irhh  stats.  IS  &  14  Geo.  3* 

c.  S3,  and  33  ^Geo.  3.  c.  21,  at  any  election, 

might  have  an  opportunity  of  so  doing;    the 

oa  pon  de-      returning  officer,  on  demand  of  a  poll,  was,  at 

cer  on  request  the  requcst  thcrcm,  to  appoint  two  or  morejos^ 

oom^Umeri  ticcs  to  administer  the  same,  as  therein  directed. 

to  mdmi.imr    _^j^^  ^^  q^^  S.  c.  13 1 .  §  6,  authorizcs  and  re- 

App.  eccexTii.  quircs  such  justices  (a),  severally,  and  at  different 
miniiier  oaths ;  places,  apart  from  the  place  of  polling,  to  admi- 
oaths.  nister  all  the  oaths,  declarations,  and  affirmations 

required  of  persons  oflfering  to  vote,  except  the 

bribery  oath  or  affirmation,  which  is  to  be  taken 

Aiv.cQca^nu,    as  before  the  act,  (§  7.  of  the  act  giving  an  oath 

Commissionen  to  be  taken  by  such  justices,  in  Keu  of  a  former 

one,  which  oath  is  to  be  administered  by  the 


29.  ^  6,  and  the  SJ  Geo.  3. 
c.  131.  §  4,  to  be  paid  in  the 
same  manner  as  the  depu- 
ties,   ^pp^  ccxli.  ccccxvi. 

(fl)  An  allowance^  not  ex- 
ceeding one  guinea  a  day,  to 
such  persons  for  their  trouble 
and  attendance^  is  authorized 


by  §  13.  of  the  act,  which  is 
to  be  made  up  equally  by  all 
the  candidates.  And  by  §28 
and  29,  they  are  subject  to  the 
same  liabilities  for  absence  or 
neglect  of  duty  as  the  sherifTs 
deputies  are.  Jpp.  ccccssiii* 
ccccxxxii.  ccccxxxiii. 
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returning  officer.) — ^And,  by  §  1 1 ,  if  the  number       tSlIj 


of  persons  so  appointed  shall  be  insufficient,  the  fSkoTH^u 
Returning  officer,  on  request  in  writing  of  any  Jf^L^ 
candidate  present,  may  appoint  such  further  ^ 
number  as  shall  be  necessary  to  prevent  delay. 

The  same  statute,  by  §  8,  directs,  that  after  4SLnMdMim* 
the  persons  so  appointed  shall  have  taken  the  *"»«<> fiaD»»|r 

^  ^^  apply  to  aei>m- 

oath  required  of  them,  any  person  claiming  to  "J^}®?*'*?! 
vote  may  before  voting,  apply  to  any  one  of  ^^^  *^ 
Ihem,  to  administer  the  oaths,  declarations,  or 
affirmations,  or  aiiy  of  them,  and  he  is  thereupon  mc£^i!iutered, 
to  administer  the  same  (except  the  bribery  oath  ^S«fi!uktor, 
or  affirmation)  to  the  person  so  applying,  to  *^.  coecxx. 
whom  a  certificate  thereof  is  to  be  thereupon  jjjfi.'^^^ 
given  (a),  and  such  person  is  to  be  deemed  to  have  ^SfiLte  to 
taken  or  made  the  oaths,  declarations,  or  af-  J««;^d«n«®f 

'  '  hftTiDg  taken 

iBrmations  therein,  on  producing  such  certificate  j**'"*^^^, 
to  the  person  taking  the  poll ;  (to  whom,  by  £f^*j2!l!r 
^  10,  the  same  is  to  be  delivered,  and  by  him  S*^*"^*" 
cancelled.)      And,   by  §   9,    where   a  person  ^«».«octti. 

Persons  offer-  - 

shall  offer  to  vote,  without  producing  such  cer-  ingtoTote, 

not  prodneUif 

tificate,     and    shall   be    called    upon    for    the  certiflcatei,M 

oath*  &e.  TO* 

oaths,  affirmations,  or  declarations,  such  are  not  quired,  to  with- 
to  be  administered  by  the  returning  officer,  or  missionerto 
person  taking  the  poll,  but  he  is  to  withdraw,  nistered.  *"*' 
and  go  before  one  of  the  commissioners  for  that 
purpose.     The  same  act,  by  §  11,  requires  the 

(a)  By  §  12  and  13>  print-  cers,    at  the  joint  expence 

ed  forms  of  cef  tificates  are  to  of    the    candidates.       '^PP* 

be   previously  provided  by  ccccxxii.  ccccxxiii. 
the  returning  onicer  or  ofti- 
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^^^z  clerk  of  the  peaoe,  or  a  deputy  to  be  appointed 
j\j\j^i^  hy  hhn,  (being  previously  sworn,  according  to 
^^^^tobe  §  '^  of  the  act,)  to  attend  each  of  such  justices  [a), 
»w«,  Mi^to    and  to  give,  without  fee  or  reward,  to  each  person 

attend  to  giTe  ,       ^  « 

certifiestes.  taking  the  oaths,  or  making  the  declarations,  or 
(wkervaeetAe  affirmations,  a  Certificate  thereof;  which  certifi* 
firmer m^)  catc  must  coutain  their  names,  additions^  and 
jtfp:  f^ocesaSSL  places  of  abode.— By  §  12  the  oaths  and  der 
be^^inUta^  clarations  are  to  be  administered  to  as  many  of 
to^et^T^  the  electors  together,  not  exceeding  12,  being 
**^**"^  '*•    ready,  and  desiring  to  take  or  make  the  same, 

as  can  conveniently  be  done. 
As  to  providing  places  wherein  for  such  cooi*^ 
w49i  ffT^'H-     mitsioners,  &c.  to  act : — By  the  stat.  51  Geo.  S» 

c.  77i  §  4,  tlie  oaths,  &c.  were  to  be  administered 

in  some  convenient  part  of  the  court  or  place 

where  the  election  was  carrying  on.     But  the 

i4n».  eoeazH.     stat.  57  Gco,  8.  c.  131.  §  18.  directs  the  return* 

Rstitniliiff  of* 

floMto«]^>  ing  officer  or  officers  to  appoint,  find^  and  pro* 
pUeet  wberein  yidc  a  proper  place  wherein  for  tlie  persons  ap* 
lionenMdthe  pomtcd  unucr  the  act,  (that  is  the  commission- 
9«Meto«et,     efs  and  clerk  of  the  peace  or  his  deputy,)  to 

execute  their  duty,  to  which  the  electors  may 
have  free  access  without  interrupting  the  poll, 
and  so  as  to  enable  the  persons  appointed  to  act 
separately  without  interfering  with  each  other, 
each  of  which  places  is  to  be  open,  (and  attended 
by  the  person  or  persons  appointed  to  act  there,) 

(a)  By  §  11,  for  this*  at-  Cfcding^  half  a  guinea  a  day 

tendance  the   clerk  of  the  each,  to  be  defrayed  by  the 

peace,  or  his  deputy  or  de-  candidates  in  equal  propor* 

putiesi  are  to  receive  not  ex»>  tion^. 
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during  all    such  times   as   the   poll   shall   be      ^^Jj 


open,  and  to  continue  so,  at  least  eight  hours  Sachpiawtto 
in  every  day,  between  the  hours  of  eight  in  the  open  eight 
morning  and  eight   in  the  evening, ,  until  the  *o^*    ^* 
final  close  of  the  poll. — ^And  by  §  13,  upon  no-  jfpp.  oceeaaSL 
tice  by  the  candidates,  or  any  of  them^  three  writing  from 
days  at  least  before  the  election,  the  returning  ^yu  bdfon 
officer  or  officers  must  provide  booths  or  other  ta^nfoiOMri 
proper  places  for  the  purpose,  so  as  to  be  ready  J^^*^  fo, 
against  the  day  of  election,  the  expence  whereof  J^J^J^^^jJ^ 
is  to  be  repaid  by  the  candidates  in  equal  pro-  JJii^*^'*^*^ 
portions. 

As  to  the  appointment  of  interpreters :— By 
the  Stat.  57  Geo.   9,  c.  131,  §   15,  returning  App.  cocmiw. 
officers  are  on  demand   or  request  in  writing  floen  on  de-  * 
of  any  candidate  or  candidates,  to  appoint  as  ^Int  int^ 

,        .  .  .  .    .  prefers  to  at- 

many    competent    persons    to    act   as    mter-  tend  at  the 

preters(a)   as  there  shall  be  places  of  polling,  ^  ' 

or  places  of  taking  the  oaths,  &c.  so  that  one  nndntpUeei 

for  administer- 

such  interpreter  shall  attend  each  of  such  places,  ing  oathi,  &§. 
to  translate  faithfully  the  oaths,  declarations, 
and  affirmations,  and  such  questions  and  an- 
swers as  are  by  the  act  required  to  be  taken, 
made,  asked,  or  given  at  the  place  of  polling, 
and  before  the  persons  appointed  to  administer 
oaths,  &c.     And  every  such  interpreter  is  im-  interprctcn  to 

"^  *  be  iwonu 

mediately  upon  his   appointment,   and  before 

acting,  to  take  the  oath  in  the  act,  which  Hm  M-  occcxzt. 

returning  officer  or  officers  are  to  administer.      ««*./*** 

(a)  By  thesameclaasethe  day  each,  is  to  be  defrayed 

allowance  to  be  made  to  such  by  the  candidates  in  equal 

persons  for  attendance,  not  proportions.  i 

exceeding  half  a  guinea  a  ^ 


;  "»      ;  t   622   3 
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OF  THE   PROCEEDINGS  DURING   TBB   POLL. 

Section  l.  Of  commencing  the  poB;  of  the  con- 
tmuance  thereof;  and  of  the  hours  during  which' it  is 
to  be  kept  open* 

Section  2,  Of  the  administration  of  oaths  to  ekctors; 
what  oaths  may  be  required  of  electors  in  general^  of 
electors  at  the  different  electiom^  and  of  electors  at  par' 
ticular  places. 

Sbction  3.  .  According  to  what  right  of  voting  votes  are 
to  be  received  on  the  poll;  where ^  bj/  what  description^ 
and  in  what  manner  votes  shall  be  given;  and  of  the 
tender  of  votes. 

Section  4.  Of  the  manner  of  taking  the  poll;  and  of 
receiving  votesj  with  a  query. 

Section  5.  Of  the  production  of  annuity  registers^  and 
land  tax  assessments* 

Section  6.    Scotland. 
Section  7.     Ireland. 


WHEN  a  poll  has  been  demanded,  the  re^ 
turning  officer  is,  in  consequence,  called 
upon  to  enter  upon  a  most  important  duty,  that 
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of  receiving  the  votes  of  the  electors,  whereupon      «wt.  t. 
he  is  afterwards  to  found  the  return.     The  na-  Ante,  457,  h 
ture  of  his  office,  vnth  regard  to  such  duty,  and  **^* 
his  responsibility  therein,  has  already  been  con- 
sidered ;  it  has  adso  been  seen,  that,  in  order  to  Ana,  468.  ire, 
the   proper   execution  of  his  functions,  he  is        *      • 
powerfully  protected,  and  is  himself  clothed  Ante,  sib. 
with  high  authority.  ^^f  *^»  ^^^ 

The  order  of  proceeding,  in  taking  the  poll, 
has  been  marked  out  by  the  tv/o  statutes  of  the 
7  and  8  Will.  3.  c.  25^  and  that  of  the  25 
Geo.  3.  c.  84. 

By  the  stat.  7  and  8  Will.  3.  c.  25.  §  3,  upon  Ante,  sin. 
a  poll  required,  it  was  to  be  proceeded  in,  forth'- 
tvith,  in  some  open  or  public  place,   to  be  ap- 
pointed according  to  the  directions  of  that  act. 

That  statute  only   applied    to  elections   for  Acaiieiec- 
knights  of  shires;  but. now,  at  such  election,  or  commence  on 
at  any  other,  when  a  poll  is  demanded,  it  is  by  which  u  Ts^de- 
the  Stat.  25  Geo.  3.  c.  84.  §  1  {a),  to  commence  S^n^L^xt^Uya? 
on  the  day  upon  which  it  is  demanded,  or  upon  fj^jj^e^on  suit' * 

day,  and  then 
•n  the  day  fol* 
(a)  Tlie  Stat.  25  Geo.  3.  c,     **" ^consent  of  the  lords  spiri-  lowing, 

84.     (For  the  title,  see  ante,  "  tual    and    temporal,     and 

533.)  **  commons,    in  this   present 

'*  For  the  better  regulation  *^  parliament  assembled,  and 

"  of  polls    and    scrutinies,"  **  by    the    authority  of    the 

"  Be  it  enacted,  by  the  king's  "  same,  That  from  and  after 

"  most  excellent  majesty,  by  "  the  first  day  of  August,  one 

'*  and   w;th   the  advice  and  **  thousand  seven  hundred  and 
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iect.  1.       the  next  day  at  furthest,  unless  i  t  be  upon  Sunday^ 
rpmMh'     and  then  upon  the  following  day.    At  the  time 

*13  *^ihf'  *^  eighty-five,  every  poll  which 

pott  629.)  *'  ^^^^^  ^  demanded  at  any 

«*  election  for  a  member  or 


t< 


"  members  to  serve  in  par- 
**  liament  for  aYiy  county, 
"city,  borough,  or  other 
**  place,  within  England, 
**  IVaks^  or  for  the  town  of 
"  Berwick-upon-Tweed,  shall 
'*  commence  on  the  day  upon 
*^  which  the  same  shall  be 
''  demanded,  or  upon  the 
''  next  day  at  furthest,  (unless 
*'  it  shall  happen  to  be  a 
"  Sunday,  and  then  on  the 
**  day  after) ;  and  shall  be 
"  duly  and  regularly  pro- 
**  ceeded  in  from  day  to  day 
"  (Sunday%  excepted)  until 
^*  the  same  be  finished,  but 
"  so  as  that  no  poll  for  the 
"  election  of  any  member  or 
•*  members  to  serve  in  parlia- 
"  ment,  shall  continue  more 
"  than  fifteen  days  at  most 
*5  ( Sunday i  excepted) ;  and 
"  if  such  poll  shall  continue 
•*  until  the  fifteenth  day,  then 
*'  the  same  shall  be  finally 
*'  closed,  at  or  before  the 
"  hour  of  three  in  the  after- 
"  noon  of  the  same  day ;  and 
"  the  returning  officer  or  offi- 
"  ccrs  at  every  such  election 
"  shall,  imnicdiHtcly,  or  on 
"  the  day  next  after  the  final 
"  close  of  the  poll,  ti^Iy, 
"  fairly,  and  publicly  declare 
"  the  name  or  names  of  the 
•*  person  or  persons  who 
**  have:  the  majority  of  votes 


on  such  poll,  and  shall 
"  forthwith  make  a  retara 
."  of  such  person  or  pcrtons, 
"  unless  the  returning  officer 
"  or  officers,  upon  a  scrutinj 
*'  being  demanded  by  any 
**  candidate,  or  any  two  or 
"  more  electoffty  shall  deem 
"  it  necessary  to  grant  the 
'^  same ;  in  which  case,  it 
"  shall  and  may  be  lawful 
*'  for  him  so  to  do,  and  to 
"  proceed  thereupon,  but  so 
'*  as  that  in  all  cases  of  a 
"  general  election,  every  re- 
"  turning  officer  or  officers 
"  having  the  return  of  a  writ, 
*V  shall  cause  a  return  of  a 
''  member  or  members  to  be 
'^  filed  in  the  crown  office,  on 
**  or  before  the  day  on  which 
"  such  writ  is  returnable; 
"  and  every  other  returning 
"  officer  or  officers,  acting 
*^  under  a  precept  or  man- 
*^  date,  shall  make  a  return 
''  of  A  member  or  niembersi 
**  in  obedience  to  such  prc- 
''  cept  or  mandate  at  least 
"  six  days  before  the  day  of 
**  the  return  of  the  writ,  by 
**  virtue  of  which  such  elcc* 
^'  tion  has  been  made ;  and 
**  so  that  in  case  of  any  elec- 
"  tion,  upon  a  writ  issued 
**  during  a  session  or  proro- 
*'  gation  of  parliament,  and 
*'  a  scrutiny  being  granted  as 
"  aforesaid,  then  that  a  return 
"  of  a  member  or  meml)er8 
**  shall  be  made  within  thirty 
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thus  appointed  by  law,  the  returning  officer  ^ro^      Sect^ 
cecds  to  open  the  polL  •  (At  to  the  com* 

.  ^  .  .  mencement  ^ 
the  a^oumed 
poUtaNewportf 

The  passage  in  iP'hitelockey  in  which  he  says^*  *^f potty 

that  if  the  clemandcrs  oF  the  poll  do  afterwards 
"waive  it,  yet  the  sheriiF  must  proceed  in  the 

sciiitiny,  (using  that  term  for  poll),  can  only  be  Anie,57$.  (n), 

upon  the  supposition,  that  if  those  who  make 

the  demand  do  not  pursue  it,  yet  tihat  some 

others  do. 


It  g<?em6  tliercfore  that  a  returning  officer  if, 
upon  his  attending  at  the  proper  place,  in  pro- 
per time,  no  electors  come  forward,  ma3% 
after  a  reasonable  interval,  treat  the  demand  of 
a  poll  as  a  nullity,  and  make  the  return  forth- 
with. 

And  this  proposition  seems  to  be  warranted 
by  what  passed  in  the  following  case. 

fVestminsler,  2()th  June,   1661.     Sir  P// /////>  eJoani,««o. 
JVarivickj  and  sir  Richard  Everard,  were  de-  J[inri)ftoii 
clarcd  burgesses,  upon  the  view,  by  the  bailiff;  ^^^^^^^   \ 
after  demand  of  the  poll  ou  the  behalf  of  sh*  wiuiinarca- 

*  sonable  time, 

!•€•  (Hrning:  of- 
ficer may  then 

•'  days  after  the  close  of  the    **  same  can  conveniently   be  lurnfprthwitb, 
**  poll,     (or    sooner,     if   the     "done)." 

S  S 


^ 
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Arrt  !•■ 


Thomas  Clarges  ;  sir  William  Playier  and  sir 
William  Polteney  (a)  appointed  five   clerks  to 

< 

take  the  poll,  and  staid  above  an  hour  to  take 
it;  and  none  came  to  pursue  it.  Sir  Phillip 
Warwick  and  sir  Richard  Everard  were  re- 
turned, and  were,  by  the  committee,  and  by 
the  house,  holden  duly  elected. 


London,  when      With  respcct  to  elections  for  London.     An 

enactment  had  been  made,  regulating  the  com- 
mencement of  the  poll,  by  the  stat.  1 1  Geo.  1. 
c.  18.  §  4,  which  is  similar  to  that  above  stated 
in  the  25  Geo.  3.  The  latter  act  has  an  excep- 
tion by  §  9  (i),  which  would  make  it  question- 
able  whether  the  case  of  any  such  election  is 
within  its  operation. 


2.  Of  the  continuance  of  the  poll : 

It  was  not  unusual   formerly,   first   to   elect 


(a)  It  docs  not  appear  in 
what  capacity  sir  JF.Plat/tcr, 
and  sir  IK  Polteney ,  stood. 

(b)  The  Slat.  25  Geo.  3. 
c.  84.  fFor  the  title,  see 
ante,  533.) 


§  9.  "  Provided  always, 
"  and  be  it  enacted,  That  no- 
**  thing  in  this  act  before 
"  contained  shall  extend  to, 
•*  or  in  any  wise  affect,  alter, 
**  or  regulate  the  mode  or 
**  time  of  proceeding  at  any 


"  election  of  any  member 
**  or  membci*s  for  any  plact 
"  where  particular  rcgula- 
"  tions,  touching  the'dura« 
tion  of  polls  and  scrutinies, 
are  specially  enacted  by  sta- 
tute, but  that  every  such 
election  shall  be  begun  and 
"  carried  on  in  the  same  man- 
**  ner  as  if  this  act  had  not 
**  been  made." 

See   London,    1804|    post^ 
631.  D. 


<( 


<( 


(t 


i< 
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one  member,  and  then  to  adjourn  the  election      ,f^^ 
of  a  second  to  a  future  day  (a),    there  being 
originally  no  restriction   upon  such  adjourn- 
ments. 


The  statute  law  has  now  prescribed  certain  AMe^btt^sts. 
rules  with  regard   to   adjournments,  not  only  *  - 

touching  the  place,  according  to  what  has  been 
already  noticed,  but  also  with  respect  to  time. 
The  Stat.  7  and  8  Will.  S.  c.  25.  \  5  (i),  after 
prohibiting  adjournments  in  the  case  of  elec- 
tions for  knights  of  shires,  to  any  other  t6wn 
or  place,  except  by  consent  of  candidates,  for- 
bad any  unnecessary  adjournments  in  the  same 
place,  directing  that  the  poll  should  be  pro- 
ceeded in  from  day  to  day,  and  time  to  time, 
Avithout  any  further  or  other  adjournment,  ex- 
cept by  such  consent  (c). 

Since  which  the  stat.  25  Geo.  3.  c.  84.  §  1,  (d).  Poll  tp  be  pro. 

(a)  Sec  ante,  574*^  n.  (a),  ranted  adjournments,  in  some 
See  also  the  notes  to  the  JBm-  cases,  as  in  those  of  Canr- 
tol  case,  1  Doug.  287,  where  bridgcshircy  4th  February, 
lord  GUnhervie  says,  "  I  do  l697»  12  Joum.  84,  and  of 
not  know  of  any  thing  to  bin-  London,  5th  March,  1713, 
der  the  election  of  two  mem-  17  Journ.  488,  wherein  there 
bers  being  made  the  one  after  were  questions  of  this  sort 
the  other  at  this  day."  amongst  others.     Into  these, 

(b)  For  this  clause,  see  however,  it  is  not  necessary 
antty  519.  to  enter,  the  law  being  ex- 

(c)  In  the  interval  between  pressly  laid  down  by  the  stat. 
the  statutes  7  and  8  W.  3.  c.     25  Geo.  3.  c.  84. 

25,  and  25  Geo.  3.  c.  84,  there         (d)  See  this  clause,  antCj 
nerc  complaints  of   unwar-    623. 

S  s  2 
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^^^     which  applies  generally  as  before  observed,  to 
ecedcdinfrom  all  elections,  after  directiiis:  when  the  poll  shall 

day  today  .  °  ^ 

oatu  finifliied.   commerice,  enacts,  that  it  shall   be  duly  and 

regularly  proceeded  in,  from  day  to  day,  (Sun^ 
days  excepted )y  until  it  be  finished. 


Adjournment 
of  poli  for 
CODTity  of 
Sootiiampton, 


ifai^sis.  With  respect  to  elections  for  the  county  of 

Southampton  ;— It  has  been  shewn  that,  under 
the  Stat.  7  and  8  Will.  3-  c.  25.  §  10,  there  may 
be  an  adjournment  of  the  poll  to  Newport^  in 
the  Isle  of  IVight^  from  IVinchester ;  which 
freehoWen  ***  adjournment  is  thereby  directed  to  be  after 
Pj»^'  every  freeholder  present  at  the  latter  place  is 
have  polled,  polled.  And  by  the  stat.  25  Geo.  3.  c.  84. 
AfUoumed  §  l6  {a\  the  adjoumcd  poll  at  Nen^povt  is  to 
mCT^in^four  conimencc  within  four  days  from  the  close  of 
ciro'-;V  thepollatTri;;cAe./er. 

pal  poll. 


(a)  The  st!t.  C5   Goo.  3. 
c.  S*.     (For  the  t'ltUy  see ante^ 

§  16.  **  Proviilrd  always, 
"  That  notwithstanding  any 
**  thing  in  this  act  contained, 
"  it  shall  and  may  be  lawful 
"  for  the  sh  rirtof  the  county 
"  of  Southampton^  and  he  is 
"  hereby  required,  after  any 
"  poll  for  the  said  county 
"  shall  have  closed  at  Win- 
"  Chester^  and  which  shall  al- 
"  ways  be  closed  within  the 


"  space  of  fifteen  days  at  the 
*'  most,  in  the  manner  above 
**  rrquired,  to  adjourn  the 
**  poll  to  Ntuport  in  the  hU  , 
**  of  IVigkty  in  case  the  same 
**  shall  be  required  by  one  or 
**  more  of  the  candidates,  so 
"  that  every  such  adjourned 
*'  poll  shall  commence  within 
**  ft)ur  days  from  the  close  of 
"  the  poll  at  Winchester^  and 
"  shall  not  continue  longer 
"  than  three  days  at  the 
*'  most." 
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3.  With  respect  to  the  liours  during  which      Sect.  i. 
the  poll  is  to  be  kept  open  : 


The  Stat.  25  Geo.  3.  c.  84.  by  §  3  (^),  in  Ataiieicctioi 
order  that  electors  may  have  full  time  and  op- 
portunity  to   poll,  directs,   that  all   returning  P^B^p^^kq 
officers,  unless   prevented  by  unavoidable  ac    '>o"«  »t  leas 

.  •  ,  cvf  ry  day  SttI 

cident,  shall,   during   the  continuance  of  the  seqm^t  to 
poll,  on  every  day  subsequent  to  the  commence-  mcut. 
mcnt  of  the  same,  cause  it  to  be  kept  open  for 
seven  hours  at  the  least  in  each  day,  and  this  is 
to  be  between  the  hours  of  eight  in  the  rooming 
and  eight  at  night. 


Ca)  The  stat.  25  Goo.  3. 
c.  84.  fFor  the  titlCy  see 
ante,  503.) 


» 


§  3.  "  And,  in  order  that 
•*  electors  may  have  full  time 
"  and  opportunity  lo  poll, 
**  Be  it  enacted,  that  all  and 
«<  every  returning  oflTiccr  and 
"  officers,  unless  prevented  by 
"  any  unavoidablr  accident, 
*'  shall,  duiihg  the  contiuu- 
"  ancc  of  the  poll,  on  cfvcry 
"  day  subsequent  to  the  com- 
•*  mencement  of  the  same, 
••  cause  the  said  poll  lo  be 
"  kept  open  fur  seven  hours 
"  at  the  li  ast  in  eaeli  day, 
**  between  the  hours  of  ei^ht 
"  in  the  morning  and  eight 
"  at  night." 


§  13.  *'  And  be  it  enacted, 
"  that  if  any  shcritf,  or  other 


'  returning  officer  or  officers, 
'  who   shall   preside   at   any 

*  election   of    a    member  or 

*  members  to  serve  in  parlia- 

*  ment  for  any  county,  eity, 

*  boronirh,  or  place,  shall 
'  uil fully  oflend  against,  or 
'  act  contrary  to  the  true 
'  intent  and  mcaninir  of  this 

*  act,  every  such  person  shall 

*  be  liabk*  to  be  prosecuted, 
'  by  information  or  indict- 
'  meiit  in  his, majesty's  court 

*  of  king's  bench,  or  at  any 
court  of  oyer  and  terminer,* 
great  ses«;ions,  or   s^ol   de- 
livery, for  the  county,  cily, 

*  tow'n,  or  place,  where  such 

*  offence  shall  be  c*)m mil  ted, 

*  irr  whicii   no  no/i  prosrtfui 

*  or  cegitc'i  processus  shall   be 

*  granle<l ;  an^  law,  custom, 

*  or  usiige  to  tht»  contrary 
'  notwithstanding.*' 


i 
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SecLl. 


1  Peck.  503. 
606,  507.  S.  C. 
ante,  586. 

Where  poll 
was  adjourned 
before  it  had 
been  kept  open 
seven  hoars, 
it  was  resolved 
that  snch  ad- 
journment M'as 
highly  impro* 
per;  but  the 
election  was 
not  avoided 
thereby. 


It  has  been  seen  that  the  effect  of  a  non- 

« 

compliance  with  the  directions  of  the  above 
statute  of  the  25  Geo.  3,  will  not  avoid  an 
election,  but  at  the  same  time  that  the  conduct 
of  any  returning  officer,  acting  contr^iry  to  the 
letter  of  the  law  therein,  is  highly  un- 
justifiable. 

In  the  case  of  Colchester,  1789,  before 
cited,  it  appeared,  that  at  half  past  two  o'clock 
on  the  second  day  of  the  poll,  upon  some  al- 
tercation taking  place,  with  respect  to  a  person 
who  offered  himself  to  vote,  and  waa  objected 
to  as  a  pauper,  the  mayor  adjourned  .the  poll ; 
and  that  on  the  third  day  he  adjourned  the  poll, 
after  it  had  been  open  one  hour  only,  and  held 
a  court  for  the  admission  of  freemen. 

The  committee,  although  they  did  not  con- 
sider the  election  to  be  void,  resolved,  "  That 
the  adjournment  of  the  poll  on  the  second  day 
of  the  election,  no  sufficient  cause  appearing  to 
make  such  adjournment  necessary  at  the  time, 
and  in  the  circumstances  attending  thereon, 
was  h  ghly  improper,  and  co.i  rary  to  law." 


§  15.  "  Provided  always, 
"  and  be  it  further  cnaclcd, 
**  tliat  every  indictment,  in- 
**  formation,  or  action,  for  any 
•*  offence  against  this  act, 
"  shall  be  found,  filed,  or 
"  commenced  within  one  year 


"  after  commission  of  the 
"  fact  on  which  such  indict- 
**  ment,  information,  or  action 
"  shall  be  grounded,  or  with- 
"  in  six  months  after  the  con- 
"  elusion  of  any  proceedings 
"  in  the'  house  of  commons, 
**  relating  to  such  election." 
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They  further  resolved,  "  That  on  the  third     ^^^ 
^ay  of  the  poll,  another  adjpurnment  took  place, 
which  was  also  highly  improper,  and  contrary 
to  law."  (a) 


Section  2.  Of  the  adminislratum  of  oaths  to  tUttoni 
what  oaths  may  be  required  of  electors  in  general;  of 
electors  at  the  different  elections ;  and  ijf  electors  (A  par» 
ticular  places. 

1.  OF  the  administration  of  oaths  to  electors: 

In  considering  the  proceedings  at  the  poll, 
it  becomes  material  to  examine  what  oaths  th# 
electors  may  be  required  to  take  in  order  to 
their  polling.  But,  before  entering  thereupon, 
it  is  proper  to  premise,  that  none  other  than  what 
are  by  law  expressly  required,  ought,  under  any 
circumstances,  to  be  administered. 


(a)  London^  1504.    It  was  £ofMb«,  ttjKm  lli€  grouml  Aot 

proposed,  on  the  part  of  the  they  were  'exclusively  itubject 

petitioner,  to  prove,  that  the  to  the  regulations  of  the  Mat. 

returning  officers  had  conti-  II  Geo.  1*  c.  18.  The  fact  in 

nued  the  poll  open  only  six  question    not    having     been 

hours,  instead  of  seven,  as  re-  stated  as  matter  of  complaint 

quired  by  the  stat.  25  Geo.  3.  in  the  petition,  the  j(ommit« 

c.  84,  J  3.    It  was  denied,  on  tee  refused  to  admit  evidenct 

the  part  of  the  sitting  mem-  to  establish  it,  consequently 

ber,  that  that  statute  applied  there  was  no  decision  upon 

to  elections  for  the  city  of  the  point.    2  Pack.  ^1. 
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9fCt.tt 


GlanT.  10i« 
106.  109. 
1  Joura.  708; 

Admtnistnu 
tion  of  oaths 
not  expressly 
required  by 
law,  iUeg«l 


Cirencester^  21st  May,  1624.  An  oath  was 
^idministered  to  every  elector,  to  declare  whe- 
tlicr  liQ  was  a  freeholder  before  his  voice  was 
admitted.  It  was  resolved,  that  the  administer^ 
ing  an  oath  to  the  freeholders  in  a  borough, 
was  an  unlawful  act,  for  that  "  such  an  oath  is 
only  to  be  given  in  the  county  court  by  the 
statute,  in  case  of  choosing  knights  for  the 
shire,  aiid  not  in  case  of  choosing  burgesses 
within  a  borough."  (a) 


OlanT.  10d« 

But  election 
not  tliereby 
Avoided* 


It  was  however  resolved,  *^  That  the  swear* 
ing  .of  tlve .  freeholders,  and  polling  of  them, 
however  the  same  might  reflect  upon  the  under 
sheriff,  or  others,  in  point  of  misdemeanor; 
yet  die  same  did  not,  nor  cbuld,  make  void  the 
election  of  sir  IFilliam  3IasterSy  (whose  dec- 
tion.  was  in  question),  it  otherwise  lie  had  a 
substantial  and  good  election ;"  and  he  was 
hqlden  duly  elected, 


9  Joora.  684« 

Administra- 
tion of  oath 
not  warranted 
by  law,  re- 
solved to  be  a 
nisdemeaDor, 
and  persons 
ftdminiBtering 
tlie  itame  or- 
dered iuto  cus- 
tody. 


Bristol,  20th  December,  and  8th  January, 
16.80.  It  being  reported  to  the  house,  that  the 
ihayoi' and  sherifft  at  the  election,  imposed  an 
oath  upop  the  electors,  before  they  came  to  give 


.  (a)  Sec  also  Yorkshire^  4th 
and  5th  July,  l625,.  1  Journ. 
801.^  803,  804,  and  Dorset- 
*4Vrtf,/llth  February,  l6'25, 
in  each  of  \v{iich  the  admi- 


nistration of  oaths  not  ex- 
pressly enacted  by  law  at 
elections,  was  deemed  an  uq« 
warrantable    act.     1   Jouru, 
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their  voices,  in  these  words,  "  You  shall  swear 
*'  that  you  are  a  freeman,  and  tliat  you  have 
"  not  given  your  voice;  already ;''  they  were 
ordered  to  be  sent  for,  in  custody,  to  answer  at 
the  bar  of  the  house,  for  the  misdemeanors  by 
them  committed  at  such  election  (a). 

*  *  •  • 

It  is  also  farther  to  be  observed,  that  the 
persons,  whom  the  law  appoints  to  administer 
oaths,  are  bound  to  perform  that  office,  and 
that  any  refusal  so  to  do,  will  be  resented  and 
punished  by  the  house  of  commons  (6). 


Sect,  f  • 


West  minster^  l6th,  December,  1708.     Itap*  i6Joani.4f« 
peared  that  the  high  bailiff  refused  to  administer 
the  oath   of  abjuration.     Tlie  house  resolved, 
that  he  had,  "  in  deliance  of  the  law,  arbitrarily 
and  illegally  refused  to  tender  the  oath  of  ab- 


(a)  In  this  case  information 
was  afterwards  given  to  the 
houso,  that  the  ab^ive  persons 
had  absconded,  and  that  there- 
fore the  above  order  of  the 
house  could  not  be  pat  in 
execution  against  them  :  it 
was  thereupon  ordered,  that 
an  humble  application  should 
be  made  to  his  majesty,  to 
issue  out  his  proclamation  for 
the  apprehcndinjT  them,  in 
case  Ihey  should  not  render 
the^nselvqs  to  the  Serjeant  by 
a  certain  day  therein  to  be 
limited  ;  but  any  further  pro- 
ceedings xiterc  prcvetited  by  d 


Persons  whose 
daty  to  admi- 
Dister  oathM  re- 
fusing 80  to 
do,  rt'solved  te 
^  ffuiity  of  a 
misdemeanor, 
and  committed 
to  cuitody. 


proroi^ation  and   dissolution^ 
p  Journ.  702,  703. 

{Jj)  Cardigans /tire  J  18th  Ja- 
nuary, 1709.  There  was 
some  evidence  that  the  sheriff, 
when  required  to  administer 
the  abjuration  oath,  having 
said,  that  he  knew  no  liiw 
that  enjoined  him  so  to  do, 
and  that  when  the  act  of 
parliament  was  sliewn  to  him 
he  said  be  would  consider  of 
it.  But  this  seeins  to  have 
been  confined  to  one  instance. 
The  house  came  to  no  n^olu* 
tion  upon  the  sheriff's  conduct 
in  this* particular. 
16  Journ.  26*7,  268. 
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^^^^     juration,  when  required  so  to  do,  and  thereby 
#    that  he  was  guilty  of  a  high  crime  and  mis- 
demeanor."   Ordered,  that  he  should  be  com- 
mitted to  Newgate. 

JjJ*«^Jj[J^^^      How  far  a  material  irregularity  in  the  admi- 
tion  of  oftths. '  nistratioH  of  an  oath  required  by  law  to  electors* 

would  affect  the  validity  of  an  election,  docs 

not  appear  by   any  decided  cases.     Those  of 

Anii,4t6.4So,  dlasgow,  &c.  1807,  JVicky  &c.  1807,  and  Lin- 

431.  ->v  /%  • 

UthgoWy  &c.  1807,  before  stated,  establish,  that 
if  an  oath,  administered  to  electors,  be  sub- 
stantially accurate,  an  election  will  not  be  avoid- 
ed from  a  mistake  in  the  form. 

# 

But  it  is  to  be  observed,  that   in  those  cases 
-  the  electors  took  the  oaths  under  the  impression 
of  their  being  the  legal  oaths  which  they  pur- 
ported to  be  (a). 

2.  What  oaths  may  be  required  of  electors  in 
general : 

(Seeth$prfni^  Of  the  oaths  and  affirmations  which  niav  be 
ruriam,  which  requucd,  somc  are  x>cncral,  and  apply  at  all 
to  aUouUu,       elections ;  others  are,  in  some  decree,  particular, 

post  .  ,  fD        ^  r  y 

being  applicable  only  at  elections  for  knights 
of  shires,  or  at  other  elections,  but  not  at  both; 

(fl)  See  the  case  of  Haruk/i,  1803^  post, 
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fiSi 


others  again  are  applicable  only  at  elections  for      ^^ 
certain  places.  ^ 


-  Of  those  which  are  general,  the  oaths  of  al- 
legiance and  supremacy,  or  if  the  party  be  a 
qusUcer,  the  declaration  of  fidelity,  may  be  re- 
quired by  virtue  of  the  stat.  7  and  8  Will.  3. 
c.  27.  §  19  (fl),  thatdause  enacting  that  no  per- 
son who  shall  refuse  to  take  the  oaths  in  ques- 
tion, which  are  therein  designated  as  those  di- 
rected to  be  taken  by  the  stat.  of  the  1  W.  and 
M.  c.  8,  or,  being  a  quaker,  shall  refuse  to  sub- 
scribe the  declaration  of  fidelity  in  the  stat. 


Oatbs  of  alle* 
giance  and  SQ- 
premacy,  or  of 
qaakers  deda- 
ration  of  fide* 
dity,  may  be 
reqnired  of  all 
electoni. 
No  person  to 
vote,  who  re- 
fuses to  take 
the  same,  on 
requisition  by 
a  candidate. 


(a)  The  stat.  7  &  8  W.  3. 

c.   27.     "  ^n    act  for    the 

better  security  of  his   ma^ 

jesl/s    royal    person     and 

'•  government" 


u 


tt 


*( 


« 


§  19.  **  And  be  it  further 
**  enacted,  by  the  authority 
**  aforesaid,  that  no  person 
''  who  shall  refuse  to  take  the 
**  oaths,  directed  by  an  act 
made  in  the  first  year  of 
the  reign  of  his  present 
".majesty,  and  the  latc^tfeeit 
"  Mary,  intituled,  An  act  for 
**  abrogating  of  the  oaths  of 
*•  svpremacy  and  allegiance^ 
**  and  appointing  other  oaths, 
"  or,  bcin^quakcrs  shall  rc- 
*•  fuse  to  subscribe  the  d6- 
**  claration  of  fidelity,  di- 
**  reeled  by  one  other  act  of 
*'  pailiamcnt,    made  in    the 


"  said  first  year  of  the  reign 
'*  of  his  present  majesty,  and 
**  the  late  queen,  intituled, 
"  An  act  for  exempting  their 
"  jnajestics  protestant  stdrjects 
**  dissenting  from  the  church 
"  of  England^  from  the  pf 
"  nalties  of  certain  laws, 
"  (which  oaths  and  subscrlp- 
"  tion  respectively  the  sl^eriflf 
"  or  chief  officer  taking  the 
"  poll  at  any  election  of 
"  members  to  ser%'e  in  parlia- 
'*  mcnt,  at  the  request  of  any 
'^  one  of  the  candidates,  are 
"  hereby  im powered  and  re- 
*^  quired  to  administer)  shait 
'^  be  admitted  to  give  arty 
**  vote  for  the  election  of  any 
"  knight  of  the  shire,  citizen, 
**  burgess,  or  baron  of  the 
"  cinque  ports,  to  serve  in 
**  parliament.'' 
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Sect. }.      1  w.  and  M.  c.  18,  shall  be  admitted  to  vote  at 
any  election  of  a  member  to  serve  in  parliament 


M^^  598,  d        These  oaths,  and  the  declaration,  arc  only  to 
Sdobterwt*  be  taken,  if  required,  by  a  candidate,  and  arc 

to  be  administered  bv  the  sheriff,  or  chief 
officer  taking  the  poll,  or  they  may  be  adminis- 
tered by  the  commissioners,  where  sqch  are 
appcTintedt 


Form  of  oaths.      The  form  of  the  oaths  of  allegiance  and  sii» 

premacy  has  been  altered  since  the  statute  of 
William,  and  they  are  now  taken  according  to 
that  of  the  1  Geo,  1.  stat,  2,  c.  13*  §  1  {a). 

Fonn  of  decia.*      The  declaxatibn  of  fidelity,   directed  by  the 

ration  of  fide*  J^  J 

lUy.  above  stat.  of  7  and  fi  Will.  3.  c.  27.  §  19,  to  be 

taken  by  quakers,  has  also  been  altered  by  the 
Btat.  8  Geo.  1.  c.  6.  §  J  (i),  which  directs,  that 


♦I* 


(a)  See  the  oaths  Appendix 
3CXV.  xxvi.  The  stat.  1  Goo. 
1.  stat.  2.  c.  13,  gives  new 
oaths  of  allegiance  and  su- 
premacy ;  it  doi's  not  however 
in  terms,  give  them  as  sub- 
stituted for  the  former  ones. 
In  practice  the  oaths  given 
by  the  stat.  1  Geo.  1,  are 
taken ;  but  in  the  applica- 
tion of  that  practiee  to  the 
requisition  ot  the  slut.  7  &  8 
W.  3.  c.  27,  il  is  to  be  ob- 
served, that  the  provision  of 


the  statute  of  W.  3,  being  in 
some  degree  penal  (inasmuch 
as  the  non-compliance  with 
that  statute  is  attendi^d  with 
the  loss  of  the  voter's  fran- 
chibe)  that  a  construction 
penally  adopting  the*  sub!>ti- 
tuted  oath^,  is  not  ^  quite 
consonant  to  tbc  rule  of  law, 
that  penal  statutes  are  to  be 
construed  strictly. 

(b)  'I'he  stat.  8  Geo.  1.  c. 
6.  §  1 .  *^  Afi  act  Jor  grant* 
^*  %ng  the  people  called  quakers^ 
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in  all  cases  where  such  persons  were  or  should 
be  required^or  permitted  to  make  and  subscribe 
the  declaration  of  fidelity  in  the  form  prescribed 
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Sect,  5. 


••  suck  forms  of  affirmation 
**  or  declaration,  as  way  rs' 
**  move  the  difficulties  which 
**  many  ^  tkcm  lie  under." 

**  Whereas,  for  giving  some 
**  ease  to  scrupulous  coii- 
*•  sciences,  an  act  was  made 
*•  in  the  first  year  of  the  reign 
**  of  their  late  majesties  king 
**  William  and  queen  Mary, 
**  intituled,  An  act  \for  ex* 
"  em'pting  their  majesties  pro- 
*'  test  ant  subjects,  dissenting 
**J'rom  the  church  of  England, 
**Jrom  penalties  of  certain 
•*  Ifius,  whereby  (among  other 
things)  a  declaration  of 
fidel  ty,  in  the  form  therein 
expressed,  is  appointed  to 
be  made  and  subscribed  by 
certain  persons,  dissenters 
•*  from  the  church  of  Eng' 
*'  land,  who  scruple  the  talcing 
"  of  any  oath  :  And  whereas, 
^  an  act  was  made  in  the 
"  seventh  and  eighth  years  of 
**  the  reign  of  his  said  late 
'*  majesty  king  William  the 
•*  third,  intituled,  An  act 
**  that  the  solemn  affirmation 
**  and  declaration  of  the  people 
**  Cfilled  quakersj  shall  be  ac* 
**  ccpted  instead  of  an  oath, 
"  in  the  usual  form,  under 
*•  the  provisions  therein  raen- 
**  tioned,  which  act  being  at 
*•  first  temporary,  was  after- 
**  wards  farther  continued  by 
<'  ail  act  made  iu  the  thir* 


« 


« 
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"  teenth  and  fourteenth  years 
**  of  the  reign  of  his  said  ma* 
jesty,  and  the  same  act  is 
made  perpetual,  by  an  act 
made  in  the  first  year  of 
his  present  majesty's  reign, 
by  which  last    mentioned 
act,  a  form,  importing  the 
effect  of  the  abjuration  oatb^ 
is  prescribed  to  be  taken  by 
the     said     people     called 
quakcrs ;  and  whereas,  the 
inconvenience  to   the    said 
people  called  quakers,  and 
their  families,  and  to  others 
**  requiring    their  testimony, 
**  in  many  cases  arc  not  suf- 
**  ficiently  avoided,  by  reasoa 
"  of    difiiculties   among    the 
"  said    quakers,    relating   to 
•*  the  forms  of  the  declara^ 
tion,   affirmation,   and  ab- 
juration, before  mentioned, 
*•  as  the  same  arc  now  pre- 
scribed :  And  whcK*as,  it  is 
evident,  that  the  said  peo« 
pie    called    quakers,    have 
not  abused  the  liberty  and 
indulgence  allowed  to  them 
by  law,  and  they  have  given 
testimony  of  their  fidelity 
"  and  affection  to  his  majesty, 
"  and  the  settlement   of  the 
**  crown    in    the    proicstanl 
"  line,  and   it  is   reasonable 
**  to  give  them    farther  ease 
"  and  relief:"  •*  May  it  there- 
"  fore  please  your  most  ex- 
'*  ccllent  majesty,  that  it  may 
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«( 


<( 
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SecUS. 


by  the  statute  of  Will  3,  should^  instead 
thereof,  make  and  subscribe  that  which  was 
then  given. 


Abjuration  The  abjuration  oath  may  also  be  required  of 

oath ;  no  per-  •'  ^  •'  ^ 

•on  refn»iiijp  to  elcctors,  bv  virtuc  of  the  statute  6  Ann.  c.  33. 

take,  or,  ii  a  , 

coaker,  todc.  ^  13  (a\  eiiactmff,  that  any  person  refusinffto 

aare  to  tiie  ci-.   ^  ,       V  ,     .  ,  j,      ^ 

feet  thereof^  to  take  the  Same,  or,  bemg  a  quaker,  rerusing  to 

declare   the  eiFect   thereof,    upon  his   solemn 

(Set  put        affirmation,  (in  manner  required  by  the  7  and  8 

Will.  3.  c.  34)  (6),  shall  not  be  capableof  giving 


*'  be  enac'cd,  and  be  it  cnact- 
**  ed  by  the  king's  most  cxccl- 
**  lent  majesty,   by  and  with 
"  the  advice  and  consent  of 
"  the  lords  spiritual  and  tcm- 
"  poral,    and    commons,    in 
*'  this  present  parliament  as- 
**  sembled,  and  by  the  autho- 
"  rity   of  the  same,   that  in 
«*  all  cases,  where  by  law,  any 
**  quaker  is  or    bhall   be    ro- 
"  quired  or  permitted  to  make 
*'  and  subscribe    the  declara- 
"  tion  of  fi<i«  lity  in   tlie  furni 
**  prescribed  by  the  said  fir^t 
**  mentioned  act,  or  to  make 
"  the  sglcran    affirmation  or 
"  declaration  in  the  form  pre- 
**  scribed  by  the  said   act  of 
**  the    scve.uh     and     eighth 
*'  years    of    the  reign   of  his 
**  said  late  majesty  king  jni- 
**  liam  the  third,  or  to  take 
"  the  efl'ect  of  the  abjuration 
**  oath  in  the  foru)  prescribed 
by  the  said  act  ol  the  first 
year    of    his    present    ma^ 
**  jesty's    reign,   every    swth 


u 


quaker  shall,  instead  of 
''  such  first  mentioned  decla* 
''  ration  of  fidelity,  make  and 
*'  subscribe  a  declaration  of 
fidelity  in  the  following 
words,"  viz.  {For  the  deck' 
ration,  see  j4pp.  xxvi.) 


(( 


it 


"  And  instead  of  the  form 
"  prescribed  by  the  said  act 
"  of  the  firi>t  year  of  his  pre- 
"  sent  majesty's  rci^n,  for  the 
"  effect  of  the  abjuraiiun 
"  oath,  every  such  quaker 
*^  shall  take  tlie  cticct  thereof 
"  in  the  following  words,"  viz. 
fFor  the  declaration  or  af^ 
Jirmation,  see  App   xxviii.) 

(fl)  For  this  .statute,  sec 
App.  cxxxiv. 

(b)  The  Stat.  7  &  »  W.  5. 
c.  34.  ''  An  act  that  the  #o- 
**  Icmn  aflimiation  and  decla' 
**  ration  of  the  people  called 
*'  f/uahers  shall  be  accepted, 
"  inatcad  of  an  oath  in  the 
"  usual  form.*' 

§  1  Whereof  enacts,  every 
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any  vote  for  the  election  of  a  member  to  serve      ••^  «• 
in  parliament 

That  statute  empowers  and  requires  the  sheriff,  Bv  whom  tob« 

*  *  '  administered* 

or  other  chief  officer  takmg  the  poll,  to  ad-  /g^e^^  ^^\ 
minister  the  same.    This  oath,  or  affirmation, 
may  also  be  administered  by  commissioners. 

♦ 

As  between  a  requisition  to  take  this  oath,  or 
affirmation,  and  those  before  spoken  of,  there 
is  this  difference,  namely,  that  'the  others  are 
to  be  taken  at  the  request  of  a  candidate;  but 
the  taking  the  abjuration  oath  may  be  received 
either  by  any  candidate,  or  other  person  present 
at  the  election. 


The  abjuration  oath,  in   the  statute  of  the.  Thcabjnratioa 
6  Ann.  would  not  now  be  applicable.  qS&^ei^: 

tors,  by  a  can- 
didate, or  any 
person  present 
qoaker  "  who  shall   be  re«         By  §  9,  such  affirmation  or  at  the  election. 

**  quired  upon  any  lawful  oc-  declaration  is   to  be  of   the 

**  casion  to  take  an  oath  in  same  force  as  an  oath. 

*'  any  case,  where  by  law  an  §  3  Makes  persons  falsely 

'*  oath  is  required,  shall,  in-  affirming  subject  to  the  pe- 

**  stead  of  the  usual  form,  be  nalties  of  perjury. 

"  permitted  to  make  his  or  her  ^  6' Confines  the  operation 

••  solemn  affirmation  or  decia-  of  the  act  to  civil  cases. 

**  ration  in  the  words  therein,"  This  statute,  which  was  to 

{but  vjhick  have  been  altered  be  in  force  for  seven  years, 

by  the  sCat.  8  Geo,  1.  c.  6.  §  1,  was  further  continued  by  tb^ 

to    "  ly  A,b.   do  solemnly,  13  W.  3.0.4,  and  made  perpe- 

**  sincerely^  and  truly  declare  tuai  by  the  8  Geo.  1.  c.  £. 

'•  and  affirm." 
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Scot. «.  The  Stat.  1  Geo.  1 .  stat.  2.  c.  1 3.  §  1  and  27, 

rorm  of  the     gave  a  new  form,  for  which  the  stat*  6*  Geo.  3. 

Fortheoaik.    ^'  ^^*  §  *  (^)'   ^^^^  agahi  Substituted  another, 
uj^.xxyu.)  ^hich  latter  is  now  taken. 


(a)  The  stat.  6  Geo.  3.  c. 
53.  *  /In  act  for  alter uig  the 
'*  oath  oj  abjvratlon  and  the 
"  assurance  ;  and  for  amend- 
**  ing  ifo  much  of  an  act  oj  the 
**  svTcuth  year  of  her  late  ma- 
*^j(sty  quern  Anne,  inlituled, 
*'  An  act  )ur  the  improvcrntnt 
**  <lf  the  union  of  the  two  king- 
"  dows,  as,  nJUr  the  time 
*•  therein  li/ri'i  d,  requires  the 
**  di livery  of  ctrtain  lists  and 
•*  copiti  thin  in  mentioned,  to 
**  pcrsi/ns  indicted  of  high  trea- 
"  son,  or  misprision  of  trea- 


"  son  " 


"  V  hercas,  hy  an  art  passed 
"  in  the  first  year  of  the  reian 
**  of  his  iaic  majesty  king 
**  George  the  first,  intituled, 
"**  An  act  for  the  Jvrther 
"  security  of  his  rnvjcsty's 
**  penon  and  government,  and 
**  the  successfon  of  the  croxin, 
"  in  the  heirs  of  the  late 
"  princess  Sophia,  being  pro- 
*'  tcslunfs,  and  Jor  extin^ 
**  gnishiiig  the  hopes  of  the 
^^  pretcndtd  prince  of  Walts, 
"  and  his  open  and  secret 
**  abettors;  It  is,  amongst 
**•  other  things,  enacted,  that 
"all  and  every  person  and 
**  persons  therein  mentioned, 
**  within  Gnat  Britain^  and 
**  the  several  islands  of  JerA<«y 
«*  and  Guernsey^  should  take 
'*  and  subscribe  the  oath  of 
^  abjuraUon     therein      mcu- 


« 


t< 


"  timied  ;  and  all  and  ctcry 
*'  person  and  persons  therein 
'*  mentioned  within  Scotland^ 
*^  should  also  subscribe  the 
*'  assurance  therein  rcen- 
**  tioned;  in  the  manner,  at 
*'  the  times  and  places,  and 
*^  under  the  pains  and  penal* 
"  tics,  in  the  said  act  ex- 
pressed: -And  whertas,  by 
an  act  passed  in  the  fifth 
**  year  of  the  reign  of  his 
*'  said  late  majesty,  intituled, 
"  An  act  for  making  more 
"  (ffectttal  the  laws  appointing 
"  the  oaths  Jor  security  of  the 
**  government^  to  be  taken  by 
**  the  ministers  and  preachers 
"  in  chunhes  and  meeting: 
'*  houses  in  Scotland,  it  is 
"  enacted,  that  all  and. every 
**  prrsoii  and  persons  therein 
"  mentioned,  in  S  cot  land ^ 
**  should  subscribe  the  assu- 
*'  ranee  in  the  above  men- 
"  tinned  act  contained,  and 
**  also  take  and  subscribe  the 
**  oaih  of  abjuration  therein 
"  dire  cled  to  be  taken,  in  lieu 
'*  of  the  oath  of  abjuration 
"  formerly  required  by  law, 
"  in  ihe  nianmr,  at  the  times 
"  and  places,  and  under  the 
**  penaiius  and  disabilities, 
"in  ihe  said  act  provided: 
"  And  whereas,  by  the  de.ith 
"  of  the  person  who  pre- 
**  tended  to  be  prince  of  II  ales 
during  the  life  of  Uie  late 


a 
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^1 


dedaratioiu 


With  respect  to  the  declaration  by  qiiakers,       Sect.  2. 
instead    of  the   oath    of  abjuration,    the  stat.  Form  oftbc 
1  Geo.  1.  Stat.  2.  c.  6.  §  3,  reciting,  that  dis- 
putes had  arisen  concerning  the  abjuration  oath, ' 
to  be   taken  by  quakers,    upon   their   solemn 
affirmation,    as   directed  by  the  stat.   6  Ann. 
c.  23,  enacted,  that  in  all  cases  where  the  effect 
of  such  oath  might  be  legally  tendered  or  re- 
quired of  them,  they  should  take  it  in  the  form 
therein  given. 


**  king  James,  and  since  his 
•*  decease,  pretended  to  be, 
*^  and  took  upon  himself  the 
**  stile  and  title  of  king  of 
**  England,  by  the  name  of 
*•  James  the  third,  or  of 
**  Scotland  by  the  name  of 
"  James  the  eighth,  or  the 
**  stile  and  title  of  king  of 
**  Great  Britain,  it  is  become 
**  necessary  to  make  some 
**  alteration  in  the  oalh  of 
**  abjuration,  and  the  assur- 
**  ance,  contained  in  the  said 
**  acts  above  mentioned  :*' "  Be 
•*  it  therefore  declared  and 
**  enacted,  by  the  king's  most 
"  excellent  majesty,  by  and 
**  with  the  advice  and  consent 
**  of  the  lords  spiritual  and 
'"  temporal,  and  commons, 
**  in  this  present  parliament 
assembled,  and  by  the  au- 
•*  thority  of  the  same,  that 
*^  from  and  after  the  fourth 


« 


<c 


'    it 


"  day  of  June,  one  thousand 
seven  hundred  and  sixty- 
!Hx,  the  oath  of  abjuration 
*'  in  the  said  act  above  men- 
**  tioned,  be  administered  in 
*'  such  manner  and  form  as 
"  herein  after  set  down  and 
"  prescribed." — f  For  the  oat h^ 
see  Ap^p.  xxviii.)' 

Mr.  Serjeant  Heyuood,  Co. 
El.  4  to,  notices  a  provision 
in  the  stat.  10  Geo.  I.e.  4, 
enacting,  tliat  when  a  jew 
should  present  himself  to 
take  the  oath  of  abjuration 
in  pursiuance  of  that  act,  the 
words  on  the  true  Jaitk  of  a 
christian  were  to  be  omitted. 
That  provision  howcvt  I  sOems 
confined  to  the  administration 
of  the  abjuration  oath,  upoa 
the  particular  occasions  con- 
templated by  that  act,  which 
do  not  appear  to  include 
elections. 


T  T 


^ 


9f  rU9  p»pg8?oiNGs      {?AaTii* 


Scctt. 


For  whic^fprm  that  which  is  upw  in  ute  was 
gj^iilf  4«ete.  substituted  by  the  stat.  8  Geo.  1.  c  6.  |  1  (a). 


wWnVmf 


Moravian  nagr 
afirm  in  all    ^ 
civil  caiet 
when  an  mith 
by  law  u  rc- 
qoiied. 


With  respect  to  Moravians,  the  stat  28  Gi^* 
8.  c.  SO.  §  1  (i),  has  enacted,  tJiat  such  persons, 
being  required,  upon  any  lawful  occasioq,  to 
taKe  an  oath,  in  any  case  where  by  law  an  oath 
18  or  shall  be  required,  shall,  instead  of  tbe 
usual  form,  be  permitted  to  affirm  according  to 
the  directions  of  that  act. 


Aff.  xiii.  Another  general  oath,  or  affirmation,  is  that 

Bribcfjoath;  ^f  ^^  ^  q^^   2    ^  2^^   ^^j.  gtatutc,  by  §  1, 


(a)  The  declaration  has  un- 
dergone ho  alteration  since 
the  de4th  of  the  ptet9ndor« 
Wherefore  it  is  no^  in  some 
tespi>6ts  tery  inapplicable. 

(b)  The  Stat.  22  Geo.  ^.  c. 
30.  **  An  ad  for  encouraging 
**  ike  people  klumh  by  the 
*' name  of  Cnitas  Fratrum ; 
'*  o/,  United  hrcihren,  td  settle 
**  in  kU  majesty  s  colonies  of 
^  Amttkdr 

§  I  Whereof  enacts,  *«  that 
•^  every  person'  being  a  mem« 
^''ber  of  the  said  protestant 
**^enispocai  church,  known  by 
''  the  name  of  Unitas  FrU" 
**  irum  ;  or,  the  United  BrC'^ 
^'  tliten^  tmd  which  church 
*'  was  formerly  settled  in  Afo- 
'*  ra^ia  and  Bohemia,  and  arc 
**  now  in  Prussia^  Poland^  Si- 
**  lesia^  Lusatia^  Germany^  the 
^  United  Pro^uinca,  and  also' 


u 


ii 


ii 


**  in  his  majesty's  dominioQSv 
**  viho  shall  be  required  upoa 
any  lawful  occasion  to  take 
an  oath  in  any  case,  where 
by  law  an  oath  is  or  shall 
be  required,  shall,  instead 
"  of  the  usual  form,  be  per- 
<^  mi t ted  to  make  his  or  ber 
'^  solemn  affirmation  or  de* 
*^  -claration  in  these  words  fol- 
lowing:— 

"  I,  J,  B.  do  declare,  in 
the  presence  of  Almighty 
"  God,  the  witiiess  of  the 
*'  tiiith  of  what  X  say,'*  and 
such  affirmation  is  declared 
to  be  of  the  same  force  as  an 
oath. 

By  §  2,  falsely  affirming  it 
made  subject  to  the  penalties 
of  perjury. 

By  §  3,  the  act  is  not  to 
qualify  Moravians  to  girc  evi- 
dence in  criminal  cas^ 


a 


it 


CHAP.  XI.]  pym^G   THE  pOf^..  <?i3 

enacts,  that  at  every  election,  every  person  hav-     ^^ct.^. 
ing,  or  claiming  to  have,  a  right  to  vote,  shall, 
before  he  is  admitted  to  poll,  take  the  oath 
therein,  or  affirm,  if  a  quaken  in  case  the  same  ™*y  ^  "- 

•■  qaired  by  a . 

3hall  be  demanded  by  either  of  the  candidates,  wndidntc,  or 

,  *ny  two  dec* 

or  any  two  of  the  electors.  ton* 

That  statute  empowers,  and  under  a  penalty  ^®  p^non  to 

_     ^  .  r  ^  ^  .1     poll,  not  Uking 

of  x50,  requires  the  officer  or  officers  presid-  wch  oatb,  &c 

ing,  or  taking  the  poll,  to  administer  the  same, 

and  enacts^  that  no  person  shall  be  admitted  to 

poll  till  he  has  taken  and  repeated  the  said  oath 

m  a  public  manner,  in  case  the  same  shall  be 

demanded,  before  the  returning  officer,  or  such 

others  as  shall  be  legally  deputed  by  him. 

This   oath,   or  affirmation,  can  only  be  ad-  By  whom  to  be 

,  ,     AdmioUtered. 

ministered  by  the  persons  just  mentioned,  it 
having  been  explained,  that  the  power  of  the 
commissioners  does  not  extend  to  the  oath  in  Ante,  eoi,  et 

Meq. 

question. 

m 

An  elector,  called  npon  to  take  the  bribery  Bribery  oath, 
path,  and  at  first  declining,  may  nevertheless  fabew,  per- 
afterwards  take  it,  and  it  ought  to  be  administer- ''"'^*  App^xyu 
ed  to   him ;  the  oath   being  taken  under  the 
penalties  of  perjury,  if  it  be  false,  by  §  5,  of 
the  act.  . 

Gloucestershire,    .1777-     William. Ball  K- 

T  TS 
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®*^-  ••  fused  to  take  the  bribery  oath  the  first  time  he 
Gloucester,  'went  to  thc  poll,  and  afterwards  teuderiug  him- 
w^3o^  self  to  take  the  oath,  was  rejected.  It  was 
refu^ring  tiic  argucd,  that  having  once  refused  to  take  thc 
butftf^rvruiis  oath,  he  could  not  afterwards  be  admitted ;  but 
MinTuke^kj  the  committee  resolved,  72em.  con.  "  That  thc 
^mittecUo  voter  might  be  permitted  to  take  the  oath  and 
•o  ^0.  -vote  any  time  during  the  poll.''  («) 


3.  What  oaths  may  be  required  of  electors  at 

the  different  elections : 


With    respect    to    electors    of  knights    of 
Shcriffmayex.  s^ircs: — As  far  back  as  the  stat.  of  the  8  Hen. 

aniiue  electors 

tTuritti^-"   ^'  ^'  ^  ^*)'  ^^  ^^^'^  might  be  required  of  such 
tion.  electors;  that  statute  empowering  sheriffs  of  thc 

realm  of   EiigUcndj    "  to   examine,    upon    the 

Evangelists,  every  such  chooser,  how  much  he 

may  expend'  by  the  year."     Under  this  statute 

it  is  in  the  discretion  of  the  sheriff,  whether  he 

will  examine  the  elector  upon  oath  or  not  (c). 


(a)  Southampton,  2d  April, 
1735,  22(1  Jouni.  447-  f>i- 
dcnce  was  produced  that  the 
mayor  had  rtfuscd  I  he  vote 
of  one  Ncsclcj  bccaase  he  was 
deaf,  and  could  not  rop^^at 
the  bribery  oath  in  English , 
though  a  gcutUmun,  who 
spoke  to  him  in  Fnhck,  de- 
clared that  he  was  willing  to 
take  the  oath  in  French.'^ 
There  is  no  express  decision 
in  the.  case  upon  this  point, 


but  Mr.  Serjeant  Heytcooi^ 
Co.  El.  446,  seems  to  consi- 
der that  the  vote  ought  not 
to  have  been  refused. 

{b)  For   this   statute,    see 
^PP'  dxxvi. 

(c)  Monmouthshire^'t  t\iZw\y, 
l6$5.  A  question  was  njHde 
whether  a  sheriff  may  make 
deputies  to  take  the  oath,  but 
nothing  was  said  upon  it.  1 
Journ.  ti06. 
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Stct.  ^ 

But  the  7  and  8  Will.  3.  c.  25.  §  S  (a),  in-      s^^^ 
troduced  an  oath  with  respect  to  the  qualifica-  oiu^lSIf 
tion  for  voting,  which  was  to  be  taken  by  every  *°^*"»*«5t<i. 
freeholder,   if  required  by  the  candidates,  or 
any  of  them- 

By  this  oath,  he  was  to  swear,  that  he  was  a 
freeholder  to  the  yearly  value  of  40^.  specifying 
where  his  freehold  lay,  and  that  he  had  not 
polled  before  at  the  then  election. 

This,  oath  was  repealed  by  the  stat.  10  Ann.  xhcoath 
c.  23.   §  3  (*),  which  substituted  another,  to  be  JJl^fa'ISdJr 
taken  upon  the  requisition  of  the  candidates,  or  ^^**^^^ 
any  of  them,  or  any  other  person  having  a  right 
to  vote  at  the  election.     This  oath  was  similar 
to  the  above,  with  this  addition,  that  the  free- 
holder was  to  swear,  that  the  estate  had  not 
been  granted  to  him  fraudulently,  on  purpose  « 

to  qualify  him  to  vote,  and  he  was  also  to  swear 
to  the  place  of  his  abode.     And  the  same  statute  Qnaken  to  af- 
by  §  8,  enacts,  that  quakers,  declaring  to  the     ""' 
effect  of  such  oath  upon  their  solemn  affirma- 
tion, according  to  the  stat.  7  and  8  Will.  3.  c.  34.  ('^•'"Y'T.^ 
shall  be  admitted  to  vote  (c). 

(a)    For    this  clause,    see  during  the  continuance  of  the 

ante,  518.  stat.  7  &  8  W.  3,  c.  34-,  which 

{b)  Tor    this    clause,     see  was  at  first  only  a  temporary 

Jpp,  dxxxiii.  act.    It  is  ivow  perpetual,  see 

(c)  This   >¥a8    to  be   only  ante^  6^9,  n. 


i 
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^*  ^-^  The  freeholders  oath  was  again  altered  by  the 

[den  Stat  18  Geo,  2.  c.  18.  §  1,  which  enacts^  that 
^  at  every  election  for  any  knight  or  knights  of 
the  shire  in  England  and  fVaUsj  every  free- 
holder, instead  of  the  oath,  or  affirmation^  pre* 
scribed,  to  be  taken  by  the  statute  last  above 
mentioned,  before  he  is  admitted  to  poll»  shall, 
(if  required  by  the  candidates^  or  any  of  them^ 
or  any  other  person  having  a  right  to  vote  at 
such  election^)  first  ts^ke  the  oatli^  or,  being  one 
of  the  people  called  quakers,  the  solemn  affirma- 
tion in  that  act 

fMfA,  This  oath  being  shaped  according  to  the  pro- 
'"*  gress  of  the.  law,  embraces  the  substance  of 
that  in  tlie  statute  of  Anne ;  but  the  voter,  in 
addition  to  what  was  befofre  required  of  him, 
swears  to  having  been  in  possession  of  his  free- 
hold twelve  months,  (or  its  being  one  of  the 
excepted  cases,  wherein  such  possession  is  un- 
necessary,) and  he  also  swears  to  his  being  of 
age. 

D  tobe  Tliisoath  or  affirmation  is  thereby  to  be  admini- 
stered  by  the  sheriff,  his  under-sheriff,  or  sworn 
clerk  or  clerks,  appointed  for  taking  the  poll, 

I.  who  are  required  so  to  do.  Orit  may  now  be 
a  ministered  by  commissioners. 

The  same  clause  imposes  the  penalties  of  per- 
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jury,  and  subornation  of  perjury,  upcm  persons      ^*-  ^* 
felsely  swearing,    or  affirming,   Or   suborning  P«mu  ftbeiy 
Others  so  to  do.  rabooitDg^^d 

liftble  to  pcfli^ 
tie*  of  per^tty. 

With  respect  to  electors  deman^ng  to  vote  ait  ^^Ij^     .  . 
elections  for  places,   being  counties,  in  respect  fyiyi^btiiy 
of  freeholds    of  40^.   a  year: — ^The    stat.  19  «r«ffiniMittoo^ 
Geo.  2.  c.  28.  §  1  (a\  recitiir?  that  of  the  18  Gea  mJS^u^ 

■  vote  in  ropgct 

2:  c.  1 8,  and  the  exp^fediency  of  making  the  like  of  trt^tSSls 
provisions  for  tihe  due  election  of  members  for       f^^""^ 
such  cities  and  towns  in  England  as  are  counties 
of  themselves,  and  in  which  persons  have  a 
right  to  vote,  in  respect  of  freehold  lands^  tene- . 
ments,  or  hereditaments  of  the  yearly  value  oft^heukm,  a 
40^.  enacts,  that  every  person  demandmg  to  cwidid«te  or 
vote  at  such  election,  in  respect  of  any  freehold 
estate  of  40^.  a  year  shall,  if  required  by  the 
candidates^  or    any  of  them,  or  any  person 
Hcroing  a  right  to  vote  at  such  election,  first 
take  the  oath,  (or,  if  a  quaker,  tlie  affirmation,)  (Mormritm^  m 
in  that  act,  the  sheriff  or  sTieriiFs,  linder-slieriff 
or  under-sbei  ifrs,   sworn   clerk  or  clerks,  m*  to  wham  to  be 
pointed  for  taking  the  poll,  being  required  to 
administer  the  same.     If  eommis^ioneiji  be  ap- 
pointed, j.his  oath  may  be  administered  by  theni.  Attit^eoi. 
Tlie  same  clause  imposes  the  penalties  of  per- 
jury, and  subornation  of  perjury,  as  in  the  ease 
of  the  other  freeholders  oath. 

(a)  For  this  clause,  see  Apg*  dlii. 
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Electors  at 
electioiity  other 
than  for 
knights  of 
^ires,  or  of 
memben  for 
places  being 
counties,  or 
where  particii- 
laroatusare 
gifcn, 


OF   THE   PROCEEDINGS         [PABT  II. 

With  respect  to  electors  at  places  where  none 
other  than  the  bribery  oath,  the  oaths  of  allegi- 
ance, supremacy,  and  abjuration,  were  before 
appointed : — The  stat.  25  Geo.  3.  c.  84(a),  which 
applies  to  all  electors,  except  those  of  the  two 
descriptions  just  mentioned,  and  those  at  some 
fpw  places  about  to  be  enumerated,  where  the 
law  has  appointed  particular  oaths^  contemplat- 
ing, that  although  a  positive  oath  of  qualified^ 
tion  cannot  be  required  from  such  electors,  yet 


(a)  The  stat.  25  Geo.  3. 
c.  84.  {For  the  title,  sec 
ante,  533.) 


§  5.  "  And  'whereas,  al- 
**  though  from  the  various 
**  and  disputed  rights  of  vot- 
**  ing  in  several  cities,  bo- 
"  roughs,  and  other  places, 
"  a  positive  oath  of  qualifi- 
'*  cation  cannot  be  required 
"  from  the  electors,  yet  it  is 
**  apprehended  that  unquali- 
**  fied  persons  may  be  deterred 
**  from  polling  at  such  elec- 
"  tions  under  fictitious  names 
•*  or  othenvise,  by  requiring 
**  from  electors  previously  to 
«*  their  polling,  the  oath  or 
"  affirmation  hereinafter  men- 
*•  tioncd ;"  **  Be  it  therefore 
"  further  enacted,  that  from 
**  and  after  the  first  day  of 
**  August,  one  ihousond  seven 
«*  hundred  and  eighty-five, 
**  upon  every  election  to  be 
"  made,  within  that  part  of 
•*  Great  IhUain  called  Eng- 
"  land,  or  Wales y  or  town  of 


"  Berwick'Upon-Twcedf  of  any 
"  member  or  members  toscnre 
^*  in  parliament,  in  all  cases 
"  where  no  oath  or  affirma- 
**  tion  of  qualification*  other 
*^  than  the  oaths  or  affirma- 
"  tions  against  bribery,  or  of 
**  allegiance,  supremacy,  and 
abjuration,  can  now  bylaw 
be  required,  every  person 
claiming  to  give  his  vote  at 
the  said  election,  shall,  (if 
required  by  any  candidate, 
or  any  person  having  a  right 
to  vole  at  such  election,) 
before  he  is  a<Imittcdto  poll, 
take  the  oath,  (or,  being 
one  of  the  people  called 
**  quakers,  make  the  solemn 
"  aflirmation)  following."— 
fFnr  theoatk^  see  ^pp»  xxxii.) 
**  Which  oath  or  solemn  af- 
"  firmation,  the  returning  of- 
"  ficer.  or  officers  at  such  elec- 
"  tion,  and  his  or  their  depu- 
"  ties  and  poll  clerks,  is  or 
"  are  h(  reby  authorized  and 
"  required  to  administer." 
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that  unqualified  persons  may  be  deterred  from      ®^^  ^ 
polling  by  the  fequisition  of  the  oath  thereih  ^«* 
enacts,    that  upon   any  election  in  England^ 
Wales^   or  Berwick  upon  Tweedy  in  all  cases 
where  none  other  than  the  general  oaths  before 
mentioned,  could  by  law   be   required,  every 
person  9laiming  to  give  his  vote,  shall,  if  re-  ma;  be  w. 
quired  bxf  any  candidate^  or  any  person  Aflv-  ^M^dateor 
ing  a  right  to  vote  at  such  election,  take  the  Se'^Slth^oJrf! 
oath,  or,  if  a    quaker,    make   the    affirmation  ^^""'^  ''««• 
therein,  which  the  returning:  officer  or  officers,  (Morwcwia^  m 
their  deputies  and  poll  clerks,  are  empowerefd  (For  the  oath, 
to  administer;  as  are  also  the   commissioners  '^f^^xoht 

.  administered. 


under  the  statutes  before  mentioned. 


By  §  8,  persons  falsely  swearing  or  affirming, .  Penalty  of 
or  suborning  others  so  to  do,  are  made  liable  to  on  persons  * 
the  penalties  of  perjury  and  subornation  of  ing,  ic 
perjury. 


§  8.  **  And  be  it  further 
**  eaacted>  that  if  any  person, 
^'  in  taking  any  oath  or  af- 
**  iirmation  hcrein-before  ap- 
**  pointed  or  authorized  to  be 
^  taken  before  any  returning 
**  officer  or  officers,  shall 
*'  thereby  commit  wilful  per- 
**  jury,  and  be  thereof  con- 
**  vic»ed ;  or  if  any  person 
**  sliall  unlawfully  and  cor- 
**  ruptly  procure  or  suborn 
any  other*  person  to  take 
any  such  oath  or  affirma- 
**  tion,  whereby  he  or  she  shall 


<i 


4i 


"  commit  such  wilful  perjury, 
''  and  shall  be  thereof  con-' 
"  victed,  he  or  she  so  offend- 
^'  ing  shall  incur  such  pains 
'*  and  penalties  as  are  inflict- 
ed in  and  by  two  acts  of 
parliament,  the  one  made 
in  the  fifth  year  of  the  reiga 
of  the  late  queen  Elizabeth^ 
intituled.  An  act  for  punish" 
ment  of  such  person  as  shalt 
procure  or  commit  any  wiU 
*^ful  perjury  ;  the  other  made 
''  in  the  second  year  of  hit 
^*  late  majesty  king  George  the 


« 


« 


(( 
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seit.f.  Harwich,  l80S-    Aqaestron  arose  upon  the 

iP«ck.s9flf.  administration  of  this  oatb,  colonel  Chaytor 
mcf«%  objected  to  take  the  oath/  unless  he  were 
inSe*oath*^  permitted  to  fill  up  the  blank  for  the  place  of 
mide?irSw(  abode,  with  two  places  of  abode,  aikl  he  fen- 
bSTlen  tSit  he  dered  ani  oath,  in  wri  ing,  to  this  eflfec^  "  Place 
inigiit  ip  take   a  of  my  abode  at  Durham,  and  also  in  fVeti 

"  Street,  in-  the  borough  of  Harwich/"  The 
mayor  told  him,  that  h^  could  not  alter  ^  the 
fbrm  of  the  oath,  and  that  if  he  did  not  take 
the  same  oath  which  the  other  voters  had 
taken,  his  vote  could  not  be  received.  He  per* 
stated  in  his  refusal,  and  was  rejected.  This 
validity  of  the  vote  beinjgj  afterwatds  dis- 
cussed (a),  upon  the  trial  of  Mr.  Adams's  peti- 
tion, was  determined  to  be  good. 


^  i^ond,    intituled.  An  act  in<;  officer,  according  to  tKe 

"ybr  the  more  effectual  pre-  conscience  of  those  who  were 

"  venting  and  further  punish^  to  take  it,  but  that  the  words 

**  ment  of  forgery,  perjury^  of    the  statute  being  in  the 

**  and  subornation  of  perjury ;  singular  number   ^'  place  of 

*'  and  to  make  it  felony  to  steal  abode,"  the  blank  could  only 

^*  hands,  notes,  or  other  securi'  be  tilled  up  with    one    lesi- 

**  ties  for  payment  of  money,  dence.     On  the  other  side  it 

''  for  any  perjury  or  suborn-  was  said,  that  the  oath  being 

^' ation  of  perjury,  contrary  merely  of  description,  and  not 

"  to  the  said  acts/*  of  qualification,  the  residence 

(For  §  9,  wkerehy  the  act  which,  by  the  particular  con- 

dces  not  extend  to  places  kav»  stifution  of   the  borough    of 

ing  particular  regulationsy  see  Harwich,    gives  the  right  of 

antCf  626. J  voting  there,  was   not  at  all 

{a)  On  one  side  it  was  con-  affected  by,  nor  had  any  con* 

tended,  that  the  oath  could  nexion   with,    the  oath    pre* 

not  be  modified  by  the  return-  scribed  by  the  statute  25  Geo. 
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4.  As  to  the  baths  required*  Off  doctors  at      ^^^  ^* 
particular  places : 

The  acts  which  regulate  the  elections  at  the 
following  places,  have  enacted,  that  particular 
oaths  should  be  taken  at  such  elections  respec^ 
lively.  In  some  cases  they  are  positively  re- 
quired to  be  taken ;  in  others  only  if  required. 
The  statutes  whereupon  such  provisions  depend,, 
being  set  forth  in  the  Appendix,  it  will  be  suf^' 
ficient  to  point  out  in  each  instance  whereupon 
the  law  depends. 

London  : — ^The stat.  )I  Geo.  I.e.  18. .§  I,  3,  3,  London,  Apf. 
requires  a  particular  oath  to  be  taken  by  every 
elector,  also  the  abjuration  oath  if  required. 

Norwich  : — ^The  stat.   3   Geo.   2.  c.   8,   re-  Norwich, 
quires  the  oath  therein  to  be  taken  by  every   ^' 
elector. 


Nezv  Slioreham :— The  stat  11  Geo.  3.  c.  55.  New  shora- 
§  4,  gives  an  oath  to  be  taken  by  every  free-  App.  ixz. 
holder  if  required,  as  therein. 


3.  c.  84,  and   therefore,  that  title,  and  to  detect  frauds  5^ 

colonel  Chaytor^  if  he  pleased,  which  object  was  assisted  by 

might  huvc  given  in  Durham  the  voter  giving  in   all    the. 

only,  as  his  residence.    That  places  in  which  he  resided,  if 

the  object  of  the  statute  was  he  had  more  places  of  n^« 

to  facilitate  an  inquiry,  after  dcnce  thau  one. 
the  election,    into   a  voter's 


65Si 


Sect.  S. 
CoTcntry, 

CrickUde» 
Jfp,  Uxxii. 
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Coventry: — ^The  stat.  21  Geo-  3.  c.  54-  §  7, 
gives  an  oath  to  be  taken  by  electors  if  required 

Crickladc ;— The  stat  22  Geo.  3.  c.  31.  §  4, 
gives  an  oath  to  be  taken  by  freeholders  if  re- 
quired, as  therein. 

Aylesbury : — ^The  stat.  44  Geo.  3.  c.  60.  §  3, 
gives  an  oath  to  be  taken  by  freeholders  if  re- 
quired. 

These  acts  respectively  direct  by  whom  the 
oaths  are  in  each  case  to  be  administered,  and 
make  it  perjury  to  swear  falsely. 


/ 


Section  3.  According  to  what  right  of  voting  voles  are 
to  be  received  on  the  poll,  tchere,  by  what  description, 
and  in  what  manner  votes  shall  be  given  ;  and  of  the 
tender  of  votes, 

IT  will  be  seen  hereafter,  Avhen  treating  of 
qualifications  and  disqualifications  of  electors, 
that  there  are  an  infinite  variety  of  considera- 
tions which  ought  to  decide  the  return,  in 
admitting  or  rejecting  votes.  At  present,  \vt 
have  only  to  observe,  that  the  right  of  election, 
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Sect  S. 


under    which  the  returning  officer  is   to   act, 
and  by  which  he  is  to  govern  himself,  is  that 
*  which  is  laid  down  by  the  statutes  2  Geo.  2.  jf^J;,^. 
c.  24.  §  4,  and  28  Geo.  3.  c.  52.  §  25,  26,  27, 
and  31. 


By  these  statutes  such  votes  are  to  be  deemed  Un^wwiuit 

*^  right  of  ek^i 

to  be  lesral,  which  have  been  so  declared  by  tion  retmOi^ 

°  .  officer  to  act 

the  last  detennination  in  the  house  of  commons,  in  rcceWUif 
unless  the  right  of  election  shall  have  been 
reported  upon  by  a  select  committee  under  the 
latter  act ;  in  which  case,  the  right  of  election, 
as  reported  upon  by  them,  is  to  be  the  rule. 


2.  As  to  where  votes  are  to  be  given : 


At  elections  for  knights  of  shires: — ^Thestat  Cowtjekc^ 
1 8  Geo.  2.  c.  18  (a\  after  directing  that  in  the 
cases  before  mentioned,    a  certain  number    of  Ante^  54s» 
booths  or  polling  places  shall  be  erected,  and 
that  lists  of  the  divisions  for  which  they  are 
allotted,  shall  be  affixed   thereupon;   by  §  8,  ^ 


(a)  The  stat.  18  Geo.  2. 
c.  18.  (For  the  title  of  the 
iut^  see  ante,  532.) 


§  8.  "  And  be  it  furtlier 
"  enacted,  by  the  authority 
**  aforesaid,  that  no  sheritV, 
*'  under-shcrif!*,  or  clerk,  ap- 
•*  pointed  to  take thepollutany 
"  of  the  said  booths  or  polling 
"  places,  shall  admit  any  pcr- 


*'  son  to  vote  for  any  lands, 
"  tenements,  or  oth^r  freehold 
"  estate,  sworn  by  the  said 
*^  oath  to  be  lying  and  being  at 
some  parish,  town,  or  place, 
or  parishes,  towns,  or  places, 
which  parish,  town,  or  place, 
or  parishes,  towns,  or  places, 
or  any  of  iliem,  or  any  part 
**  of  ihem»  is  not,  or  are  not, 
*'  meniioned  in    the   list   so 


a 
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Sects.  forbids  the  sheriff,  under-sheriff,  or  cjerk,  ap- 
Penottt  not  to  pointed  to  take  the  poll  ^t  any  such  booths  or 
poit  except  at  polling  places,  to  admit  any  person  to  vote  for 
tiie  ii>it  ilfbm-  any  lands,  tenements,  or  other  freehold  estate^ 
•f  hu  fVcefaoid  ^y^Q^n  by  the  oath  of  the  voter  to  be  lying  and 

being  at  a  parish,  town,  or  place,  or  parishes, 
ttniMitbtiiot  towns;  or  places  (a),  not  mentioned  in  the  list 
#Biriist:        made  for  such  booth  or  polling  place,  unless 

the  situation  of  such  lands,  tenemeets,  or 
estate,  is  in  some"  town,  liberty,  or  place,  not 
mentioned  in  any  of  the  lists  made  out  for 
all  the  booths  or  polling  places. 


The  above  provision  is  directory  to  the  offi- 
cer taking  the  poll,  and  he  is  answerable  for 
the  observance    of  it.     With    regard    to    the 
Voter omght  to  elector,  it  is  material  for  him  to  poll   at    the 

▼etc  mt  the  pro*  .         . 

per  boo^.       proper  booth,   inasmuch  as  if  his   vote    from 

accident,  or  other  circumstance,  be  not  put 
upon  the  poll ;  if  it  appear  that  he  applied  at 
a  wrong  booth,  that  of  itself  will  be  a  decisive 
objection  to  the  allowance  of  such  vote   by  a 


**  made  out  for  such  booths 
*'  or  polling  places  as  afore- 
*'  said,  unless  such  lands,  te- 
"  ncments,  or  estate,  lie  or  be 
**  in  some  town,  liberty,  or 
•**  place,  not  mentioned  in  any 
"  of  the  lists  so  made  out  for 
"  all  the  said  booths  or  poU- 
"  ing  places  as  aforesaid/' 
(d)  Although  the  stat.  51 


Geo.  3.  c.  126,  relating  to 
elections  at  Wv^tminUer^  di- 
rects a  list  of  the  parishes, 
districts,  or  divisions,  into 
which  the  booth  is  to  be  al- 
lotted, it  docs  not  impose  any 
obligation  upon  the  electors 
to  vote  at  places  allotted   for 

fiarticular    divisions,       Aj>p, 
xxxviii. 
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committee,   although  it  be  in  other   respects     ^^^' 
unquesttojtiable. 

Bedfordshire^  1 785.  The  rev.  Decimus  Rey-  f 
molds  went  to  the  booth  for  the  hundred  of 
Flittj  and  was  sworn  there,  and  declared  his 
vote,  for  a  freehold  in  the  hundred  of  fVilUy^ 
he  also  possessing  a  freehold  in  the  hundred  of 
JP/iVf,  of  which  he  said  nothing  at  the  poll ; 
there  was  no  entry  of  his  vote  upon  the  poll 
book,  or  in  either  of  the  cheque  books.  It  ap- 
peared, that  after  voting  (as  he  t|)iOught)  he 
was  told  to  go  to  the  tViHey  booth,  but  di4 
liot  go,  thinking  his  vote  had  be^n  properly 
taken  down  in  that  of  FUtt;  the  comq^ittee 
decided,  that  it  should  not  be  added. 

If,  however,  the  person  taking  the  poll,  con-  votc  received 
trary  to  his  duty  receive  the  vote,  the  franchise  ^^l  wiu^Sot 
will  not  be  lost   by  being  given  at  a  wrong  ^J^l"*"^®** 
booth.     This   was   laid   down   in  the  case   of 
-Crloucestershire^  wdth  respect   to  the  vote  of  GiQipceste^ 
Benjamin  Pierce;   and  was  acted  upoi^,  after       ' 
deliberate  argument,    in    the  Middlesex   case,  s  peck. 59. 
1804,  \\\  respect  to  the  vote  of  John  Baker. 

3.  Under  what  description  votes  are  to  be 
given :  , 


At  elections  for  knights  of  shires ;  the  vote 
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Bttu  5.  must  be  accurately  described  according  to  those 
Effect  of  iiuuf-  particulars  which  were  enumerated  when  treat- 
tionofvoteoii  iug  of  the  duty  of  poll  clerks.  There  is  no 
dJ^&ax       statutory  mandate  upon  an  elector  to  furnish 

this   description,  unless  he  be  called  upon  to 

take  the  freeholders  oath.     But  in  such  oath, 

as  well  as  in  the  duty  which  the  poll  clerks 

Awu,  583. 585,  .are  sworn  to  perform,  the  legislature  has  evi- 

xxiii.    '     '  dently  contemplated    that    such    description 

ought  to  be  given. 

•  This  doctrine  has  been  fully  acted  upon  by 
committees,  insomuch,  that  where  the  descrip- 
tion has  been  insufficient,  they  have  disallowed 
the  vote. 


Gloucester-       -  The  Gloucestershire  committee  determined,^ 


•hire,  93. 


that  a  defective  description  was  a  prima  facie 
objection  (o\  sufficient  to  put  the  petitioner 
on  proving  the  necessary  qualifications. 


8Peck.5f.  The  Middlesex  committee,    1804,    resolved 

generally,  "  That  when  the  particulars  of  the 

{a)  Cricklade,  1785.     The  cd  to  vore,  had  been  falsified; 

committee  resolved,    **   That  or  who  had   reru>cd,    at  ibc 

the  parlies  were  bound  to  give  poll,  to  give  an   account  <»f 

evidence  only  in  support  of  the    title   under  which    ihcy 

the  titles  of  lho^e  voters  which  claimed    a   ri^ht   of    voting." 

had     been     inij>eached ;     or  2  Lud.  550,  and   see   the  a^ 

whose    declarations    of    the  guments  there,  339,  e/ wy. 
rights  under  which  they  ehiim- 
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•  -*.'     " 


descriptiom  on-'fhe  poll-  Hid  not  appeftr  t* 
comply  M^ith  the  forms  prescribed,  fhe  .Com- 
ttiittee  would  decide  on  the  validity  of  such 
description;  and  that  unless  the  description 
required  under  the  different  heads  on  the  poll 
book  app^ar^d  complete,  the  vote  dlioi^ld  l^e 
rejected.'* 


A^cti^ 


As  to  the  sufficiency  of  description  uider 
each  head,  there  can  be  no  general  rule,  but 
it  may  be  of  use  to  see  what  ha^  been  decided, 
in  order  to  judge  frcrm  thence  what  degree  of 
picety  would  probably  be  insisted  upon  (a). 


*s  nam^. 


With  respect  to  the  name ;  it  was  formerly  voter's 
^said  in  tht  iTof'kshire  case,  17th  April,  1628,  iJoum.  wi* 
fhat  "  if  aii  elector  6T  freeholder  being,  by  th6 
sheriff  upon  the  poll,  demanded  his  name,  shall 
refuse  it,  he  is  not  disabled  to  be  an  elector." 
But  the  taking  down  the  name  is  so  evidently 


(a)  It  is  a  '-cry  material 
question,  how  tar  the  sheriff 
(s  justified  in  refusing  the 
franchises  of  persons  who  dje- 
cline  to  answer  in  these  par- 
iiculufs,  he  having  no  gene- 
ral power  to  examine  them 
beyond  that  which  is  given 
(and  which  is  vested  in  the 
sheriff  alone)  by  the  statute 
Z  Hen.  6,  c^J,  which' power 
respects  inquiry  as  to  the  value 


of  the  freeliold  only.  But  it 
should  seem,  that  under  the 
doctrine  holden  by  the  Gloif- 
cestershircy  Middlesex^  and 
Crickladt  committees,  that  ii 
an  elector  refuse  to  give  the  in- 
formation necessary,  in  order 
to  the  making  the  proper  en- 
try on  the  poll,  his  vote  may  be 
rejected.  These  decisions  being 
in  unison,  it  is  to  be  presume^ 
they  would*  be-atf^d  upon. 


V  V 


( 
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8cet^  contemplated  in  the  stat  10  Ann.  c.  23.  §  5  (a\ 
with  respect  to  the  poll,  that  it  cannot  be 
doubted,  that  a  correct  description  therein .  is 
necessary. 


]>eieHptioB  of     With  respcct  to  the  place  of  ^bode,  it  is  es« 
^  -  ^         sential  that  this  should  be  correctly  given  : 


f  Peck.  5S. 


Middlesex^  1804.  Peter  If olfordy  the  vottTf 
described  himself  "master  in  chancery,"  without 
adding  any  place  of  his  abode ;  the  committee 
held  this  description  defective,  and  the  vote 
bad. 


•  Peck.  56.  In  the  same  case,  as  to  the  vote  of  J.  W. 

^^hUtemX*a*  f^^^gf^^^y  who  had  entered  his  residence 
ST  ^nSJlt"**  "  Princes-street,''  it  appeared  that  he  carried  on 
another.  iijj  business  in  "  PrhiceS'Strecty''  but  that  he 

slept  in  Orange-court,  where  his  freehold  was, 
and  where  another  person  lived  as  a  lodger; 
the  committee  decided  the  vote  to  be  bad  (J>). 


In  the  instance  of  rectors  of  parishes,  the 


(a)  Sec  this  act,  App.  dxxxiii. 

{b)  Middlesex ^  1 804.  James 
Jenkins  liad  givcu  in  his  re- 
sidence ^'London;"  it  was 
suggested  that  this  was  too 
general,  but  no  such  objec- 
tion having  been  taken  to  the 
votes  on  the  other  side,  tho 


committee  determined  that 
they  would  not  take  that  sub* 
ject  into  consideration,  unless 
where  the  vote  was  specifically 
objected  to,  upon  that  ground, 
in  the  list,  which  was  not  the 
case  in  the  vote  in  question,  2 
Peck.  53% 


• 
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liame    of   the  parish,  \ras.   in  the  same  case,       Sects, 
holden  sufficient,  without  any  further  descrip-  Casee.whei^Bo 
tion,  either  to  freehold  or  residence.     Thus  the  ^qJoreSu '^ '*" 
vote  of  an  elector,  described  as  follows :  rev. 
T.  Farmery  residence  "  rector  of  St.  Luke\^  f  Peck. 54. 
was  holden  good,  as  ^vell  as  in  several  others 
similarly  circumstanced. 

With  respect  to  the  nature  of  the  freehold  :  DetcHption  of 
It  is  to  be  described,  "  whether  messuage,  land,  iioid.  ^. 
rent,  tithe,  or  what  else/'     Buckinghamshire^  2'Ukd.eM. 
1 785.     John  Creakerj  was  objected  to  as  voting  But  tee  Br- 
for  a  freehold'  of  less    than    forty  shilUngs  ■g^.^^^''^'. 
value,  he  described  it  on  the  poll  as  "  land.'* 
His  freehold  consisted  of  a  house,  with  a  y^rd 
annexed  to  it,  appurtenant  to  the  house,  used 
by  liim  as  a  carpenter's  yard.     The  yard  albne 
was  worth  twenty  shillings,  but  both  together 
more  than    forty  shillings   a  year;    the  com- 
mittee, by  their  resolution,  allowed  the  inquiry  ^ 
into  the  value  of  the  house,  in  order  to  makp 
out  the  qualification  of  the  voter.  ^ 

Meade  described  his  freehold  as  a  "  tenement."  2  P«ck.  55. 
The  committee  resolved   to  take  the  descrip^  Tenement, 
tion  in  its  more  familiar  sense  as  a  house,  and 
held  the  description  sufficient.  . 

Edward  Taylor  described  his  freehold   as  /*. 
"  part  of  a  messuage ;"    it  appeared  that   he  ^^^  ^^  »••• 

u  u  2 
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^'  was  a  joint  tenant,  and  the  vote  wa?  declared 
good. 

»*  '  John  Barfoot  described  his  freehold  as 
?^o  "  laiid/'  the  premises  consisting  of  a  stable 
*«*•     and  cart-shed,  with  no  more  land  adjoining^ 

than  a  very  small  slip,  not  above  six  feet  broad. 

The  committee  were  of  opinion,  that  the  firee- 
.  .  bold   was  improperly  described  as^   land,    and 

determined  the  vote  to  be  bad. 

»• .  fPliiiam  Ctappeson  described  his  freehold, 
"  houses  and  land/'  situation,  "  St.  George's  in 
Hie  East.''  (This  description  was  defective,  fop 
ftte  houses.)  As  to  the  land,  it  was  proved  to 
Consist  merely  of  two  small  gardens^  appertain^ 
ing  to  th^  houses ;  the  committee  determined 
tiie  vote  to  be  bad. 

o«.  BtdfordshirCj    1785.      Joh}T  Hilly  voted  m 

right  of  an  annuity  of  ^^90,  den'sed  to  him 
out  of  lands  charged  with  it.  The  annuity 
^  was  paid  him  by  the  tenant  by  direction  of  the 
trustee  for  the  annuity.  He  described  his  free- 
ilold  as  "  house  ami  land."  His  vote  was  holden 
bad  {d^ 

(a)  This  was  not  the  only     to 'the  followiog  rotfe  of  iTi* 
objection   made  to   this,. or    mieiFaimtr.. 


<*i 
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Daniel  Palmers  vote  was  holden  bad  under      Sect. a. 
similar  circumstances  fez ).  *s.x:.si4id. 

•      504. 

Middlesex^  1804.     T/fo?;^^^  is9i/er,  described  «  Peck.  eo. 
his  freehold  as  "  rent,"  and  voted  for  a  share  Bridge •!»»• 
in  Fulham  Bridge.     The  vote  was  holden  good, 

JVilliam  Bennett  gave  .in  his  freehold  **  fee  s.csPeckeo. 
/ai-m  rent."    It  appeared   in  fact  to' be  a  rent-  ^^^•^^^^ 
charge,  granted  to  the  voter  for  life,  and  had 
been  duly  registered.     The  vote   was  holdeu 
good. 

Middlesex^  1804.     John  Meadozvcroff^frtt'  s  Peck.  54. 
Jiold  was  entered  "  Exigent er  of  the  common  pi^ce  dfTree- 
pleas,"  in  the, column  describing  the  situation  .j^y.'*^  ^^ 
of  the  freehold,   leaving  blanks  for  the  nature 
of  the  freehold,  and  name  of  occupier.     It  was 
holden  sufficient. 

In  the  same  case,  Joseph  Jeff  er  sons  vote,  tlie  nid.  55. 


(ja)Bedfordjihirc,  1785.  John 
Gilbert  WHS  objected  to  prin- 
cipally, as  not  having  a  free- 
hold of  40*. ;  he  described  it 
at  the  poll,  as  consisting  of 
"  houses"  in  the  occupation 
of  himself  and  others.  It  was 
assessed  ^\fohn  Gilbert**  (land- 
lord) "  himself**  (tenant).— 
Evidence  was  offered  that  the 
house  in  which  he  lived  was 
not  worth  40^.  a  yff^^  and  it 


was  concluded,  that  his  vote 
must  be  njectcdy  the  freehold 
for  which  he  voted  being  ei- 
ther not  assessed  or  under 
\alue. 

The  principle  was  admitted, 
but  the  fact  as  to  value  fail- 
ing,  the  objcctfon  was  iiot 
persisted  in.  Q  Lud.  447. 

The  objection  principally  in- 
sisted on  was  the  misdescrip- 
tion. 
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Sect  s.      descripfion  of  the  nature  of  the  freehold  being 
•  **  preferment  m  the  church/'  was  holden  suflS- 
cicnt  (a). 

The  whole  of  what  is  meant  to  be  insisted 
upon  as  the  qualification  for  the  vote  had  better 
be  described.  It  has  been  holden  that  the  free- 
holder cannot  call  in  aid,  any  freehold  not  given 
in  at  the  poll,  if  that  prove  not  of  sufficient 
value.  It  will  be  observed,  however,  that  there 
is  some  inconsistency  in  the  decisions  hereupon. 

Bedfordshire^  1785.     The  committee  rejected 
r  tod.  444*      the  vote  of  JVilUam  Oddly  who  voted  for  a  te^ 

pement  which  was  let  for  £l.  lis.  6d.  a  jxar, 
he  having  also  a  tenement  near  the  same,  which 
let  for  £,3  a  year,  making  at  the  same  time  a 
general  resolution,  "  that  if  a  voter  gives  in  a 
freehold  on  the  poll  which  is  not  worth  40^.  a 
year,  the  vote  is  to  be  considered  as  a  bad  one, 
notwithstanding  he  may  be  possessed  of  other 
freeholds  amounting  to  rnore  tlian  40^."  This, 
however,  was  not  acted  upon  in  the  vote  of 
TiTnotfiT/  Kidman  in  the  same  case. 

The  freehold  was  given  in  as  '*  house  and 

I'Wd.4i<5.      land    in    the    occupation    of  John    Osborn.'' 

This  did  not  amount  to  40^.     But  the  voter's 

(a)  The  parish  was  inserted. 
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freehold  consisted  of  two  tenements  under  one  ^^^  »• 
roof,  one  let  to  Osbarn^  and  the  other  to  Cope^ 
both  together  paying  £t.  8^.  There  was  only 
one  door  in  front  of  the  house,  for  the  entrance 
of  both  families;  but  there  were  separate  stair- 
cases and  gardens,  and  in  every  other  respect 
they  were  separate  dwellings.  Cope^  at  the  same 
time,  had  a  separate  back-door  into  the  yard. 
The  vote  was  holden  good ;  as  was  that  of  one 
Perkins^  under  tlie  same  circumstanceS|  who  tLad.Mr. 
had  descnbed  his  freehold  as  "  houses." 

The  voter  must  describe  in  whose  occupation  Ante,  sw. 
his  freehold  is : — ^The  Gloucestershire  commit-  BeSKlt^j. 
tee  resolved,  "  That  a  freeholder  not  having  S!^?'" 
specified  the  name  of  his  tenant  at  the  time  of 
the  poll,    is  a  primd  Jacie  objection    to   his 
vote," 

And  the  MUdlesex  committee,   1804,  acted 
upon  the  same  principle.     The  general  resolu- 
tion before  mentioned  was  made  by  them  upon  Arff,  65«. 
the  discussion  of  the  necessity  of  describing  the 
occupier  at  the  poll. 

In  that  case,  Thvmas  Mapkson  had  caused  « Peck. »« 
"  unknown"  to  be  inserted  in   the  cohmnl  ot  kHO¥rii,-hwi. 
occupiers.      His   vote  was    determined   to  be 
^ad. 


e6i: 


Sect:  S. 

S.  C.  i  Peck* 
55. 

2  Peck.  56. 
S.CX 

No  occupier 
stated,  bad. 


So,  TVilliant  Shepherd's  vote,  who  had  gives 
ipi  his  occupier,  "  No.  3  and  4.^'  was  rejected. 

As  to  tlie  vote  of  George  JPliytock  ;  in  the 
column  of  occupiers  there  was  a  blank.  It  was 
siiggested,  the  defept  might  be  owing  to  the 
remissness  of  tlie  poll-plerk.  The  committee^ 
however,  were  of  opinion  that  it  was  |l  fatal 
defect 


s.  c.  3  Peck.        Rev.  G.  Harpur  described  the  nature  of  his 
^ception.      freehold,  "  rectorship."     No  occupier  was  in-- 

sertcd  :  (the  parish  was   inserted).     The  com- 
mittee held  the  description  sufficient. 


8.  c.iPeck.  John  Fhher.  The  entry  in  the  occupiers* 
Under  repair  Column  was  "  iindcr  repair."  The  committee 
^te"s  occuS-  heW  this  sufficient,  taking  it  to  mean,  that  the 
^^^'  premises  were  in  the  voter's  own  occupation, 

8.c.tPeck.6i.  Daniel  JVilishire  described  his  occupier 
^'iSSS^^  "  Charles  Osborne^  Tins  was  said  to  be  a 
^•^  mistake  for  John  Oyston.     John  Oyston  being 

examined,  said,  that  he  had  paid  rent  to  the 
voter  for  nine  years,  and  that  no  person  of  the 
name  of  Osborne  lived  in  the  same  street  with 
himself*  The  committee  decided  the  vote  tg 
be  bad  (a). 


(fl)   John  Merrington    dc-  .  Upon  objection  of,    no  free- 
icribcd  the  occupier,  "  self."    hold  in  the  occupation  of  tbt 


Charles  Stable  described  his  occupier,  "  John      Sect*  s. 
Harding''     The  name  was  in   fact,    Thomas  s.  c.s.Peciu 
Harding.     This  had  not  been  made  a  ground  of  Wrong  chris- 

..  •        1.  i*t         «  ^1         •        tii^n.naine  of 

objection ;  but  being  disclosed  upon  another  in-  occupier^  badi 

quiry,  the  committee  determined  the  vote  to  be 

l>ad. 

Robert  Lloyd  \^oted  for  premises  m  Golden^  s.c.jPeck. 
lanCj  in  the  occupation  of  "  Hooker  3\\d  others."  occapierof 
His  freehold  consisted  of  two  houses,  one  situ-  bdon^Iil^To*^ 
ated  in  Golden4ane,  the  other  in  Hand-court,  ^ote'iT  ^' 
with  a  yard  between  them.     Hooker y  whom  he 
named  as  the  occupier,  occupied  that  in  Hand^ 
court  only.     There  were   separate  assessments 
for  Hand-court^  and  Golden-lane.      The  com- 
niittee  determined  the  vote  to  be  bad. 

Robert  Henru  Sparks  described  his  occu-  s.c.«Peck. 

61.   Person* 

piers  as  ^'  Gale  and  JFtbb''    Tiiese  were  the  to  whom  voter 
persons  to  whom  the  voter  had  cleraised  ;  it  ap-  dcacribcdasoc* 
peared  that  no  person  was  in  the  actual  occu-  Soone actually 
pation  at  the  time  of  the  election,,    It  did  not  suffiSSnu  ^  ' 
appear  that  there  was  aiiy  under-lessee,   or  any 
person  in  the  occupatioii  of  the  freehold,  dif- 


ienant  named  on  the  poll,  the  The  committee  held  this  to.be 

assessment  was  produced  in  no    evidence    that  t^c  voter 

support  of  such  objection,  in  had  given  in  a  wrong  occti- 

vrhich  the  name  ofJtiA;i  Graji  piQr.'-^MiddlcscXj    1S04.      t 

wa»  entered  a:^    the    tenant.  Peck.  63, 
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Sect.  3.      ferent  from  those  stated  by  the  voter.    The 
committee  determined  the  vote  to  be  good  (a). 

c.  «Peck.       Robert  Kentish.    The  entry  of  the  occupier 

.•     Occupier  "^  * 

imedihiiuse  was  ^^  Jbvans  ;*'  the  house  was  empty  at  the 
fdence  of  hii  time  of  the  election  ;  no  evidence  was  given  of 
i4*        '     Evans  being  a  lessee.    The  committee  deter- 
mined the  vote  to  be  bad. 


(a)  In  several  instaucesy 
ivlicre  the  voter  had  given  in 
the  name  of  a  former  occu- 
pier, and  it  was  proved  that 
another  person  was*  in  fact, 
the  occupier,  at  the  time  of 
the  election,  the  vote  was  dis« 
allowed,  2  Peck.  6l. 

The  committee  also  deter- 
mined,  in  several   instances, 
that  where  a  voter  gave  in  his 
original  lessee,  and  it  appear- 
ed that  the  lessee  had  under- 
let the  premises  to  others,  the 
description  was  defective,  and 
the  vote  bad.     Where  it  ap- 
peared,    however,    that    the 
premises    were    only    let   to 
%)eekly  tenants,  it  was  deter- 
mined, that  sucb  persons  need 
not  be  given  in  as  occupiers ; 
and    it  was  held  sufficient  to 
state  the  original  Jcssee,  or 
the  voter's  self,  (if  there  had 
been  no  other  letting),  as  the 
occupier.      This  was    deter- 
mined in  the  case  of  Thomas 
Moore  Foskct :    but    in   the 
case  of    ■■■      -  Lougtict^  who 
gave  in  as  his  occupiers,  cer- 
tain  persons   who  held    the 
Premises  of  him  by  the  months 
it    was    objcctedi    that    he 


should  have  given  in  himself 
as  the  occupier,  conforroablj 
to  the  principle  of  the  above 
determination;  but  it  was  r^ 
solved,  that  the  description 
was  sufficient. 

Many  cases  occurred,  where 
the  name  of  the  occupier,  on 
the  poll,  was  not  exactly  the 
right  name  of  the  actual  oc« 
cupicr,  but  bore  a  greater,  or 
a  less  resemblance  to  it.    The 
question  upoi|  these  occasions 
was,    whether   the     variance 
was  such  as  was  likely  to  have 
happened  from  the  mistake  of 
the  poll-clerk,  in  taking  dow^ 
the  real  name  of  the  occu- 
pier, as  it  was  stated  to  him 
by  the  voter,  i>r  from  the  voter 
naming  a  ditTorent  person.  In 
doubtful  cases,  evidence  was 
frequently  given,  against  the 
vote,  to  shew  that  persons  of 
the  name,  which  appeared  on 
the  poll,  had    U^nncrly  livcj 
in  the  premises,    or    in    the 
neighbourhood,  or  were  other- 
wise    connected     with     thd 
voter,  and  in  support  of  the 
vote>  that  these  circumstances 
did  not  exist,  52  Peck.  62. 
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Bedfordshire^  1785.     George  Martin  voted     J^^^* 
for  a  freehold  at  Eaion  SoeoHj  in  the  occupa- t  Lod.  5«f .  * 

*        Occnpiers  de- 

tion  of  ShefFord,  and  others  :  on  the  assessment  scribed  as  s. 

'*'  .        .  <<  and  othersy** 

the  occunier  was  himself.     The  objection  was  s. not  beiiiir,i< 

'  /•     V     fiictf  the  occa* 

supported  by  evidence,  that  no  person  of  the  pier ;  hoiden, 
name  of  Shefford  lived  in  Eaton  Socon;  that  otben,*' would 
tlie  voter,  in  di3Coursing  of  his  vote  after  the  ?^^rtoiiioir 
election,  had  said,  he  had  named  a  wrong  tenant  ^^*^^^** 
at  the  poll,  as  the  one  he  had  mentioned  held 
an  estate  of  him  at  Kej/soe,  and  not  at  Eaton, 
It  was  contended,  that  tlrough  Shefford  was 
jiot  the  tenant  of  the  estate  voted   for,    yet 
the  addition  of  **  and  others,"  in  describing  it, 
wowld  enable  the  party  to  support  the  vote,  by 
shewing  who  the  actual  tenants  were.   The  vote  Vote  good. 
■  "was  holden  good. 

Hayman  Dyson  gave  as  occupier,  "self."  It  s.CifPeck. 
appeared  tliat  the  occupiers  were,  the  voter,  and  One  occupier 

*  TT>»  •  •  given  in ; 

Charles   Dyson.     Upon  this  occasion,  it  was  wiicre,  in fiict» 
agreed  between  the  parties,  and  adopted  as  a  more^ftuft-  ^ 
fule   by  the  committee,   that  where  a  voter,  ^^*^  '^ 

having  two  or  more  tenants,  gives  in  the  name 
cf  one  of  them  only,  it  is  sufficient  {a). 


(a)  Bedfordshire^    1785.—  paid   32*.     This  was  aTl  he 

Thomas  Ixfic  voted  for  house  occupied ;    but    there  was  a 

and  laud  in  thfe  occupation  of  little  field  adjoinini;,  belong* 

J.  Cunniiigian.     Tliis  tenant  ing  to  the  voter,  occupied  by 

occupied  a  house,  and  garden  another  tenant,  at  the  rent  of 

annexed  to  it,  for  which,  and  ^Os, 

^r  the  fruit  of  an  orchard,  lie  This  vote  was  allowcily  3 


•^ 
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^^^J^  The  voter,  must  ikscribe  where  his  frediold 

ir  JoQm.  177.  is  situated  r-^-O^r/br^^/^ir^,    8th    April,    17i#. 

The  house  refused  evidence  to    shew,  that  a 
voter  had  a  freehold  ia  a  different  hundred  from 
that,  ia  which  he  had  described  it  to  be,  at  the 
.  poll. 


•hire,  140. 


The  Gloucestershire  committee  held  it  to  be 
necessary' for  every  freeholder,  when  he  polls, 
to  give  in  the  name  of  the  parish,  hamlet,  town- 
ship, tithing,  or  place  in  which  his  freehold 
was  situate  («}. 


f  Peck.  57. 
Misdescrip* 
tioB  0f  Bitim* 
tioB. 


Middlesex^  1 804.  John  Nitron  gave  in,  as 
the  situation  of  his  freehold,  "  Collin^s^aurU 
JVapping''  Collins' S'Coutt  appeared  to  be  in 
ShadwelL  The  committee  declared  the  vote  to 
be  bad. 


I- 


« Peck.  54.  Middlesex^  1804.  Richard  Lloyd^  gave  as 
wiiatdejrree  the  situation  of  his  freehold  "  St.  Giles  J"  The 
ofpi^iscsn*  committee  determined,  that  the  name  oi  the 
cessaiy.  parish,  without  a  more  particular  local  descrip- 

tion, is   not  sufficient,  within  the  nietropoliS' 


•Lud.  417^418. ;  but  the  doc- 
trine holdcji  as  to  Robert 
Lhyd'^  vote,  in  the  Middlesex 
case,  1804,  is  of  a  contrary 
import,  ante,  665. 

(a)  They  also  further  re- 
solved, that  the  Vkord  "  hun- 


dred" should  not  be  io^ert^l 
before  the  Vord  "  parish/*  on 
account  of  the  impossibility 
of  finding  out  any  particuhir 
freehold  in  large  parisiia* 
Ghucestcnhrre^  1.40. 


.  CftA*.  XI.]       DUIRIKa  TtTE  potii.  6S9' 

the  committee  were  afterwards  appKed'to  otf  tSe*    ^^1^ 
part  of  the  petitioner  to  rescind  the  resolution,  stating  only  « 

*      ,  '^  /»iti  11   parish  in  me- 

Tms,  however,  they  refused  to  do,  but  relaxed  tropoiis  uunf- 
it,  where  the  freehold  consisted  of  land, 

David  Cadell  described  his  freehold,  a  house  s.  c.  ib. 
in  the  Liberty  of  the  RolU^  which  formed'  a  J^°^^jSn*^ 
small  part  of  the  parish  of  St.  Dunstan's,  con-  parish  iuffi* 
taining  about  350  houses.     The  committee  held 
tills  description  sufficient. 

John  Cross  described  his  freehold  to   be  in  2  Peck.  56. 
**  Jofni'Street,    Sepulchre,"  whereas  it  was  in 
St.  John-street  J  his  vote  was  holdcn  good. 

John  Hitckens.  Situation  of  freehold)  "Gre*w-  t  Peck.  55. 

Sitnation  do* 

Jield^strectj  JVhitechapelJ^  Part  of  the  street  icnbed  by  the 
is  in  JFhitechapely  and  part  in  Mile  End  Old  of  the  street. 
Town.  This  property  was  iu  fact  in  the  latter, 
but  very  near  JFhitechapel ;  it  appeared,  that 
the  whole  street  is  more  generally  and  popularly 
e^ledGreenJield-streefj  fVhitechapel ;  that  the 
premises  were  assessed  in  Mile  End ;  and  that  ^ 
mark  was  made  in  the  street  at  the  division  be^ 
tvrecn  Mile  End  and  TVkitechapel.  In  support  of 
the  vote,  it  was  contended,  that  the  popular  de* 
sdription  was  even  better  than  the  legal  dc* 
scription.  On  the  other  side,  it  was  said,  thW 
the  legal  description  was  necessary,  in  order  to 


670  OF  THE    PROCEEDINGS         fp\RTlI. 

Sect  5.      satisfy  the  terms  of  the  oath.     The   coniauttce. 
determined  the  vote  to  be  good. 

Sme  point         Mark  Burr.     Situation  of  freehold,    "  Kr- 

bridge^  Uxbridge  is  a  township  of  the  parish 
of  Hillingdonj  assessed  separately  to  the  land- 
tax,  and  the  poor's-rate.  Part  of  the  principal 
street  of  Uxbridge  runs  into  the  township  of 
Hillingdon  ;  this  part,  when  it  is  necessary  to 
distinguish,  is  called  HiUingdon-end ;  but,  in 
common  language,  it  is  spoken  of  as  part  of 
Udbridge.  The  premises,  for  which  the  voter 
had  voted,  were  situated  in  this  part  of  the  town- 
ship of  IliUingdon ;  but  the  committee  con- 
sidered the  description  to  be  sufficient. 

It  seems,  that  if  there  be  any  inherent  cir- 
cumstance, calculated  to  create  uncertainty  in 
the  description  of  the  situation  of  the  freehold, 
that  ought  to  be  guarded  against  in  the  state- 
ment. And  the  fact  of  the  misdescription  was 
not  overlooked,  although  there  was  'a  great  affi- 
nity to  the  truth,  unless  it  be  substantially  cor- 
rect. 

2Lnd.5io.  BedfordshirCy  1785.     Henry  Belfield  voted 

lyTn  two  i?iun-  f^^  a  freehold  in  his  own  occupation,  **  in  the  pa- 
JSof'thT"  rish  of  Studham;'  which  lies  part  in  Hertford- 
'^^i^l^ii^  ^Air^f  and  part  in  Bedfordshire,  in  both  of 
|ivenin,yotc   which  the  votcr  had  land.    That  which  he  oc- 
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cupied  himseif  lay  in  Hertfordshire^  that  in  ,^^^ 
Bedfordshire  was  let :  his  vote  was  holden  bad. 
As  was  also  that  of  another  voter,  who  voted  - 
under  the  same  circumstances,  who  having  land 
in  Caddinglon  parish,  in  the  hundred  of  Flittj 
lying  in  both  counties,  named  the  tenant  who 
rented  his  land  in  Hertfordshire. 

'   Bedfordshirey  1786.     Thomas  Lane  voted  for  sLud. 4i6. 
land  in  Barton  parish.     His  freehold  lay  in  the  wron^r  pmntii, 
adjoining  parish  of  Higham  Gobia?J,  and  was  howewnctt 

the  parith 

assessed  there.    The  voter's  house  was  very  near  giT«i  may  be 

,  to  the  proper 

Barton;   letters  were  directed   to  the  tenant,  eae. 
who  occupied  it,  at  Barton  turnpike ;    and  his 
family  went  to  Barton  churcli.    The  vote  wan 
determined  to  be  bad» 

The  observations,  with  respect  to  the  descrip- 
lion  by  which  votes  shall  be  given,  do  not  ex- 
tend beyond  the  case  of  elections  for  shires,  or 
of  elections  where  the  right  of  voting  is  of  the 
same  nature  {a). 

-    4.  In  what  manner  votes  shall  be  given: 

In  addition  to  what  has  been  already  stated,  it  \^^^^}}l!Z 

^  '        giveD  »i  twice. 

only  remains  to  observe  as  to  the  manner  of 
giving  the  vote,  that  both  the  statute  law  and    ■ 

(a)  As  the  doctrine  upon  elections  should, according  to 

which  committees  have  goue  the  oaths  which  may  be  re- 

with  respect  to  the  poll-books  quired  by  the  25  Geo.  3*  c. 

at  county  elections  seems  to  84,  contain   the  name,  the 

have  been  in  a  great  measun:  addition,  profession  or  trade, 

founded  upon  the  freehold-  and  the  place  of  abode  of  the  ' 

er*8  oath,  it  should  seem  by  yuter. 

analoevs  that  those  at  other  . 
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Its. 


the  law  of  parliament  forbids  an  elector  to  divide 
his  suffrage;  however  the  practice  of  voting  at  twice 
may  formerly  have  obtained,  it  cannot  now  be 

zz.  to  done.  It  id  part  of  the  oath  of  40s.  freeholdersi 
as  well  as  of  the  oath  in  the  25  Greo.  3.  c.  84, 
that  the  voter  ^'  has  not  been  polled  before  at 
that  election/*  Moreover,  in  the  case  of  elec- 
tions of  knights  of  shires,  the  stat.  18  Geo.  2. 

ixiif.  c.  18,  by^§  5 J  imposes  a  penalty  of  <£40  upon  a 
person  voting  more  than  once,  to  be  forfeited  to 
any  candidate  for  whom  such  person  shall  not 
have  voted. 

If  there  were  any  doubt  whether  these  statutes 
apply  where  a  person  having  voted  for  one  caoi- 
didate  only,  afterwards  votes  for  another,  the 
language  of  the  following  resolution  is  at  all 
events  unequivocal,  and  as  such  has  been  acted 
upon,  not  only  in  county  but  in  borough  elec« 
tions  (a). 

»ttni,90,  Bedfordshirej  21st  December,  I6ft9.  It  was 
resolved,  upon  such  a  question,  *'  that  if  a  per* 
son,  having  a  right  to  vote 'for  two  members  to 
serve  in  parliament,  shall  give  a  single  vote, 

(a)  hridgewater^  1803,  terval,  he  offered  his  vote  for 
Smuel  Tuttan  intended  to  Mr.  Agnea;  but  the  vote 
vote  for  AgnewKfiA  AlUn^  but  was  rejected  by  the  return- 
on  coming  up  in  a  tally  of  ine  officer.  And  the  corn- 
persons  in  Mr.  AUen*s  in-  mtttee  decided  that  it  was  so 
terest,  he  was  told  he  might  rejected  properly.  2  Peck, 
vote  for  Mr.  AUen  then,  and  1Q9.  For  cases  of  votes 
Mr.  Agnew  afterwards ;  upon  given  by  mistake,  or  under 
which  lie  voted  for  Mr.  AUm  a  mistaken  impression,  see 
only.    After  some  little  ia«  pad^  chap.  18.  sect.  6^ 
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iuch  person  hath  not  a  right  to  come  afterM[ard«      *«^-  ^  - 
and  give  his  second  vote  during  the  said  elec-^ 
tion." 

.  And  in  the  case  of  Lcice^fer^  8th  February^.tsJowa.  isfi. 
1705,.  there  was  a  resolution  to  the  same  ef»-. 
fect(ii). 

5.  Of  the  tender  of  votes  t 


The  elector,  after  stating  his  name,  and  what-  Voteshonidbc 

,  .  ^  declared. 

ever  is  requisite  for  making  the  necessary  entry,  .^^^  ^^  ^ 
is  to  declare  for  whom  he  intends  his  vote,  and  ««v-«^*>  ^^^> 
this  declaration  should  be  made  to  the  person' 
taking  the  poll ;  it  having  been  holden,  in  the 
Gloucestershire  case,  that  a  declaration  made  oioaceitc^ 

1       1^         1       t  1  It     1      1  .        shire,  32, 33, 

m  tlie  booth,  but  not  to  the  poll-clerk,  was  m-  54. 
sufficient.  * 


•  In  offering  the  vote,  a  positive  declaration.  Declaration  in 

^  '        r  ...  booth,  but  not 

although  proper  as  precluding  all  possibility  of  to  poii-cierk, 
misunderstanding,  is  not  in  law  so  absolutely  tender, 
necessary,  but  that  there  may  be  a  sufficient 
tender,   if  it  appear  beyond  a  doubt,  fot*  whom 


(a)  The  case  of  Leicester  &  8  W.  3.  c.  25,  that  act  only 
ilul  not  fall  within  any  argu-  applying  to  county  elections, 
neot  to  be  raised  from  the  7 
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or  tnt 


[faet  fi* 


Sect-  5-^^    the  vote  is  intendedi  though  it  be  not  formally 
stated  (d). 


frofli  cir- 
Dftaicei. 


Harwich  J  1803.  At  the  election,  the  undis- 
puted votes  on  each  side  were  taken  first,  and 
afterwards  those  that  were  objected  to,  were  of- 
fered alternately  to  the  returning  officer  by  the 
counsel  in  whose  interest  they  were  supposed  to 
be.  Three  votes  were  offered,  (viz.  those  of 
Robinson^  Chaytorj  and  Dean)  ;  the  counsel  for 
Mr.  Adavis^  tlie  petitioner,  offering  such  vofee^ 
and  arguing  in  support  of  them ;  an  entry  was 
made  on  the  poll  of  the  tender  of  the  votes  of 
the  two  former,  but  not  foi;  whom  they  were 


(a)  Southnark,  ISOi.  A 
voter  (Thomas  Jackson  J  pre- 
sented himself,  and  demanded 
to  vote  for  the  petitioner,  sir 
Thomas  Turton,  1  he  return- 
ing ofliccr  had,  by  a  paper 
urittoo  by  the  petitioner  him- 
self, given  the  following  direc- 
tion to  the  poll-clerk ;  **  When 
"  a  voter  comes  up  to  poll, 
"  he  is  to  be  asked  his  name 
**  and  place  of  abode,  and 
**  then  whether  his  land- 
**  lord  pays  his  poor's-rates : 
'*  it  he  answers  in  the  affirma- 
**  tive,  he  is  to  be  sent  to  the 
*'  hustings;  the  poll-clerk  is 
"  not  to  take  his  name  down." 
The  poIl-clcrk  4inderstanding 
from  the  voter  in  question 
that    his   landlord   paid  his 


rates,  refused  ta  take  his 
irote*  and  told  hiia  to  go^ 
round  to  the  hustings,  'i'he 
petitioner's  inspector,  w)k> 
stood  close  to  the  poll-clerk, 
asking  tlio  voter  for  whom  he 
meant  to  vote,  he  answem, 
for  sir  Thomas  Turton.  This 
vole  being  offered  subsequent 
to  the  delivery  of  the  paper, 
and  being  of  the  description 
therein  alludi'd  lo,  the  detep* 
mination  of  the  committee 
was,  "  that  the  petitioner,  by 
his  own  conduct,  had  pre- 
cluded himself  from  the  ad- 
vantage of  any  tender  to  the 
poll-clerks  of  farmed  TOtcSi 
made  posterior  to  the  delivciy 
of  the  paper."  2  Peck.*  149^ 
152.  154'.  iSO. 


ttiRtered;  the  feilddr  of  thd  latter  waf  Odt  W-     "^^ 
corded    The  committed  added  lAi6m  VifpH  to 
the  poll* 


SfiCtioK  4.    Qf  lA^  manner  of  taking  tUfdU}  ^^i^ 

receiving  tatawith  a  tpUry* 


1.  k^iatAt  manfner  of  xMv^t&it  p'dllf 

The  manner  of  taking  the  poll  has  heen  fiitfy  PMi  to  b*  is 
entered  into,  when  treating  of  the  duty  of  polU 
clerks,  and!  in  the  matter  6i  th6  precei£iig  seo 
tion.  It  need  hardly  now  be  observed^  tibat  al- 
though, by  the  common  law,  thWeWas^no  dbli* 
gation  upon  the  returning  officer  to  take  the 
poll  in  writing,  yet  the  convenience  of  all  {Hatties 
evidently  points  out  this  as  the  best  manner  of 
taking  it.  *  By  the  statutes  which  relate  to  dec* 
tiona  for  knigfata  of  shires,  the  law  clearly  ooni^ 
templates  its  bdng  stf  takeii ;  aiid  it  ir  estsd^i^* 
ed  by  practice,  so  fully,  as  will  be  s^en  in  a  sub* 
5eiquetit  pdtt  of  this  t^rk,  thlt  sdecf  cdiAittltttJeK, 
in  the  trial  of  controvertedeleetloiis,  aMrayi  oixMC 

X  xS* 


.or  tttS  PROCEEDINGS       [PART  II. 

^   v^e  prodactton  of  the  poUrbbok  as  the  fint  step 
ia  t&cir  proceediogs  (a). 


2.  Of  receiving  votes  at  the   poll  with   a 
query: 

o  In  taking  the  poll,  Mt  frequently  happens 
fimief.  that  objections  are  made  of  a  nature,  to  require 
more  deliberate  examination,  than  the  hurry  of 
\Sie  moment  will  admit,  or  that  doubts  are  en- 
tertained, which  may  be  removed  on  further 
inquiry.  In  such  cases  it  is  usual  for  the  returning 
officer  to  receive  the  votes,  subject  to  his  nU 
terior  determination,  whether  to  admit,  or  to 
reject  them.  .   . 


This  practice,  (which  seems  also  at  one  time 
to  hay6  been  adopted  with  a  view  to  parliamen- 
tary inquiry  (A),)  has  been  long  recognized. 
There  is  a  series  of  cases  (c),  for  above  a  cen- 
5sSr  tury  past,  down  to  the  recent  case  of  Middle- 
set,    1 605,  wherein   this    measure    has    been 

•  f 

(a)  With  respect  to  clcc-        (ft)     Southampton^     17tli 

lions  for  the  county  of  York^  March,  lO'pS,  11  Jduni.  518. 

the  10  Ann.  c.  23.  ^  6,  directs  Cockemumth^      6th     March, 

file  Sheriff  to  appoint  seven  1710,  l6  Journ.  537. 
convenient  tables,  according 

to  the.directions  of  this  act;        (c)  See  the  cases  collect- 

>  and  §7  makes  a  similar  pro-  cd,   Heyw.  Co.  El.  501,  ct 

VHon,  for  el(>ctions  for  the  4cq. 
county  oKicst€r.App,dxxKiv. 
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adopted.  It  seems  doubtful,  howeyef,  whetfeCT  it-,     *«<*'4. 


be  not  requisite  that  the  parties  should  consent.  Donbtiu^ 

The  language  of  sir  Fletcher  ,Norio?i,  .M.^JJ^IdDt' 
speaker,  in  reprimanding  the  retupxing  officer  j^^«5wia 
of  Nezv  Shorcham,   14th  Feb!  177.1,  who  h^  »*«^>««'^ 
struck  off  the  queried  votes  of  one  of  the  can- 
didates, without  diiscus$iQ«,  is  to  that  ,effect(«).    . 


The  authority  of  the  returning  officer,  ih  this.  ;/  \ 

respect,  is  strictly '  confined  to  votes' reed ved  '.  ^• 

upon  the  poll  with  a  query ^  and  these  must  be  •  * 

decided  upon  before  declaring  the  majority  (i).  "^ 

• 

DenhighshirCy  l4th  Dec.  1741.     The3heriff  ♦4jotuiiav.i 
declared   the  numbers  to  be  in  favour  of  sir  sheriff wAiSg 
JFatkifi  Williams  /Fywwe,  but  refused  to  make '^^^52/^ 
the  return  till  he  h^d  looked  at  his  notes ;  and,  q^^a^otei, 

(fl)  He  there  says,  "  I  have  his  future  decision,  aft6r  thei' 

always  been   of  opinion,  (al-  poll  is  closed   and  the  num« 

though  I  do  not  know,   that  bers  known^k  wilt  always  be 

the  resolutions  of  the  house  in  the  power  of  that  oQicer  so 

have  gone  so  far),  that  the  to  manage  the  queried  Votes,- 

practice    of    receiving    votes  ^s  to  return  which  of  the  can-, 

with  queries,  by  the  mere  an-  didates  he  pleases,  ^c."  ^ 

thority  of  the  returning  offi-         (b)    In    the    Bedfordshire^ 

cer,  and  without  the  consent  case,  1785,  there  was  an  ad-, 

of  the  parties,  is  illegal."  He  journmchtof  the  county  court 

adds,  ''  I  am  sure  it  is  dan*  at  the  close  of  the  poll,  for: 

gf  reus ;  for  if  once  it  l)e  ad-  the  purpose,   Binoi^  others, 

niittcd  by  this  house,  that  the  of  discui»sing     the     queried 

returning  ofHcer  has  a  right  votes,  and  to  this  proceeding 

to  receive  votes,  upon  .terms  i)o   qbjeplion    was   madfi  ^ 

wliich  are  to  subject  ihem  t6  Lud.  352. 


6tt '  BW  CHE  nU>CEIDIK«i  [PAKT  f I, 

afterwards,  liavinr  piivatelv  strack  off  a  Hura- 


sBd  ikk"  ber  of  die  votes  given  for  sir  IVathin  fVilliam 
toi^pff^fa!.  Wynne^  some  of  whjch  he  had  aot  queried  at 
^ii£jvdLiiot  Ibhe  poll,  he  retprned  Mr^  Myddlpton,  The 
S^j^'flip  hou^,  thereupon,  resolved,  that  th^  forpier 
^tvbrai  ^     pught  to  have  been  returned^ 

tbosettnidE 
#fl^  were  not 

STw*  ^^     To  the  same  effect  are  tlie  cases  of  Colchester, 


MJ&.ts     l^*  ^^^-  J?'*^  ^d  Cumberland,  \^^  Dec. 
5?^.%?j2L«,  1768,  and  6th  and  84th  April,  1769- 

16,  tr.  5^.  83. 

89.95.103.  ^-  .       1       ,  .    .         •  ^ 

107. 361. 484.      l4oreover,  m  the  Utter  pase,  and  m  th^t  of 
Aunepibiiit/     Denbighshire,  just  ipentioned,  the  conduct  of 


tion  of  having  the  queried  votes  discussed,  but 

^^rward?  striking  them  o^  without  such  dis? 

^      cussion,  although  the  candidates  were  anxious 

*     for  and  prepare4  for  it,  was  highly  censured  by 

jihe  house* 

In  that  of  Denbighshire,  the  house  not  only 
84^^00^.93,  committed  Mr.  Mydd^ton,  the  sheriflT,  to  New- 
gate, but  addressed  the  crown  to  remove  him 
from  the  office  ^hicb  he  held  of  receiver-gcr 
xjeral  of  the  land  revenue  in  North  fFales,  and 
also  from  being  a  justice  of  the  peace  fpr  the 
cpuntle^  of  Dfinbigh  and  flint. 

In  that  of  Cumberland^  tjiey  committed  the 
sheriff  to  custody. 


In  the  Shortkam  case  alsa,  17th  Dec.  \T7^     \^t^ 
ihe  returning  officer  was,  upon  the  same  groimd,  99  MMi  bk 
severely  reprimanded  upon  his  knees^  by  the  Saonrp^t* 
-speaker. 


•'•• 


In  tHe  Middlescs^  ease,  1 8Q5,  a  qnestien  T^ras  t  Peck.  ssb. 
made,  whether  votes  received  at  the  poll  with  votes  recdirca 
a  query y  in  order  to  future  discussioi^  and  th^  and  dimm^ 
future  discussion  of  which  was  promised  by  th^e  vaock  «■  nc 
^heriiF,  at  the  poll,  but  did  not  take  pUuie  till  j^^ltb^r^ 
after  three  o^clock  on  ftbe  fifteenth  vday,  could  ^S^^^ 
,be  reckoned  into  the  number  on  the  poU^  which  JJ;^** 
was  closed  at  that  hour.     The  sheriff  made  the 
jetum  according  to  the  st^te  of  the  poll>  at  the 
.close  thereof,  without  taking  Ipto  consideration 
the  queried  votes,  which  were  discussed  in  th6    • 
interval  between  that  time,  and  the  time  of  de- 
claring the  numbers,  which  did  not  tak^  ptac^ 
,till  the  next  day. 

The  committee  held,  that  Mr.  M^inwarmg^ 
who  was  .returned  under  the  above  circum- 
stances, was  not  A\j\y  returned;  but  that  sir 
Francis  Burdctt  ought  to  have  been  returned ; 
the  putting  such  vot;es  upon  the  poll,  giving 
him  the  majority. 

Where  votes  have  bees  received  with  a  query y  QaerW  ▼otf»j 
in  the  event  of  the  parties  afterwards  neglect-  ne^l^t*"*^ 

afterwanb  to. 


«ett.«.      iJate  or  candidates,  he  or  Acy  making  him  rev 
sontble  sati^action  for  such  attendance  (a). 

i.  As  to  the  production  of  the  land  tmx  assess^ 
tnents : 

c«imty  eiee.  At  elections  foT  knights  of  shires :— The  stat 
a<i»af^  20  Geo.  3.  c  17»  having  required  that  duplicates 
wHkioipUetut  of  the  land-tax  assessments  should  be  returned 
iiifiimfte»#»  to  the  quarter  sessions  of  the  peace,  has  enacted 
M!?Mtiifte.    hy  §  14»  thait  the  clerk  of  the  peace  of  eveij 

^oun^y  Tidings  or  division^  in  whose  office  such 
duplicates  shall  be  filed^  or  his  deputy,  shal^ 
upon  reasonable  notice,  attend  at  the  electioii 
fvith  the  original  duplieatesi  at  the  request  of 
any  candidate,  or  the  agient  or  agents  of  any 
can^dates ;  the  person  or  persons  requesting 
the  same,  making  him  a  satisfaction  for  his  at* 
tendance  (i),  at  the  rate  therein  (c). 

(a)  §  B  Imposes  a  penalty  the  clerk  of  the  peace,  or  his 

4>f;£l00  upon  such  persons  deputy,  should  aUend,  ^ra#i#, 

disobeying  that  act,  to  he  re-  froxn  day  to  day,    from  tho 

'.covered  as  iherem.  hour  of  nine  in  the  forenooa 

(/;)  Two  guineas  a  day  for  to  three  in  the  afternoon^  in 

«ach  day's  attendance  at  the  each  day,  at  the  piaee  where 

Hilection,    together  \vith    one  the   records  of  the    county, 

shilling  and  sixpence  a  mile  riding,  or  division,  are  usually 

iur  the  costs  and  charges  of  kept,  from  the  time  of  the  d&- 

iiis  journey,  from  the  place  IWery  of  suck  notice,  to  the 

^f  hi3  ahode  to  and  from  the  day    immediately    preceding 

place  of  election.  the  day  of  election,  for  tht 

(c)  The  same  stat.  by  §  15,  purpose  of  receiving  applica- 

in  such  ease  also    requires,  tions  for  the    inspection    of 

tliat  after  the  issuing  the  writ  duplicates,  and  for  making 

or  precept  for  ^uch  electioo,  cbpics,  accdrdiog  to  the  act 
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The  redemption  joF  the  land  tax  has  operated 
so  extensively,  as  very  much  to  supersede  the 
neoessity  of  those  provisions,  which  require  the 
assessment  of  freeholds  to  the  land  tax,  and  it 
has,  in  consequence,  been  in  agitation  to  do 
them  away  altogether  (a).      The  above  law. 


<«)  A  btll,  of  whidi  the  fdl- 
lowioff  is  a  copy,  was  brou^t 
intotne  house  of  commons  on 
the  12th  March^  1818.— It 
was  read  twice,  but  was 
thrown  out  upon  the  third 
reading  on  the  4th  of  May : 

A  BiU  **jQr  the  ^waui^ 
me$U  qf  ike  Election  ,Laxo*,  sq 
far  as  relates  to  the  Land  Tax 
4Mfifisment,** 

^Whereas  an  act  was  pass- 
ed in  the  twentieth  year  of 
the  rei^n  of  his  present  ma- 
jesty, intituled,  '  An  act  to 
remove  certain  difficulties  rela* 
tine  to  voters  at  county  elec- 
tions;^ whereby  it  is  amongst 
other  things  enacted,  That 
from  and  after  the  first  day 
of  January,  one  thousand 
•even  hundred  and  eighty- 
one,  no  person  shall  vote  for 
electing  a  knight  of  the  shire 
to  serve  in  parliament  within 
that  part  of  Great  Britain 
called  England^  or  the  prin- 
<^ipality  of  Wales^  in  respect 
of  any  messnages,  lands,  or 
tenements,  which  huve  not 
for  six  calendar  months  next 
before  such  election  been 
charged  or  assessed  towards 
some  aid  granted  or  to  be 
granted  to  his  majesty,  his 
heirs  or  successors,  by  a  land 


tax:— And  whereas'  by  an 
a«t  passed  in  the  nineteentii 
year  of  the  reign  of  king 
George  the  second,  and  in- 
tituled *  An  act  far  better  rem 
gtdating  of  elections  of  menders 
to  serve  in  parliament  for  suck 
cities  and  towns  in  that  pari 
of  Gresit  Britain  called  Eng- 
land as  are  counties  of  tkem^ 
selves,  it  is  enacted.  That  x^o 
person  shall  vote  for  the 
electing  a  member  for  anj 
city  or  town  being  a  county 
of  itself,  in  England,  in  re- 
spect of  any  freehold  mes- 
suages, lands,  or  tenements^ 
of  tne  yearly  value  of  forty 
shillings,  which  have  not  been 
assessed  towards  some  aid 
granted  to  his  majesty  by 
a  land  tax  twelve  calendar 
months  next  before  the  elec- 
tion:— And  whereas  by  an  act 
passed  in  the  forty-second, 
year  of  the  reign  of  his  pre- 
sent  majesty,  intituled,  *  An 
act  for  consolidating  the  pro- 
visions of  the  several  acts 
passed  for  the  redemption  and 
sale  of  the  land  tax  into  one 
act,  and  for  making  further 
provision  for  the  redemption 
and  sale  thereof,  and  for  rC" 
moving  doubts  respecting  the 
right  of  persons  claiming  to 
vote  at  elections  for  knights  of 
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o;r  THE  PROCBBBIKGS  [PART  U. 

however,  still  remains  in  force  in  this  particular, 
coupled  with  the  provision  of  the  subsequent 
statute,  42  Geo.  3,  c.  1 16,  §  200,  by  which  every 


the  sUre  and  other  numbers 
to  serve  in  parliament^  in  re- 
sf)ect  of  messuages^  lands  or 
tenements^  the  land  tax  upon 
which  shall  have  been  re- 
deemed  or  purchased^*  it  is 
aioongst  other  things  eaactedy 
that  every  person  who  shall 
tender  his  vote  at  the  elec- 
tion of  any  knight  or  knights 
of  the  shire,  or  other  mem- 
ber or  members  to  serve  in 
parliament,  within  that  part 
of  Great  Britain  called  Eng* 
land,  or  the  principality  of 
JValesy  in.  respect  of  any  mes- 
suages, lauds  or  tenements, 
of  the  quality  and  value  which 
would  by  law  entitle  him  to 
vote  at  such  election^  the 
land  tax  charged  whereon 
shall  hare  been  redeemed 
or  purchase<l,  shall^  from  and 
after  the 

be  entitled  to  vote 
at  any  such  election  as  afore- 
said, without  being  com- 
pelled to  shew  that  such  mes- 
sua^e8,  lands  or  tenements 
have  been  assessed  to  the 
land  tax,  upon  proving  to  the 
satisfaction  of  the  returning 
officer,  on  oath,  or  otherwise, 
that  such  land  tax  hath  at 
any  time  previously  to  such 
election  been  redeemed  or 
purchased,  and  the  said  mes- 
suages, lands  or  tenements 
become  exonerated  there- 
from:— And  whereas  it  ap- 
jiears  that  more  than  one* 


third  of  the  whole  of  the  laad 
tax  formerly  charged  upoa 
messoaees,  lands  and  tene* 
ments,  m  England  and  IVales, 
hath  already  been  redeemed 
and  purchased: — And  where* 
as  great  difficulty  hath  arisen 
at  elections  in  distinguishing 
and  proving,  to  the  'satisfiic- 
tion  of  returning  officers,  as 
directed  in  the  said  last  re- 
cited act,  that  messuages, 
lands  and  tenements  are  ex- 
onerated from  the  said  land 
tax,  and  what  remaina  sttU 
liable  thereto ;  by  means 
whereof  much  inconvenience 
and  delay  hath  arisen;*'  May 
it  therefore  please  your  ma- 
jesty. That  it  may  be  enacted ; 
and  beitenactedby  the  kings 
most  excellent  majesty,  by 
and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and 
temporal,  and  commons  in 
this  present  parliament  as- 
sembled, and  by  the  autho- 
rity of  the  same;  That  from 
and  after  so  much 

of  the  said  recited  acts,  or 
of  any  other  acts,  as  prohibit 
any  person  from  voting  at 
any  election  of  members  to 
serve  in  parliament,  iu  re- 
spect of  any  freehold  mes- 
suages, lauds  or  tenements, 
which  have  not  been  assessed 
towards  some  aid  granted  to 
his  majesty  by  a  land  lax, 
shall  be  and  the  same  is 
hereby  repealed." 
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person,  tendering  his  vote  at  the  election* of  any      ®^^*lfV/ 
knig:ht  of  the  shire,  or  other  member,  in  respect    Jpp.  dxcix. 

^  /     ,  r  i_  Where  iMid 

oi  any  messuages,  lands,  or  tenements,  oi  the  qua-  uz  redeemed 
lity  and  value  which  would,  by  law,  entitle  him  J^ihewM- 
to  vote  at  such  election,  the  land  tax  charged  l^i^    • 
whereon  shall  have  been  redeemed  or  purchased, 
is  to  be  entitled  to  vote,  without  being  com- 
pelled to  shew  an  assessment  to  the  land  tax, 
ufpon  proving,  to  the  satisfaction  of  the  returning  onpiTiag  * 
officer,  on  oath,  or  otherwise,  that  such  land  tax  r^umlDf 
hath  previously  to  the  election  been  redeemed  or 
purchased,  and  that  such  messuages,  lands,  or 
tenements,  have  become  exonerated  therefrom, 
under  the  provisions  of  the  acts  for  the  redemp- 
tion of  the  land  tax. 


offlecn 


Sbction  6.    Scotland. 


FROM  the  different  nature  ef  elections  in 
Scotlandy  the  law  has  no  provisions  in  respect  of 
such  elections,  which  correspond  with  the  mat- 
ter stated  in  this  chapter,  further  than  what  has 
been  already  given.  ^^^ ^15. 6ir. 


X  x9 


OF  TAB  PaOCfiSPlNOP.  [PAftT  II. 


App.  •ceoxiv. 
At  all  el«c* 
tions: 

Poll  when  de- 
manded, to 
oommenee  on 
the  daj  of  de- 
mand, pT  next 
day,  unleas 


Afip.  eexzxix. 
At  all  elee- 
ti^ni : 


Section  7.    Ireland  (a). 

WITH  respect  to  the  commencenient  of  the 
poll:— The  stat.  57  Geo.  3,  c.  131,  by  §  1, 
directs  that  every  poll  which  shall  be  demanded 
at  any  election  for  a  member  or  members  to  serve 
ill  parliament,  for  ajiy  county,  city,  borougti, 
or  other  place  in  Ireland^  shall  commence  on 
the  day  upon  which  the  same  shall  be  demanded, 
or  upon  the  nejtt  <lay  at  farthest,  (unless  that 
be  a  Stmdinfj  Christm&B^day ^  or  Good  Friday^ 
and  then  on  the  next  day  after.) 

As  to  thetjotftmuance  of  the  poll : — The  Irisfi 
stat.  35  Geo.  3,  c,  2^,  §  2,  as  to  elections  for 
knights  of  shires,forbad  any  adjournment,  without 
consent  of  all  the  candidates,  longer  than  from  dav 


(d)  By  the  Irish  stat.  35 
Geo.  3,  c.  29,  §  20,  a  restric- 
tion is  imposed  u|9oa  candi- 
dates in  respect  of  their  hired 
agents  and  hired  clerks ;  no 
candidate  for  a  comity  bein^ 
aUowcd,  to  employ  for  the 
election  more  than  after  the 
rtrte  of  one  of  eavh  fif  such 
agents,  or  clerks  for  each 
barony  or  half  barony,  in  the 
county ;  and  this  under  a  pe- 
nalty of  .€1000,  to  be  reco- 
vered as  therein  directed. 
And  by  the  same  clause  no 
higher  sum  is  to  be  paid  to 
any  such  clerk  or  agent  than 
five  guineas  for  the  iirst  day, 
and  two   guineas  for  every 


further  day,  during  which 
the  poll  shall  continue^  and 
c^didutes  offending  therein, 
are  made  liable  to  the  above 
penalty  of  jfiooa— Thei«is 
also  a  correspondfng  rettric- 
tion  with  respect  to  ^siker 
ekclions;  as  to  the  numlier  of 
hired  agents,  or  hired  cie^s, 
to  be  employed  by  candi- 
dates; no  candidate  being  al- 
lowed to  employ  more  tiiao 
one  of  each  for  every  hun- 
dred voters  who  polled  at  the 
last  or  any  previous  election, 
with  the  like  limitation  as  to 
payment  of  such  clerks,  and 
penalty  in  case  of  offending 
dietein. 
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to  day,  unless  from  a  Satur(hy  to  a  Monday.      6eei.r. 
But  tlie  above  claase  of  the  57  Geo*  S.  c.  131,  ^  ^^^"^"^ 

.  '  '  App.  ccccxir. 

§  I,  directs,  that  the  poll,  at  all  elections,  sbaU  ****"  ^^ /*® P™- 

ceeded  in  from 

be  dul J  and  regularly  proceeded  in  from  day  to  ^•y  ^  Pay- 
day {Sundaysy  Christmas^dayy  and  Good  Friday 
excepted)  until  the  same  be  finished. 

In  one  case  however  the  law  sanctions,  and  in* 
deed  directs  an  adjournment ;  namely,  where  the 
election  is  interrupteid  by  riots. — By  the  /mA  4jv.  cww. 
Stat.  35  G.  3,  c,  29,  §  12,  if  any  person  or  persons  JJi?^^,^'''*' 
shall  violently,  riotously,  or  outrageously  disturb  •*'J®"™«<*- 
or  interrupt  any  election,  or  the  proceedings  of 
the  poll,  such  disturbance,  riot,  or  misbehaviour, 
is  as  before-stated  to  be  no  excuse  to  the  re- , '^"''' '^'' 
turning  officer,  or  officers,  nor  to  afford  any 
pretence  for  closing  the  poll,  or  rhaking  a  re- 
turn ;  but  the  court  is  thereupon  to  be  adjourned 
for  some  convenient  time,  as  the  occasion  may 
require;  and  if  necessary,  further,  from  time  to 
time,  until  sucii  disturbance  shall  have  ceased, 
when  the  returning  officer  is  again  to  proceed  in 
taking  the  poll. 

With  respect  to  the  hours  during  which  the  ^^.ccxiti. 
poll  is  to  be  kept  open,  &c. :— By  the  Irish  i^on*!!*'®*" 
Stat.  35  Geo.  3,  c.  S9,  §  8;— every  returning  f'^^^^^^n^'P* 
officer,  unless  prevented  by  accident,  or  una-  J^.!I,'c*^ii 
voidable  necessity,  (an  entry  of  which  is  to  be  and  eight, 
made  at  large  on  the  poll  book,  and  sighed  by 


6S8 


7. 


Afp  eexlT. 
RfelnniiBf 
ofllewsto 
■am  up  Bum- 
beneMfaday, 
and  todeelira 
tnetBy  See* 
AwK^f  619. 
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him)  18  to  cause  the  poll  to  be  kept  open  in  his 
own,  and  every  deputy's  court,  for  seven  hourf 
each  day,  between  eight  in  the  morning  and 
eight  at  night,  from  the  commencement  of  the 
election,  until  the  close  of  the  poll,  unless  the 
candidates  consent  to  his  doing  otherwise,  (in 
which  case  such  consent  is  ^o  be  entered  on  his 
poll  book). — And,  by  §  10,  returning  officers, 
are,  upon  the  poll  books  being  delivered  to 
them  by  their  deputies,  as  before  stated,  on  ^ych 
day  to  sum  up  the  number  of  votes  polled  on 
that  day  for  each  candidate,  which  are  to  be 
read  aloud,  and  entered  in  his  poll-book  in  open 
court  [a). 


BcciaratioQ  With  rcspcct  to  the  oaths  required  of  electors : 

againittrmn- 

ftubitaaUaUon.  —-The  general  oaths  and  declarations  required 

of  electors  are,  the  declaration  against  transub- 
stantiation,  and  the  oath  of  abjuration.  These 
are  required  by  the  Irish  statute  2  Ann.  c.  6,  § 
15,  of  all  persons  taking  the  benefit  of  that  act 
as  protestants.  It  seems,  therefore,  that  all  per- 
sons voting  as  such,  and  not  as  papists,  ought 
to  take  these  oaths. 


Abjuration 
oath. 
'Wpp.  cciii. 


(a)  By  the  5?  Geo.  3,  c. 
J 31 9  §  13,  upon  notice  in 
writing  from  the  candidates 
or  any  of  them,  three  days  at 
least  before  ai»\  election,  the 
returning  officer  or  officers 
must  provide  booths  or  other 
ptoper  pLices  for  admioister- 


ing  the  oaths,  &€.  to  electors, 
so  as  to  be  ready  for  and 
against  the  day  of  election, 
the  ex  pence  whereof  is  to 
be  repaid  by  the  candidates, 
in  equal  proportions.  App, 
ccccxxii. 
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The  form  of  the  declaration  against  tran-      ^^  ^• 
substantiation,  .is  that  given  in  the  stat  SO  Car.  PorTofdr 
2,  Stat.  2,  c.  1  (a).  •*"****"• 

The  oath  of  abjuration  depends  upon  the  stat.  ^pp.  cdx. 
6  Geo.  3,  c.  53,  §  1  (6),  which  is  by  §  2  of  that 
act  directed  to  be  taken  in  Ireland. 

The  bribery  oath  or  affirmation,  if  required  ^^^^^' 
by  a  candidate  or  elector,  is  by  the /m^  stat.  35  ^^T'*****'^ 
Geo.  3,  c.  29,  §  60,  to  be  taken  by  every  voter 
before  he  is  admitted  to  vote. 

By  the  Irish  stat.  37  Geo.  3,  o.  47,  §  1 8,  if  dny  oaui  that 
candidate  or  elector  shall  desire  it,  every  person  f^^^^^ 
offering  to  vote  at  any  election  is  to  take  the  wh;^^"h« 
oath  therein,  that  he  is  twenty-one  years  of  age.  ^^' 


In  the  case  of  an  elector  voting  a  second  time,  ^.ccecxixr. 
in  consequence  of  a  candidate  dying,  the  stat.  57  mm^^^T 
Geo.  3,  c.  131,  §  33y  makes  an  alteration  in  the  •«<»»*  **»•• 
oaths  or  affirmations,   as  to  the  voter  having 
polled  before. 

With  respect  to  the  oaths  to  be  taken  by  pa*  ^pp.ccxdi. 
pists: — ^The  law  has,  from  time  to  time,  under-  Wh»toath« 

.  papiiUloUke 

gone  many  alterations.     It  now  depends  upon  inorden© 
the  stat.  51  Geo.  3,  c.  77,  §  3,  by  which  any  such 
person  who  will  take  and  subscribe  the  oaths  and 

(a)  For   the  declaration,    zxvii.-*-See    also    the   Irish 
aee  App.  i.  atat.  21 22  Geo<  3,  c.  48.  App^ 

(b)  For  the  oath,  see  App,    ccxxiif 


«9d 
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Sect  7. 


jipp.  tccexxir. 
Clerk  of  the 
p«»Qe«r  de- 
puty to  alien  d 
at  elccliong 
with  afBdaviU 
of  rcgiiilry  of 
ffMholdn. 


ctdclaratioiis  in  the  Irish  stab  13  wad  14  Geo«  3, 
c.  35|  §  1  (d)j  and  ifn  the  Irish  stak  35  €reo.  6, 
2 1  (6),  is  to  be  entitled  to  vote. 

The  oaths  which  are  to  be  taken  b^  freeliolders 
df  different  descriptions,  are  shaped  *  upon  a 
variety  of  circmnstances,  constituting  their  qua- 
lifications to  vote ;  and  will  therefore  be  more 
properly  considered  when  treating  of  such  qua- 
tificatiorls  (c)» 

There  are  some  provisions  with  regard  to 
elections  in  Ireland^  connected  with  this  part  of 
the  subject,  but  which  are  not  immediately 
analogoQs  to  any  of  those  before  mentioned  as 
to  elections  in  England. 

By  the  stat.  5?  Geo.  3,  c.  131,  §  14,  the 
clerk  of  the  peace  is  required,  during  the  whole 
of  every  election,  to  attend,  or  cause  his  deputy 
to  attend,  the  returning  officer  or  officers,  in  bis 
or  their  booth,  court,  or  building,  where  he  or 
they  shall  preside;  and  to  bring  with  him  all 
the  original  affidavits  of  the  registry  of  freeholds, 
and  is,  on  demand  of  the  returning  officer  or  of- 


{a)  For  this  oath,  see  j4pp. 
ccxxvi. 

{b)  For  this  oath,  see  ^pp, 
ccxxii. 

(c)  As  to  the  entries  in 
the  poll-books  in  Ireland,  the 
Irisn  stat.  35  Geo.  3,  c,  29, 
§16,  directs,  that  in  all  elec- 
tions, where  a  person  shall 


vote  as  D  freeholder,  the  re- 
turning officer  is  to  enter  in 
the  poll  book  the  pface  of  his 
freehold,  barony  or  baronief^ 
or  half  barony  or  half  baro« 
nie?«,  wherein  it  lies,  and  his 
place  of  abode^  and  also  Ju» 
rat  Or  affirmat^  upon  his  being 
swom^&Ci  ^/ip.ecKlit, 


y 
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ficers^  or  his  or  their  assessor,  to  produce  such    ^^  ''• 
affidavits  as  may  be  reqpiired  by  him  or  them.        ^  ^  ^ 

By  the  stat.  57  Geo.  3,  c.  IS  1,  §  30,  every  ^.ceco«irJii. 
person,  by  due  course  of  law,  convicted  of  bay-  or  pendnatiBf 
ing  polled  a  second  time  at  the  same  election,  tbepurpofeof 
eiccept  in  the  case  in  the  act  mentioned  (alJnd-  S^  "''    *'^* 
ing  to  that  of  a  candidate  dying),  or  of  having 
personated  any  other  person  for  the  purpose  of 
polling  at  an  election,  is  to  be  adjudged  guilty  of 
felony,  and  transported  or  imprisoned,  for  any 
term  not  more  than  seven  years,  at  the  discre- 
tion of  the  judge  or  judges  trying  them* 

The  law  has  contemplated  a  contingency, 
which  might  be  productive  of  considerable  in- 
convenience, unless  provided  for,  namely  the 
death  of  a  candidate.     The  stat.  57  Geo*  3,  c*  App.tecexxx\f. 

Candidmie 

131,  §  32,  recites,  that  it  is  expedient  in  the  dyingdoriiiff 

/•     I         f        I         r  !•  I  1      '  poll;hUvoleri 

event  of  the  death  of  any  candidate  during  a  majToieH^in 

poll,  that  persons  who  have  given  their  votes  for  date  for  whom 

such  candidate,  should  be  enjtbled  to  vote  over  hMioitdtt- 

again ;  and  enacts,  that  in  all  cases  where  it  ^^^' 

shall  be  made  appear  to  the  returning  officer 

upon  the  oath  of  any  credible  witness,  (which  he 

is  to  administer,  at  any  time  before  the  final 

close  of  the  poll),  that  any  candidate  for  whom 

any   votes  have   been  given  at  such  election 

.shall  have  died,  he  shall  cause  public  notice  to 

be  given,  and  shall  direct  the  poll  to  be  adjourned 
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^^^2^  till  the  next  day ;  and  in  SHch  case  every  elec- 
PoU^intaeh  tOF  who  shall  havc  voted  for  stich  deceased 
MJUoumod.       candidate   is  to  be  admitted,  if  he  think  fit,  to 

vote  over  again.  There  is  a  proviso,  that  no 
person,  who  shall  have  so  voted,  shull  vote  again 
for  more  than  one  candidate,  or  vote  for  any 
candidate  for  whom  he  shall  have  before  voted. 


CHAPTER   XII. 

OF   CLOSING   THE   POLL,   AND   THE   FBOCESDIKG8 

THEREUPON. 

Section  1.  Of  the  duration  and  close  of  the  poO;  qf 
the  proclamationsjbr  closing  tlie  same ;  and  of  the  case 
of  an  eqtujUity  of  numbers. 

Section  2.     OfdeclaHng  the  majority. 

Section  3.     Ofscrntiny, 

Section  4.  Of  the  custody  qftliepcU  books,  andgivimg 
copies  tliereqf 

Section  5.     Scotland. 
Section  6.    Ireland. 


No  poll  to  con.  T^HE  duration  of  the  poll  is  limited  by  the  stat. 

imue  beyond         ■  i-  ^ 

flfiMndays.       ^   25  Geo.S.  c.  84,  §  1  (a),  which  enacts  that 

no  poll  shall  continue  more  than  fifteen  days  at 


(a)  For  this  stat  see  ante^  634. 
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most,  Sundays*  excepted.-^— This  enactment  ap-    ^^J^^^^ 
plies  both  to  county  and  to  other  elections. 

\ 

Subject  to  the  above  limitation  of  the  statute     • 
law,  the  poll«hould  be  kept  open  till  it  is  fairly 
to  be  presumed  that  all  the  electors,  or,  at  least, 
all  such  as  intend  to  poll,  have  given  their  rotes. 

As  the  electors  are  not  compellable  to  give 
their  suffrages  at  any  particular  time,  or  at  all, 
it  must  necessarily  be  left  to  the  discretion  of 
the  returning  officer^  regulated  perhaps  in  some 
degree  by  custom,  to  determine  what  time  he 
will  allow,  towards  the  end  of  the  poll,  for  taking 
the  remaining  votes;  and  the  due  exercise  of  this 
discretion  is,  perhaps,  one  of  the  most  anxious 
parts  of  his  duty. 

In  general,  when  the  electors,  unpolled,  are  when  elector* 

reduced  to  a  small  number,  the  returning  of-  poned,usu«i 

ficer  gives  notice,  that,  at  an  appointed  hour,  offioertofht 

he  will  proceed  to  make  the  ordinary  proclama-  m^aUDypm- 

tions  for  the  close  of  the  poll.  '  Si'Z  ^""^ 

poll. 

As  this  is  a  measure  of  great  importance  both  Baturninf  of- 
to  the  candidates  and  to  the  electors;  in  taking  poii.'tobe 
this  step,  he  must  cautiously  advert  to  the  exist-  fatiof  eiraum-. 
ing  circumstances  of  the  election;  least  by  a  **"*^ 
premature  close   of  the  poll,  he  should   work 
injustice   on  the   one  side,   or   by   an   unrear 
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^^J^     ^cmable  protraction  of  it,  he  should  occasion 
unnecessary  trouble  and  expence  on  tbe  other. 

In  coming  to  a  decision  upon  this  head,  it 
will  be  material  for  the  retorniig  officer  to 
look  to  the  total  namber  of  electors,  the  time 
already  given  for  the  poll,  and  the  probability 
of  other  voters  coming  in,  adverting  at  the 
same  time  to  the  right  of  election,  as  to  whether 
residence  be  or  be  not  a  necessary  qualification; 
and,  therefore,  whether  voters  who  are  non-resi- 
dent may  be  presumed  to  be  coming  from  a 
distance.  Nor  is  it  less  incumbent  upon  him,  to 
consider  whether  tl>ere  is  any  very  strong  ground 
for  the  inference,  that  those  who  are  yet  unpolled, 
have  designedly  kept  back  their  votes,  with  a 
view  to  delay. 

Each  case  must  necessarily  depend  upon  its 
own  circumstances,  and  the  question  will  always 
be  whether  the  close  of  the  poll,  under  all  the 
facts,  were  or  were  not  premature. 

If  it  shall  be  decided  so  to  have  been,  the 
election  will  be  avoided. 

Tliis  was  the  point  in  tbe  case  of  Rochester^ 

xiii.     1817. — Sir    T.  B.  Thompson  had   vacated  his 

seat  by  acceptance  of  an  office.     The  new  writ 

issued  on  the  12th  of  June,    1816.      On   the 

15th  of  the  same  month,  there  was  a  meeting 
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at  Rochester^  of  several  electors,  to  consider  of      Seoc.  i. 
aod  propose  the  candidates.  The  notice  of  eieC' 
tioa  was  given  on  the^saoie  day. 

The  election  commenced  on  the  £Oth.  The 
bulk  of  the  electors  voted  on  the  £c>ur  first  day&of 
the  poll;  on  the  fifth  and  sixth  days  the  poll  was 
very  slack,  particularly  on  the  latter,  at  one  time 
of  which  day,  the  mayor  sat  between  two  and 
three  hpurs  without  receiving  a  single  vote. 

Tiie  mayor,  on  the  sixth  day^  declared,  at  the 
poll,  that  he  intended  to  fix  a  time  for  closing 
tiie  poll,  but  he  did  not  then  mention  any  time* 
He  added,  tlia^  he  wished  the  candidates  could 
agree  of  tliemselves,  and  that  he  hoped  to  re- 
ceive a  communication  from  them  upon  this 
head.  On  the  part  of  Sir  T.  B.  Thompson^  the  fix- 
ing  a  time  for  tlie  close  of  the  poll  was  strongly 
protested  against,  upon  the  ground  that  he  ex- 
pected several  voters,  in  his  interest,  to  come 
from  a  distance. 

On  the  morning  of  the  seventh  day,  tlK)  mayor 
declared  that  he  should  close  the  poll  at  five 
o'clock  on  that  day.  Sir  T.  B.  Thompson  pro- 
tested^ as  before,  stating  that  be  had  ground  to 
expect  such  a  number  of  votes  on  the  next  day, 
as  would  turn  the  elecfion  in  hib  favor. 


OF  CLOSING  THE  POLL^  AND       [PARTH. 

Sectj.  ^  Eight  roters  polled  on  the  sixth  day ;— ^>n  the 
seventh  there  were  thirty-six.  Of  the  latter 
number^  however,  twenty-three  were  committee* 
men  on  either  side ; — ^six  voters  polled  after  four 
o'clock,  of  whom  the  mayor  bein^one,  voted  a 
few  minutes  before  five ;  two  others  voted  after 
him,  the  last  of  them  after  the  clock  had  struck. 

Former  elections  had  usually  lasted  from  two 
to  four  days;  but  in  1806,  the  election  lasted  nine 
days,  the  number  of  freemen  then  being  eight 
hundred  and  ninety,  of  whom  seven  hundred 
and  eighty  polled. — By  the  list  of  freemen,  the 
number  now  appeared  to  be  nine  hundred  and 
seventy-eight,  of  whom  one  hundred  and  sixty- 
four  were  unpolled,  at  the  end  of  the  seventh 
day ;  of  which  latter  number,  twenty-six  were 
resident  in,  or  within  ten  miles  of  Rochester ; 
sixty-one  were  said  to  be  disfranchised,  by 
holding  offices  y  fifty-two  were  supposed  to  be 
abroad,  or  dead;  and  of  fifteen  no  account  what- 
ever was  given.  Under  these  circumf^tances, 
the  mayor,  having  caused  the  usual  proclama- 
tions to  be  made,  closed  the  poll  at  three  minutes 
past  fivte  o'clock  on  the  seventh  day. 

Within  an  hour  after  the  election,  one  voter 
arrived,  for  the  purpose  of  voting,  and  five  others 
arrived  the  next  morning. 
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The  committee  decided  that  the  returning  of-  ^^*J' 
ficer  closed  the  poll  prematurely,  and  that  the 
election  was  void.  In  the  trial  of  the  above  case, 
the  general  proposition  insisted  upon  by  the 
petitioners'  counsel,  was ;  "  that  when  one  of  ^^'  ^'^"' 
two  candidates  is  a-head  upon  the  poll,  the  re- 
turning officer  ought  not  to  close  the  poll,  while 
there  is  a  well-founded  expectation  that  within 
a  reasonable  time  so  many  voters  may  come  in 
as  would  turn  the  majority  the  other  way  (a)." 


By  the  above-mentioned  clause  of  the  stat.  Poiiioonti- 

"^  nuing  till  ths 

25  G.  3,  c.  84,  §  1  {h\  if  the  poll  at  any  election  fifteenth  dmy, 

111  •ii/'r  1-1  ...       to  be  eloied  •! 

shall  contmue  until  the  fifteenth  day,  it  is,  in  or  bt^fort  three 
such  case,  to  be  finally  closed  at  or  before  three 
in  the  afternoon  of  that  day. 

With  respect  to  electors  for  the  county  of  !aIL"Zl^L 

Southampton: — The  poll    at  Winchester  is,  by  Poiitobe 
,  ^       ^  ^  o     ,»         ,       ,       ,  closed  at  fn». 

the  Stat.  25  Geo.  3,  c.  84,  §  ID,  to  be  closed'  c^e/ter in flOceA 

within  fifteen   days  at  the  most;  and  the  ad-  Ael^iiii three 

dayt. 


(a)  A  bill  which  was 
brought  into  parliament,  and 
having  been  read  twice  was 
thrown  out  upon  the  third 
reading,  on  the  2d  of  March, 
1818,  contained  a  clause 
tending  very  much  to  limit 
the  duration  of  polls,  by  a 
provision,  that  in  every  in- 
stance, where  a  poll  was  de- 
manded, it  should  close  at 
the  expiration  of  the  seventh 
hour  on  the  second  day,  un- 


less 400  votes  should  have 
polled,  in  the  whole;  200 
whereof,  on  the  second  day ; 
and  so  at  tlie  same  hour  on 
the  third,  or  any  subsequent 
day,  wherein  400  voters 
should  not  have  polled^  un- 
less it  should  appear  that 
voters  were  prevented  corn- 
ing  up  to  the  poll  by  riots. 

(h)  Fur  this  Stat,  see  an/e, 
624. 


ar  chMwa  Tut  rojLLt  ^^^     iFAtr  u. 

j;*;^    journed  poll  at  Islmport  having  comme&ced  as 
^>*        before-aientioned,  is  to  contioiie  not  longer  than 
three  days  at  the  most. 

With  .  respect  to  elections  for  London :— By 
H^.  the  Stat.  1 1  Geo.  1,  c.  18,  §  4,  the  poU  is  to  be 

^Jt\R       finished  within  seven  days,  exclusive  of  Sioi- 
days. 


I  dftyii 


3.  Of  the  proclamations  ibr  cioaiog  the 
poll: 

0 

WHEN  the  returning  officer  has  decided  that 
it  is  proper  to  close  the  poll,  and  it  is  intended 
so  to  do,  he  causes  proclamations  to  be  made, 
giving  notice  of  such  intention.. 

These  proclamations  are  usually  three  in 
number,  and  made  at  short  intervals  from  each 
other,  purporting  that  the  poll  is  about  to  be 
closed,  or  that  it  will  be  closed  at  a  certain 
time  (a). 

ini.  439.        In  the  Dorchester  case,  15th  February,  1677, 
one  of  the  reasons  given  why  the  election  was 
lamationt^  adjudged  void,  was,  **That  the  sheriff  made  no 
^*^         due  proclamation  before  he  closed  the  poll." 


ifl)  For  the  form  of  a  proclamation  for  closing  the  poll, 
App.  ccclx. 
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» 

Proclamations  therefore  may  be  considered  as      ^^^  >• 
necessary  wherever  the  returning  officer  pro- 
ceeds to  close  the  poll  before  the  expiration  of 
the  full  time  allowed  by  the  statute,  but  not  6xeepiwhci« 
where  the  poll  is  protracted  to  the  last  hour  (a),  the  m\  time. 

(a)  lu  the  Bedfordshire  cBSCf  with  au  adjournment  of  the 

1784,  1  LucL  351,  theelec-  county  court  to  Moiiday^  the 

tioD  began  on  the  7th  ApiriL  IQth^  in  order  to  consider  the 

The  theriiFy  in  the  latter  days  rights  of  the  votes  tendered 

of  the  poll,  finding  the  num«  before  sixt  and  not. then  ac- 

ber  of  voters  diminish  consi-  cepted,  for  want  of  time.  The 

derably,  and  both  parties  de-  conduct  of  the  sheriff  met 

termincd    to    perseveres  re-  with  no  animadversion  from 

solved  to  close  the  poll^  if  the  committee, 

possible,  without  their 'Con-  In  the iVb/ZiftgAoffi  election^ 

sent  3  for  which  purpose  he  1807?    I^r*   CromfHon    com* 

frequent]}^  made  the  usual  plained  that   the    poll   had 

proclamations^  the  effect  of  been  irregularly  closed.    It 

which  was  as  often  prevented  appeared  tnat  on  the  IVedneS" 

hv  the  polling  of  fresh  voters,  day^  in  the  first  week  of  the 

(it  beingusUal  thereto  repeat  election,  and  on  subsequent 

the    proclamations    upon    a  days,  hand  bills  were  distri- 

jungle  freeholder  coming  in).  huted|  and  the  bellman  went 

At  length  the  sheriff  having  round  the  town  to  give  notice 

of  himself  determined  finally  that   the    returning   officers 

to  conclude  the  election  at  would  take  the  first  oppor- 

some  precise  time,  intimated  tunity  of  closing  the  poll, 

his  resolution  to  the  candi-  On  the  Thunday  only  very 

dates  in  the  evening  of  the  few  voters  (in  proportion  to                     , 

16th,  and  on  the  17th  in  the  the  number  of  electors)  polled^ 

morning;  adding   his  wi&h^  and  ou  the  two  next  days  they 

that  they  would  come  to  some  came  up  very  slowly;  and  pro* 

agreement  upon  the  subject  clumations  were  occasionally 

among  themselves;  hereupon,  made,  but  rendered  inefiec- 

in  the  morning  of  the  17th,  tual    by    tenders    of   bingTe 

they  agreed  to  close  the  poll  voten,  or  very  few  at  a  tiiue^ 

at  six  o'clock  in  the  afternoon  always  in  the  interest  of  the 

of  that  day;  and  the  sheriti'  petitioner.  Upon  one  of  these 

then  directed  a  proclamation  days   the    poll    might  have 

to  be  made  for  this  end,  (a  been  closed,  hut  it  was  not 

memorandum  of  which  he  re-  wished  to  do  it  on  a  market 

duced  into  writing,  to  which  rUy.     This  was  also  the  case 

all  the  candidates  signed  their  on  the  Mondaiff  Tuesday^  and 

names.)    Accordingly,  at  six  Wednesday,    m    the  t^econd 

o'clock  the  poll  was  closed,  week,   although   the    voters 

*   Y  Y 


OF  CLOMKG   T»M   POL)^  AMA      [PASf  «• 

when  the  law  steps  in  to  determine  it  by  virtue 
of  the  before  mentioned  act  of  35  Geo.  S^  c  84^ 

3.  As  to  the  case  of  an  equality  of  numbers : 


came  in  greater  nu tubers  \  ban 
before  on  those  days.    The 
returning  officers  conceiving 
at    length    that    they    were 
trifled   withy  determined  to 
close  the  poll  on  the  JVcdnei" 
day^   being  the  tenth    day. 
Between     three     and     four 
o'clock      thirty-two      voters 
polled,  and  between  four  and 
live     o'clock    twelve    voters 
polled.      At   tliat    time  the 
poll  being  at  a  standi  and 
nobody  being  before  the  roni- 
missioners  for  administering 
oaths,  the  officer  wus  directed 
to  make  the   proclamations* 
Nearly  half  the  number  of 
those  who  were  entitled   to 
vote  were  still  unpolled,  (to- 
wards   3000    having    polled 
at  an   election   shortly  pre- 
vious).    It  had  been  usual  at 
Notti?igham,  when  a/poll  was 
closed  by  proclamations^  that 
they  should  be  nine  in  num- 
ber, in   sets  of  three  each, 
and  for  the  assessor  to  direct 
not  only  when  the  first  should 
be  made,  but  to  wait  a  com- 
petent time,  and  then  direct 
the  second,  and  so  on.   When 
proclamations  were  first  re- 
torted to,  the  ancient  usage  of 
the  town  was  pursued,  nine 
were  always  attempted  to  be 
made,  and  the  time   allow- 
ed between  each  proclama- 
tion was  not  less  than  fifteen 
minutes,  but  the    intervals 


had  been  made  shorter  aad 
shorter  as  the  election  ad- 
vanced. Before  the  last  pro- 
chimation  was  made^  uey 
had  not  exceeded  five  or  ft- 
ven  minutes,  and  the  aniii'- 
ber  of  pToclamatioDf  bj 
which  the  poll  was  finally 
closed  was  reduced  to  three 
only,  and  those  succeeded 
eacn  other  so  rapidly,  that 
the  whole  time  consumed  ia 
making  them  allj  did  not  ex* 
ceed  five  minutes* 

It  therefore  became  a  qiieh 
tion,  whether  there  wai  m 
sufficient  interval  betweea 
each,  to  allow  a  voter  ta 
tender  his  vote  in  obedience 
to  them.  It  appeared,  that 
as  soon  as  three  proclama- 
tions had  been  hurried  over, 
the  assessor  asked  if  there 
were  any  voters  to  poll,  and 
then  declared  the  poll  to  be 
closed,  and  directed  a  paper^ 
which  the  poll  clerk  oad 
been  orderea  to  have  rea^y 
prepared,  containing  Hat 
numbers  ap{>earing  on  hii 
books,  to  be  giv^i  to  the 
officer^  who  had  been  making 
the  proclamations^  and  the 
numbers  were  proclaimed* 

Dr.  Crompton^a  petition 
WHS,  under  tne  above  facts, 
voted  frivolous  and  vexatious. 
Heyw.  Co*  £1. 5Q5. 

(a)  For  this  dauae,  ice 
ante,  623,  624. 


eilA9«  Xtl.]     THE  VaOCSBDINGS  TRERBUMK. 

Before  concluding  this  part  of  the  subject,  it 

0 

is  necessary  to  notice  a  case  which  occasionally 
happens,  that  of  an  equality  of  numbers  when 
the  poll  is  about  to  be  closed. 
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It  was  laid  down  in  the  case  of  Winchdsea^  GiMiT,i«.st. 

Foimerlyon 

1683  (a),  that,  upon  an  equality  of  voices,  '^  the  equality  of 
electors  ought  to  continue  together,  or  meet  to  oontinua  tai 
again,  by  adjournment,  till  they  can  agree  to  to  meet  H«ia« 
an  election  by  plurality  of  voices/' 


>.  t. 


An  adjournment  of  this  nature  took  places  ^^"^'^''^!'^ 
and  the  election  under  it  was  adopted,  in  the  case 
of  Chippenham,  12th  March  1623;  Sir  Francis  iJoara.684. 
Popkam  and  Mr.  Pym^  at  first,  had  an  equality  Sime  point. 
of  voices,  as  to  one  of  the  seats.    The  voices 
were  afterwards  taken  without  reference  to  the 
former  poll,  and  the  election  was  decided  in  <- 

htvov  of  Sir  Francis  Pophamy  by  the  votes  of 
sotee  additional  voters,  who  came  in.  Two  re- 
turns were  made,  in  one  of  which  Sir  Francis 
Popliam  was  returned,  and  in  the  other  Mr. 
Pym.  The  committee  and  the  house  resolved 
in  favor  of  the  election  of  Sir  Francis  Popham. 


(a)  It  is  also  further  laid 
-down  in  the  above  case,  tliat 
in  an  assembly  for  an  elec- 
tion, he  which,  at  the  begin- 
ning of  the  election,  pro- 
nounceth  his  foice  one  way, 
finding  the  voices  equidly  ffi- 


vided,  may,  before  the  as* 
sembl^  be  dissolved,  change 
his  mind,  and  give  his  voice 
another  way,  and  so  mrice  a 
good  election  that  way,  by 
plarality  of  voices.  Glanv. 
22. 


*  V  Y  2 
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or  CL08INO  THE   POLL,  AND      [fART  it 


^J^^^  This  practice  has  given  way  to  that  of  making 
^luSS^^  a  returo  of  each  candidate  having  such  eqaalitjr^ 
mwnt  prao-    which  is  the  course  now  usuaHy  adopted  in  sucii 

lioe  to  mftke  •  j  ^ 

doable  TOtofn.  cases^     Where  this  is  done,  it  rests  with  the 
i8,t£rt!n.}^'  house  of  commons  to  decide  upon  the  different 

claims  to  the  seat;  and  in  the  event  of  the 
numbers  continuing  upon  such  investigation  to 
be  equai,  when  the  franchises  are  probed  by 
parliament,  the  election  will  be  void. 


iiiraha  iimiM  I       '"  some  instances  a  right  has  been  claimed, 
^•••^•^  •      in  cases  of  equality,  by  returning  ofiScere  to  give 

the  casting  voice. 


OUnr.  SI. 


The  language  of  the  6th  resolution,  however,  in 
the  abovementioned  case  of  IFinchelsea,  is  that 
^'  of  common  right,  in  case  of  equality  of  voices, 
the  mayor  of  a  town  hath  no  casting  or  over- 
ruling voice,  in  the  affirmative,  to  carry  an 
election,  without  the  help  of  a  custom,  or  some 
other  special  matter,  to  enable  liim  in  that 
behalf/' 


9  Jonrn.  118. 


Bridgewater^  7th  December,  1669.  The 
numbers  were  rendered  equal,  by  the  vote  of 
the  mayor,  in  his  capacity  of  burgess,  and  then 
as  mayor,  he  gave  a  casting  voice  for  Sir 
Francis  Rolle^  who  was  returned  thereupon. 
.The  house,  upon  petition,  resolved^  that  he 
was  not  duly  chosen. 
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New  Windsor,  14th  May,  1689,  Sir  Algernon      .^-^^ 
May  had  twelve  voices,  without  the  mayor,  and  lo  Jmnn.  199. 
Sir  Christopher  Wren  had  twelve  voices  with  the 
mayor ;   neither  were  holden  to  be  duly  elected.    ^ 

■ 

In  the  case  of  Hastings j  SlOth  Jan.  1698,  a  isjoum.  444. 

« 

similar  claim  was  also  made  by  the  mayor,  who 
TOted  for  Mr.  Gott,  the  sitting  member.  The 
house,  upon  petition,  resolved  that  Mr.  Gott  was 
duly  elected. — But  in  this,  as  well  as  in  the  other 
cases  just  mentioned,  the  decision  was  upon  the 
whole  matter,  and  as  in  each,  there  were  questions 
as  to  the  legality  of  other  votes,  the  admission  or 
rejection  of  which  would  have  given  the  majority 
to  either  party,  independent  of  the  votes  in  ques- 
tion, no  satisfactory  inference  can  be  drawn  [a) 
therefrom  (6). 


Section  S.     Of  declaring  the  Majority. 
WHEN  the  poll  has  been  once  formally  closed,  ^<*^^>         ^ 

*'  ClOtCQy  CMUMi 

it  cannot  be  revived.     This  was  holden  in  the  bereiiTed. 

(a)  MitcheU,l7&4.  A  claim  Bench  decided,  that,  under 
was  set  .up  for  the  port-reeve  a  charter,  directing  the  elec- 
to  have  a  casting  vote,  but  it  tion  of  senior  bailiff  to  be 
was  gi?en  up  without  argu*  made  bv  a  majority  of  a  select 
ment,  1  Lu(L  77,  78,  as  was  body^a  bye-law,  giving  a  cast- 
a  similar  claim  on  the  {>art  of  ing  vote  to  the  presiding  of- 
the  mayor  of  Banbury,  in  the  ficer,  is  bad.  The  King  v. 
petition  of  the  7th  July,l807.  Ginever,  T.  T.  30  Geo.  8.  6 

(b)  The  court  of  King's    T.  R.  732. 


r04i  OV  CLOSno  THB  POIX»  AVD       [kaET  IE. 

case  of  Arundel,  S4th  March  1798.  The  mitn- 
bers  had  been  pronounced,  Mr.  Mill  haviBg 
twenty-nine  voices^  Sir  George  Chaworth  tweiitj* 
seven ;  but  the  mayor  refusing  to  dissolve  the 
assembly,  all  the  electors  departed,  except  him- 
self^  the  steward,  and  two  more  electors  ;  they 
continued,  and,  sending  for  more  electors,  by 
this  means  obtained  a  majority  for  Sir  George 
Chatvorth^  who  ^was  returned.  This  electimi 
was  set  aside,  and  Mr.  Mitt  was  resolved  to  bd 
duly  elected. 

In  order,  however,  to  make  it  conclusive,  it. 
seems  that  it  must  be  understood  at  the  time  to 
be  a  formal  and  decisive  close  of  the  poll. 

iojottn^72,        Cricklade^   1st  April,   1689.    The  returning 
B.  c.  anir,449.  officer.  Under   pretence  of  danger  to  himself 

closed  the  poll  before  all  the  electors  had  voted ; 
and  the  poll,  which  was  afterwards  carried  on  by 
the  constable,  was  admitted,  and  acted  upon  by 
the  house ;  it  being  resolved,  that  Mr.  Frekey 
who  was  returned  according  to  the  poll  taken 
by  the  constable,  was  duly  elected,  and  not 
Mr.  Webby  who  was  returned  according  to 
the  numbers  when  the  poll  was  first  closed  as 
above. 

i  TThe  next  duty  of  the  returning  officer  upon 

the  close  of  the  poll  is  to  declare  the  majority ; 
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tbis  kxlotie  either  immediately  or  after  an  ad-  ie«i.t. 
journmetit.  This  latter  course  is  usually  adopled 
wh'ere  the  numbers  upon  the  poU  are  consider^ 
able,  or  where  there  are  any  queried  votes  to  be 
decided^  an  adjournment  being  in  such  cases 
generally  necessary. 

To  the  period  of  such  adjournment  until  the 
Stat.  25  Geo.  3,  c.  84,  there  was  no  restriction, 
except  that  which  hi  the  case  of  a  new  par- 
liament arose  from  the  necessity  of  returning 
the  writ  at  a  given  day.     tJnder  the  statute  {a), 
alluded   to,,  a  returning  officer  has  now  but 
little  discretion,  being  required  by  §  1  imme^  tbemi^oHtyoi 
diately,  or  on  the  day  next  after  the  final  close  ^il^wtSi^ 
of  t^e  poll,  truly,  fairly,  and  publicly  to  declare  ^y**^'*""*'"^ 
the  name  or  names  of  the  person  or  persons 
having  the  majority  of  votes  on  the  poll. 

In  the  declaration  of  the  numbers,  the  duty  Middiewx, 

1805« 

of  the  returning  officer  is  purely  ministerial,  and 
he  is  to  act  according  to  the  existing  numbers  s  f^a.  asa, 
at  the  time  of  such  declaration,  without  refer- 
ence to  the  validity  or  invalidity  of  the  votes ; 
having  once  admitted  them  as  good,  he  is  bound 
to  treat  them  as  such,  except  he  shall  rescind  his 
Judgment  in  a  formal  reconsideration  of  the  poU 
by  way  of  scrutiny. 

(a)  See  this  clause,  mite,  6i4. 
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With  respect  to  elections  for  London  r-^The 
Z^.  Stat.  11  Geo.  1.  c.  18.  §  4^  directs,  .that  when 
the  poll  is  fiDisbed,  the  poll-books  having  beea 
sealed,  and  afterwards  opened. according  to  the 
directions  of  that  act,  they  shall  be  cast  up,  and 
within  two  days  afterwards,  the  nambers  of  the 
votes  for  each  candidate  shall  be  declared  to  the 
electors  at  the  place  of  election. 


mm 


Section  3.     Of  Scrutvuf. 

■ 

A  SCRUTINY  is  a  general  reconsideration  by 
the  returning  officer,  either  of  the  poll  alto- 
gether, or  as  between  particular  candidates,  for 
the  purpose  of  maturely  examining  the  validity 
of  the  votes,  or  the  grounds  of  claims  respec- 
tively received  or  rejected  ;  and  of  amending  it,^ 
by  the  correction  of  decisions  either  way,  which 
should  prove  to  have  been  erroneous. 

The  phrase  was  formerly  used  indiscrimi- 
nately with  that  of  "  poll :"  lord  Coke  (a\  and 
Whitelocke  (b),  both  use  it  in  that  sense. 

That  which  is  now  technically  termed  a 
'*  jBcrutiny'*  is  comparatively  of  modern  date, 

(a)  See  ante^  573.  1  JourD.  468.    Univerrityof 

(ff)  lb.  n.  See  also  Cam-  Oxford^  IJth  March,  l6%5f 
Iridgcihire^  IQtb  April,  1614,     1  Jourii.  837. 
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and  seems  to  have  grown  out  of  the  practice 
of  receiving  votes  conditionally  upon  the  poll, 
and  entering  into  an  examination  of  their  suf- 
ficiency after  the  poli  was  closed  (a). 

This  examination  (at  first  mostly  confined  to 
votes  objected  to,  at  the  time  of  polling),  was 
made  and  regulated,  in  a  great  degree,  by  con* 
sent  of  candidates  and  electors,  and  without 
such  consent,  it  is  questionable  how  far  it  was 
originally  legal  {^b). 

In  the  early  instances  it  did  not  always  take 
place  before  the  returning  oflScer,  other  per- 
sons being  sometimes  jagreed  upon  to  take  the 
examination,  as  in  the  case  of  Devizes,  2Sd 
December,  I69O,  where  the  poll  was,  by  agree-  lojdvn.ssi. 
ment  of  the  candidates,  scrutinized  by  two  of 
the  council,  and  two  gentlemen. 

However  this  practice  originated,  and  with 
whatever  qualifications  itivas  formerly  modified, 
the  legality  of  it,  in  its  present  form,  as  holden 
by  the  returning  officer,  has  been  recognized 
in  various  cases,  and  ultimately  by  act  of  par* 
Hament. 

(a)  Abingdont7ltmyf  l68g,  52U  CUppenkamt  istDeceni- 

10  Journ.  123.     Cokktster^  ber,  I69I,  10  Joum.  508. 

irth   Npvember,    1690,    10  (b)  fFcirceHer,  7th  Febni- 

Joum.   466.     DemzeSt    aid  ary,  16^,  li  Jouni.  82. 
December;  1^,  10  Joanu 


TOP  .OF  CJUWIVQ^  TIU  MJULy  JLVn       [tami  u* 

8«^  ^'  It  has  always  been,  and  continues  (with  the 

Diioretionary  exceptioii  of  the  case  of  elections  for  LandoB) 
officer  to  gimnt  to  be  discrefckmary  in  the  return  mg  ofioer  to 

ft  lerutiny  or  tf  %^ 

not,  (except  in  grant  or  refude  a  scrutiny,  nor  has  there  beefi 
LoNdon,  poft,  any  inclination  in  the  house  nicely  to  questira 
''^^'^  the  exercise  of  this  discretion* 

In  several  cases  it  has  been  a  sofaject  of  conu 
plaint,  that  a  scrutiny  has  been  either  partiid|f 
tir  wholly  refused.    Such  were  those  of  War* 
nJ«iini.84.    c^^ic^i  ^th  February,    1693;  Cokheskr^    89th 
it  fro.  November,  l695;  Southwark,  27th  Decemberi 

IS  jonni.  356.  169C ;  Yi>rk,  16tb  December,  I6d8;  Great 
t4Joum.696.  MorUm^  11  th  December,  1744* 

714.  ' 

Phillips,  132.        I^  ^^^  Sudbury  case,  where  the  petitioner  had 

the  majority  at  the  close  of  the  poll,  he  coiih 
plainccl  that  a  scrutiny  was  illegally  granted, 
but  in  none  of  the  above  cases  was  the  conduct 
of  the  returning  officer,  in  either  refusing  or 
granting  a  scrutiny,  at  all  censured. 

3d  March,  It  was  at  one  time  in  agitation  to  have  made 

a  scrutiny  in  all  instances  a  matter  of  right, 
and  leave  was  given  to  bring  in  a  bill  for  that 
purpose ;  but  the  law  was  left  unaltered* 

Ttie  statute  alluded  to,  as  recognizing  the 
scrutiny,  is  that  of  tlie  25  Geo«  3.  c.  84.  §  1  (tfX 

(a)  For  this  clause^  see  tatte;  635,  014* 


12  Joiim.642. 
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which  after  laying  down  the  injunctioqs  already  secta^ 
noticed,  as  to  comnieneing  and  carrying  on  the 
poll,  and  the  declaration  of  the  majority,  directs 
a  return  forthwith,  unless  the  returning  officer 
'*•  upon  ;a  scratiny  being  demanded  by  any  can- 
didate, or  aiiy  two  or  more  electors,  shall  deem' 
it  necessary  to  grant  the  same;"  in  which  case, 
it  shall  and  may  be  lawful  for  him  so  to  do,  and' 
to  proceed  thereupon. 

And  by  $  9  and  6,  directions,  are  given  for  (AM,iuikiUiir 
proceedings  upon  the  scrutiny.  ',h  ,T> 

No  particular  time  is  assigned  within  which :  Ai  to  time 
a  scrutiny  is  to  be  demanded,  but  as  the  return  I^niUny^to  be 
18  to  be  made  forthwith,  and  as  it  seems  neces-  *^^ 
sary  that  there  should  be  an  adjournment,  it      » 
would  be  prudent  in  a  party,  intending  to  apply 
for  a  scrutiny,  to  make  the  demand  (a)  either 
when  the  numbers  are  about  to  be  declared,  or 
immediately  thereupon. 

If,  upon  the  demand  of  a  scrutiny,  the  return-  iratemUay 
ing  officer  deem   it   right  to  grant  it,  an  ad-  S^^dbJ^'' 

afyournmentof 
proeeedingii. 
(a)  Id  tlie  case  of  Guild'    votes  both  upon  the  poll  and 

/orcf,  24th  April,   l689,  the  upon  thescrutiDy,  the  legality 

scrutiny  was  demanded  after  of  the  latter  was  not  in  dis- 

the  poll  was  closed,  and  the  pute*  In  general,  in  the  cases 

numbers  ascertained,  and  the  upon  this  subject,  the  time  of 

Bcnitiny  was  had  and  acted  demandinff  the  scrutiny   is 

Upon ;  but,  as  the  petitioner  not  mention^.     10  Journ. 

had  the  smallest  number  of  100. 


OF  CLOSiVO  THB  POLL,  AMD      [PAUT  U. 


^y^  journment  should  be  made  of  the  election  pro: 
oeedings  to  a  proper  time  and  place. 

un.ts.  Southwark,  7th  Feb.  1711*  The  committee 
resolved,  that  at  the  late  election  the  poll,  being 
closed  and  cast  up,  and  the  majority  of  votes  de- 
clared by  proclamationjTor  sir  George  Matthews 
and  Henry  Martin^  esq.  the  bailiff  could  not 
proceed  to  a  scrutiny,  not  having  adjourned  to 
any  time  Or  place,  and  the  house  agreed. 


In  proceeding  in  the  scrutiny,  the  stat.  95 
^1*      Gea  3.  c.  84.  §  2  (a\  directs,  that  where  there 


apon 


(a)  The  ^tat.  25  Geo.  3*  c. 
84.  {For  the  title,  see  ante, 
533.  §  Uante,62S.) 

§  2.  **  Aud  be  it  enacted, 
'*  that  whenever  a  scrutiny 
'*  shall  be  eranted  as  ufore- 
**  saidy  and  there  shall  be 
**  more  parties  than  one  ob- 
"jecting  to  votes  on  such 
**  scrutiny,  the  returning  of- 
**  ficer,  or  returning  officers, 
**  shaU  decide  alternately,  or 
"  by  turns,  on  the  votes  e^iven 
*'  for  the  different  candidates, 
^'  who  shall  be  parties  to  such 
'*  scrutiny,  or  against  whom 
*'  the  same  shall  be  carried 


on. 


(For  §  3.  see  ante^  G29.  §  4, 
ante,  533.  §  5,  ante^  648.) 

S  0.  '«  And  be  it  further 
**  enaded,  that  from  and  after 
*'  the  first  day  of  August,  one 
*'  thousand  seven  nundred 
*'  and  eighty-tive,  upon  every 
''  election  of  any  member  or 


**  members  to  serve  In  .pir* 
**  liament  for  any  Goun^, 
**  city,  borough,  or  place 
'^  w'ltWm England^ or  Waleit or 
**  for  Berwick''^ipan^T\oeedp  it 
*'  shall  and  may  be  lawful  for 
**  the  returning  officer  or  of- 
*'  ticers,  if  he  or  they  tee 
"  cause,  and  he  and  they  are 
"  in  such  case  authonzed, 
'*  during  the  coatinuance  ojf 
**  any  scrutiny,'  which  shill 
**  have  been  granted  as  afbre- 
''  said,  to  acuninister  an  oath 
'*  to  any  person  whatsoerer, 
<'  consenting  to  take  the 
"  same,  touching  the  right 
'^  of  any  person  having  voted 
**  at  such  election,  or  touch- 
**  ing  any  other  mattet  or 
<'  thmg  material  or  necessary 
**  towards  carrying  on  such 
**  scrutiny." 

(  For  §  7,  see  etmie,  584.  §  8, 
ante,  64i).  §  9,  ante,  626.  §  10^ 
11, 12.poit,  part  3.  For§  14» 
post,  chap.  13.  section  *  .  §  15« 
ante,  630.  §  lO,  ante,  628.) 
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are  more  parties  than  one  objecting  to  votes      8eei.s. 
on  the  poll,  the  returning  officer  is  to  decide      ^"^^ 
alternately,  upon  the  votes  given  for  the  dif- 
ferent candidates,  who  shall  be  parties  to  the 
scrutiny,  or  against  whom  it  shall  be  carried  on. 

The  same  statute,  by  §  6,  empowers  the  ad-  ^fc  ?2fS. 
ministration  of  an  oath,  touching  the  right  of 
any  person  having  voted  at  the  election,  or  any 
other  matter,  material  or  necessary  towards  car* 
rying  on  the  scrutiny. — ^The  penalties  of  perjury, 
and  subornation  of  perjury,  being  imposed  at  the 
3ame  time  by  §  8  (a),  upon  persons  falsely  swear- 
ing or  affirming,  or  suborning  others  so  to  do. 

By  this  act,  coupled  also  with  that  of  the  7  ^^^  ^^s- 
&  8  W.  3,  c.  34,  and  22  Geo.  2,  c.  30,  it  seems  -^"''^  ^^• 
that  an  affirmation  may  also  be  administered  to 
quakers  or  Moravians. 

This  provision,  however,  with  respect  to  the  2j*2i^i„^,^ 
administration  of  an  oath,  is,  in  some  decree,  *•'«*  *»  p«'- 
qualified,  the  terms  of  the  clause  only  authoriz-  ink- 
ing it  in  the  case  of  persons  consenting  to  take 
it ;  and,  with  respect  to  the  general  powers  of 
the  reluming  officer,  in  holding  the  scrutiny, 
they  are  altogether  very  limited  ^  he  has  no  au- 
thority to  enforce  the  attendance  of  witnesses, 
or  to  compel  them  to  be  examined. 

.   (a)  For  this  cluuse,  bee  ante,  049* 
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The  duration  of  the  scrutiny,  in  the  case  of 
general  elections,  is  limited  only  by  the  necessity 
of  making  the  return  to  the  writ  («),or  precept  (ft). 


(a)  At  the  general  election 
of  1754,  the  scrutiny  at  the 
Oxfordshire  elpction  bein^  un- 
flfiished  at  the  return  of  the 
writ,  the  shcrltf  made  a  dou- 
ble return.  A  motion  that  he 
should  attend  the  house  to 
answer  for  so  doing  was  ne- 
gatived. 27Jouro.  17.22. 

(6)  JVeitMnsier^  IJS^.  It 
became  a  question,  whether  a 
acrutiny  could  be  proceeded 
in  after  the  return-day  of  the 
writ  WHS  passed.  The  paHia* 
inent  was  summoned  for  the 
18th  May,  when  the  bailiff 
made  a  special  return  of  a 
iKTu tiny  pending,  &c.; — ^25th 
May,  Mr.  Fox  petitioned, 
praying  that  the  bailiff  might 
be  compelltfd  to  return  him, 
he  having  a  majority  upon 
the  poll.  2d  June.  A  counter 
pi'titiou  of  electors  was. pre- 
sented, prayiuf^  that  theshe- 
riii  might  proceed  with  the 
scrutiny.  8th  June.  The  house 
ordered  the  bailiff  to  proceed 
ill  the  scrutiny  with  all  pos- 
sible dispatch.  1st,  8th^  and 
yth  Feb.  1785.  No  return 
having  been  made,  the  house 
having  examined  into  the 
matter,  resolved,  ''  that  the 
speaker  do  acquaint  the 
high  bailiff,  first,  that  he  is 
not  precluded  by  the  resolu- 
tion of  this  house,  communi- 
cated to  him  on  the  8th  June 
last,  from  making  a  return, 
w  lienever  he  shall  be  satisfied 


in  hia  own  judgmeaty  that  be 
can  do  so ;  and  secondly,  that 
tlie  liouse  is  not  aatisfied  thil 
the  scrutiuy  has  been  pro- 
ceeded in  as  expeditiously  as 
it  might  have  beeo  ;  that  H  b 
his  duty  to  adopt  and  enforoe 
such  just  and  reasonable  ra- 
guiations  as  aball  appear  to 
him  most  likely  to  prefeat 
unnecessary  delay  in  future; 
that  he  is  not  precluded  firan 
80  doing  by  the  want  of  con- 
aent  of  either  party;  and  that 
he  may  be  assured  o  f  the  sup^ 
port  of  this  house  in  so  do* 
ing."  3d  March.  The  house 
ordered  the  ;baililF  forthwith 
tomakearetnrn.  4th  March. 
Thebailiffretnrned  lordJEfoerf 
and  Mr.  jpox,  stating  also  at 
the  same  time,  that  a  scrutiay 
was  Dending.  The  house  or- 
defea  that  tne  return  should 
be  annexed  to  the  writ  for 
the  county  of  Middlesex.  40 
Journ.  473.  503.  508,  50g. 
S77.  588.  (724. 

Mr.  Fuj:afterwardabrought 
an  action  in  the  court  of  com- 
mon pleas,  against  Mr.  Cor- 
betty  the  high  bailiff,  for  not 
having  returned  him  in  due 
time,  so  that  the  sheriff  for  the 
county  of  Middlesex  might 
have  made  a  return  to  his 
writ,  on  the  day  ap|x»inted. 
This  action  came  on  to  he 
tried  at  tlie  sittiufirs  at  Wesi" 
minsteT'haU  in  Trinity  term, 
26  Geo.  3.  (igth  June,  1786) 
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With  orespect  to  elections  under  a  writ:^^      sut^i 


The  above  statute  of  £5  Geo.  3,  c  84  (a),  after  Uniution  of 
having  laid  down  that  it  should  be  lawful  for  the  tiny,  %t^S^ 
returning  officer  to  grant  the  scrutiny,  proceefls^  wri^^°>^.  • 
^  but  so  as  that  in  all  cases  of  a  general  elec* 
tioo^  every  retomiBg  officer  or  officers^  baflng 
tfie  rettarn  cf  a  writ,  shall  causd  a  returd  of  a 
menber  or  members  to  be  filed  in  the  crown 
office,  on  or  isefore  the  day  on  which  such  writ  is 
wtunMble'^  ' 


With  respect  to  vfections  under  a  mandate  or  limiuuoa  ^r 
precept ;««^The  same  clause  directs,  tlmt  a  re*  xi^%T&Sn' 
turA  dialt  be  made  sik  days  before  the  return  of  *^^^^'' 
tiM  writ,  and  so  far  limits  ike  duration  of  the 
acrutiay* 

As  to  elections  upon  vacancy;  neither  the  SeratiDynat 

to  ezeeed  SO 

writ,  nor  precept  thereunder  being  returnable,  dayimtaoy 

.^,  .  ^»      1         ^«  ^i_  1  elecU«i  upon 

withm  any  particular  time,  tbe  same  clause,  yacancy. 
contemplating  such  case,  directs,  that  in  case  of 
any  election,  upon  a  writ  issued  during  a  session 
or  prorogation  of  parliainent,  and  a  scrutiny 
being  granted,  tben»  that  a  return  of  a  member 
or  members  shall  be  made  within  thirty  days 

beibre    lord    Lotighboroueh^  charged,    no    cause     being 

and  the  iiiry  gave  a  Verdict  bhewn,  and  final  judgment 

for  the  plaintin,  with  c£2000  was  entered  up.     Heyw.  Co. 

damages.  On  the  2l8t  June  a  Kl.  655,  et  seq, 

rule  nut  was  obtained  to  arrest  ( n )  For  this  clause  see  ante^ 

the  judgment,  and  a  few  days  023,  624. 

afterwards  that  rule  was  dis*  v 


OF  CLOSING  THE  POLL9  AHD      [pAB?riI, 

M!t  s-^      afler  the  close  of  the  poll^  (or  sooner  if  the  same 
can  conveniently  be  done). 


With  respect  to  elections  for  London  : 


Ix. 


ioaiarre-       By  the  Statute  11  Geo.  1,  c.  18,  S  4.  if  a  scn^ 

doOt  M  to 

toy.  tiny  be  lawfully  demanded,  the  same  slfaU  be 
granted  and  proceeded  upon.  The  respective 
candidates  are  fc^nominate  aAy  mrmber  of  per^ 
sons  qualified  to  vote  at  the  election^  not  -fx^ 
ceeding  six,  to  be  scrutineers  on  their  beibdC 
to  whom  the  "presiding  ^officer  or  offic^^^i 
within  six  days  after  such  scrutiny  demandltd, 
upon  request,  and  at  the  charge  of  the  candidate 
or  candidates^  or  any  of  the  scrutineers,  ori^'bis 
or  their  behalfs,  to  furnish  a  true  copy,  s^ned 
by  such  officer  or  officers,  of  th€l|  poll  taken  at 
such  election.  By  the  same  act,  the  scrutinies 
are  to  begin  within  ten  days  after  the  delivlerj 
of  such  copies  of  the  polls,  and  be  proceeded 
on,  day  by  day  [Sundays  excepted)  and  shall  be 
finished  within  fifteen  days  after  the  commence- 
ment of  such  scrutiny  ;  and  such  officer  or  of- 
cers  is  or  are,  within  four  days  after  the  finishing 
of  the  scrutiny,  publicly  to  declare,  at  the  place 
of  election,  which  of  the  candidates  is  or  are 
dfiiy  elected,  and  th^  number  of  legal  votes  for 
each. 
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Sect.  4. 

Sectiov  4.    Of  the  custody  of  the  poll-hooks^  and  of 

ghing  copies  thereof 

WHEN  the  poll  is  closed,  and  the  scrutiny 
(where  one  has  been  applied  for  and  granted)  is 
finished,  the  returning  officer  is  then  to  make 
the  return  according  to  the  choice  of  the  electors 
thus  ascertained.  The  particulars  of  this  duty 
will  be  spoken  of  in  the  following  chapter ;  it 
only  remains  here,  to  notice  the  regulations  with 
reqiect  to  the  books,  wherein  the  poll  has  been 
takea  iat  the  election. 


With    respect    to    elections    for   knights  of  ComtjdM. 

tiODt. 

shires:— -The  stat.  10  Ann.  c.  S3,  §  5,  directs  Jpp.Dzuiv« 
the  shi^riff,  or  returning  officer,  within  the  space  Sfltr^wituaso 
of  twenty  days  after  the  election,  faithfully  to  poS^iookt  oa 
deliver  over,  upon  oath,  (to  be  administered  as  oftbep^ee. 
therein),  to  the  clerk  of  the  peace  of  the  county, 
all  th^  polUbooks  of  the  election,  without  em- 
bezzlement or  alteration. 


And  by  the  same  clause,  in  counties  having  ifmontbMi 
.more  than  one  clerk  of  the  peace,  the  original  ^M8,orifiBai 
poll-books  are  to  be  delivered  to  one  of  such  toonejeopict 
clerks  of  the  peace,  and  attested  copies  thereof  **  *^  "**' 
to  the  rest.      The  poll-books,  and  copies  so  deli- 
vered, are  to  be  carefully  kept  and  preserved 
among  the  records  of  the  sessions  of  the  county* 

•  z  z 
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Where  more 
than  one 
Ukea,  all 
•hcHild  he 


In  the  case  of  the  King  v.  Davis,  Tr,  T.  9  Geo. 
2,  a  question  was  made,  five  poll-books  haviog 
been  taken  at  the  Radnorshire  election,  whe- 
ther all  should  be  delivered  to  the  clerk  of  the 
peace.     The  sheriff  carried  in  (hat  only,  which 
was  taken  bj  his  clerk^  as  being  the  original  poll, 
and  the  others  only  checks ;  and  insisted,  thst 
the  act,  in  requiring  all  llie  poll-books  to  be 
lodged,  meant  only  in  the  case  where  the  poll 
is  going  on  at  different  booths,  and  all  the  books 
make  but  one  poll.    But  the  court  held,  that  all 
the  books  ought  to  have  been  carried  -in^  tnd 
granted  an  information  against  the  sheriff  lor 
not  doing  it  {a). 


ether  UMm 


tfena.ii»re- 
IpolatiiHii  hy 
atalute. 


With  respect  to  other  elections:— There  is  no 
statutory  provision  for  the  preservation  of  the 
poll-books,  but  from  the  cases  which  will  be  ad- 
verted to,  when  upon  tlie  subject  of  proceedings 
upon  controverted  elections,  the  importance  of 
these  documents  will  abundantly  appear  (6). 


Copies  of  poll        It  is  frequently  of  great  moment,  with  a  view 

to  h«  ilrlivercd  . 

fitrrqupM,  &r.  to  iiuy  subscquent  enquiry,  to  ascertain  correctly 

the  contents  of  the  poll-book;  the  law  has  iheTe- 

(a)  ^ir  John  Slr(f)igcaLi\d»,  of  a   poll   in   bd   actieo  for 

tli'it  ii|K>n  a  reference  to  the  bribery,    Robinttm  v.  Mead^ 

altorney-^eikt^ral  aod  liiimelf^  JViiies,  422. 
tIk y  reported  for  a  nolic  pro*'         (5)  See  the  caae  of  Dnu- 

aequi,  it  not  being  a  wilful*  if  garvon^  I8OB,  &c.  PMf»  721 1 

any  iiiihtake.    See  a  que»tioa  aud  4kP*  ccccxxxvu« 
a&  to  evidence  given  of  a  copy 
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fore  made  a  provision  by  the  statute  7  stnd  8  Sect  5. 
W.  3,  c.  25.  §  6  (fl),  directing  that  every  returning 
officer  shall  deliver,  to  any  person  or  persons 
who  shall  desire  it,  a  copy  of  the  poll,  he  or  they 
-^ paying  only  a  reasonable  charge  for  writing  the 
same ;  and  this  under  penalty  of  £500  to  the 
party  grieved. 


Section  5.    Scotland. 

THERE  are  no  statutory  provisions  which  be- 
long'to  the  subject  of  this  chapter.  Neither  in 
practice  is  a  scrutiny  known  at  elections  in 
Scotland. 

(o)  The  stat.  7  &  8  W.  3.  c.  '^  tion  of  any  writ  or  precept 

85«     For  the  title  &  §  1,  2,  <ee  **  for  electing  of  ni  embers  to 

an/e,  347.     For  §39-4,  5^  see  ^*  serve  in  parliament  doth 

ante^  5X^9  5\g.)  ^'belong,    for   every    wilful 

^_____^  "  offence    contrary    to    this 

*'  act  shall  forfeit  to  every 

§6.   *^  And  be  it  further  *<  party  so  aggrieved,  the  sum 

'*  enacted 9  that  every  sheriff,  **  of  five  hundred  pounds,  to 

••  under-sheriff,  mayor,  bai-  "  be  recovered  by  him   or 

'Miff,    and   other  officer    to  'Mhero,  his  or  their  executors 

**  whom  the  execution  of  any  **  or  administrators,  together 

**  writ  or  precept  shall  belong  **  with  full  costs  of  suit,  and; 

•'  for  the  electing  of  members  "  for  which  he  or  they  may 

**  to     serve   in    parliament,  *'  sue  by  action  of  debt,  bill, 

^'  shall  forthwith  deliver   to  <*  plaint,  or  information,  in 

^'  such  person  or  persons  as  *'  any  of  liis  majesty's  courts 

*'  shall  desire  the    same,   a  "  at  lVe$iminstery  wherein  no 

«  copy  of  the  poll  taken  at  <<  ei»soin^  protection,  wager  of 

**  such  election,  paying  only  **  law,    privilee;e^    or   impar- 

**  a   reasonable    charge    for  ''  lance,  shall  be  admitted  or 

^'  writiujg     the     same,     and  *'  allowed."     (For  §    7,   see 

'*  every  sheriff,  under-sheriff,  App.  Dxxvii.     For  §  8,  nnte^ 

"' mayor,  bailiff,  and  other  112.  For  ^  9,  an/c,  534.    For 

'•  officer,  to  whom  the  execq-  §  10,  ante^  520.) 

*  Z  z  2 
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PtHllyiMi 

wllfblly 
palL 


8r«t.  1. 


Eleiion«  fur 
counticf,  mnd 
places  being 


Section  6.    Ireland. 

vWITH  respect  to  the  daration  and  close  of 
the  poll : 

Until  very  recently  the  daration  of  the  poll 
was  not  limited  (a)^  except  by  the  general  pro« 
vision  of  the  Irish  statute  35  Geo.  3»  c.  39 ;  by 
§  15  of  which  any  returning  officer  or  oCBcers^or 
any  deputy  appointed  in  pursuance  of -that  act 
unnecessarily  and  wilfully  protracting  the  pollt 
or  guilty  of  any  wilful  and  unnecessary  delay  in 
taking  the  same,  is  liable  to  a  penalty  of  JESOO 
to  any  person  first  suing,  to  be  recovered  accord- 
ing to  the  directions  of  the  act. 

The  law,  witli  regard  to  elections  in  Ireland^ 
has  now  been,  in  some  degree,  assimilated  tp 
that  which  is  in  force  in  Eugland,  in  this  par- 
ticular, tliough  a  much  longer  time  is  still  allow^ 
for  taking  iiie  poll  at  elections  in  Ireland. 

At  elections,  for  counties  and  for  places  being 
counties: — By  the  stat.  67  Geo.  3,  c.  131,  §  I, 


{a)  Elections  in  Ireland 
were  in  loaie  inhtances  pro- 
tracted to  i^reat  length,  be- 
fore the  limitation  of  the  time 
for  poiliiig.    The  election  for 


the  couDtT  of  Dowfif  io  the 
year  17gO,'  continued  for  82 
days;  and  in  the  laSt  con- 
test for  the  countT  of  May(-, 
the  election  lasted  57  days. . 
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no  poll  at  any  election,  held  by  virtue  of  a  writ,      ^^•^•-^ 
is  to  continue  longer  than  the  fortieth  day  at  eot»tie8,Miu 
furthest  after  the  test  thereof;  and  if  the  poll  yond  40  My. 
shall  continue  until  such  fortieth  day,  then  the  J^" Sl^jJSh' 
same  is  to  be  finally  dosed,  at  or  before  the'  hour  ^•tJ*'*??** 

•^  '  or  befbrt  tlins 

of  three  in  Ihe  afternoon  of  that  day.  -        o'doA. 


At  other  elections  :^--^By  the  same  clause  of  atp. 
the  above  Statute.,    If  an  election  be  holden  by  Bottftminw 
precept,  no  poilat  such  election  i^^to  continue  d^JT^^-  ■*/■ 
longer  than  the  thirtieth  day  at  furthest  afiier.the  ^ 
date  thereofw.  And  if  such  poll  shall  continue  poifeMiihiii- 
until  such  thirtieth  day,  it  is  to  be  finally  closed,  i"' ,*£! ^^ ^^^ 
At  or  before  the  hour  of  three  in  the  afternoon  of  ^^^f^  ^^^ 
day. 


The  law  has  not  only  thus  limited  the  duration 
of  the  poll,  at  the  respective  elections,  but  in 
the  same  spirit  has  directed  a  partial  close  of 
the  poll  to  be  made  in  certain  casefi,  under  the 
statulie  57  Geo.  3,  c.  181,  ^  2,  which  authorizes  4FP-««a»- 
and  requires  returning  officers,  on  any  day  after  boothtaftwii& 
the  Jburth  day  of  polling,  to  close  finally  any  hftfeaoipoii- 
booth  where  no  more  than  twenty  electors  have  g^md.  t*  iw 
polled,  or  have  been  referred  for  decision  to  the 
returning  officer's  booth. 

As  to  the  case  of  an  equality  of  numbers : 


7^0  OF  CL08IHO  THI  POLL,  AND       [PART  II* 

s^ll^^  By  the  Irish  stat.  35  Geo.  S,  c  29,  §  13,  every 
j^a^xvL  returning  officer  has  a  casting  ?ote,  and,  in  case 
floor  to  brnfa  »  of  equality,  he  shall  be  obliged  to  eive  such  vote; 

cmitiof  Totc  in  o  o  -■ 

mUeateior  whether  otherwise  legally  qualiGed  to  vote  or 
Sugie/to^Te  not,  or  whether  he  shall  have  voted  or  not  at  the 

election, 

u!eSSS^  or  By  ^®  Stat.  37  Geo.  3,  c  47,  §  1 4.  In  counties 
wteMtw*  of  cities  and  towns,  where  there  are  two  sheriflb, 
whM?nMie  ^^^  sheriflF  whose  name  stands  first  in  the  ap- 
iw«!nich*l^  pointment  to  the  office,  is  to  give  such  easting 

vote. 

8m.  3.'  As  to  declaring  the  majority :— The  stat.  57 

BMu^i^*^  Geo.  3,  c.  131,  §  1,  by  a  provision  corresponding 
dTl^ti^utl  to  that  respecting  elections  in  England^  after 
if  dJ^of  *'  regulating  for  the  close  of  the  poll,  directs  re- 
5»ymUarth^i   turning  officers  at  all  elections  immediately  or 

on  the  day  next  after  the  final  close  of  the  poll, 
truly,  fairly,  and  publickly  to  declare  the  name 
or  names  of  the  person  or  persons  having  the 
majority  of  votes  on  the  poll. 

jNo  MTuUaj  Ai      There  is  no  provision  for  a  scrutiny  at  elec* 

clectiooBin  •        r      ¥        V 

irtUmiL  tions  m  Jrelandf^ 


8c€ani«,iect.4.      With  respcct  to  the  custody  of  the  poll-books, 
oumje  cc-     ^^  ^^  elections  for  knights  of  shires  :-p-.The  Irish 

i-bLokl'to    stat.  35  Geo.  3,  c.  89,  §  16>  requires  every 
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sherifT,  presiding  at  any  election  for  a  knight    ,  8^^g>  ^ 
or  knights  of  the   shire^  within  twenty  days  bedeiivendio 
next  after  the  election  shall  have  closed,  faith-    ^  ^  ^***^* 
fully  to  deliver  over  to  the  clerk  of  the  peace 
of  the  county,  all  the  poll-books  of  such  election, 
verifying,  upon  oath,  that  he  delivers  them  with- 
out any  embezzlement,  obliteration,  erasure,  or 
alteration^  to  be  carefully  kept  and  preserved  to  be  kept  ^ 
amongst  the  records  of  the  county.  *"*  ^ 


With  respect  to  other  elections : — The  obser^ 
vation  which  was  made,  as  regarding  the  poll- 
books  at  elections  in  England,  applies  equally  9^^^'^ 
to  those  in  Ireland;  and  the  importance  of  such 
document  was  fully  confirmed  in  the  case  of 
Dungarvon^  1808,  wherein  the  petition  9f  Mr. 
J^Miiefell  to  the  ground,  from  an  inability,  oa  i^p.  ococxxxTii. 
his  part,  to  establish,  by  sufficient  evidence,  the 
authenticity  of  the  poll-book;  the  committee 
considering  that  as  a  preliminary  step,  without 
which  they    could   entertain    no    proceedings 
touching  the  election  and  return. 


1. 
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CHAPTER  Xlil. 

OF   RETURNS. 

Sbctiom  1.  Of  returns  to  writs  and  precepts  respee^ 
tively,  and  where  each  are  to  be  made. 

Section  2.  Of  the  diligence  exacted  by  the  law  ofptor^ 
liament  in  making  returns. 

Section  3.  Of  the  time  limited  by  the  statute  law  for 
making  returns  to  writs  and  precepts  respeetivehfj  then 
being  no  scrutiny. 

Section  4.  Of  the  time  limited  by  the  statute  law  Jet 
making  returns  to  writs  and  precepts  respectively ,  ikin 
being  a  scrutiny. 

Section  5.  Of  the  manner  of,  and  the  parties  io  r^ 
turns  to  writs  and  precepts  respectively;  qfdefmuU  in 
these  particulars,  atid  how  far  it  will  affect  returns*, 

Section  6.  Of  the  principle  upon  which  returns  areU 
be  made,  and  herein  how  far  the  returning  officer  is 
bound  by  the  poll-book. 

Section  7.  The  making  of  due  returns  how  enforced 
by  the  statute  law,  and  the  law  of  parliament. 

Section  8.  Of  fake  returns,  and  the  responsibility  to 
the  house  in  respect  thereof 

Section  9.     Of  special  returns. 

Section  10*  Whether  the  disability  of  the  persons 
chosen  can  affect  returns  in  the  first  instance. 

Section  11.     Of  double  returns. 

Section  12.  Of  the  remedy  to  the  party  grieved  m 
cases  of  false  returns^  or  double  returns  improperly 
made;  or  of  delay  or  refusal  in  making  returns. 
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Section  IS.  Of  the  duty  of  the  clerk  of  the  crown 
upon  receiving  returns;  of  amending  the  same ;  and  of 
the  penalties  in  respect  ofiliegal  alterations  of  returns. 

Section  14.     Of  the  illegality  of  contracts  to  procure 

returns,  or  to  procure  false  or  double  returns,  and  the 
penalty  in  respect  thereof 

BecTiON  15.     Scotland. 

Section  16.    Ireland. 


BCM.  1. 


TXTHEN  the  election  has  been  completed, 
and  the  majority  ascertained  by  the  view, 
the  poll,  or  the  scrutiny,  the  returning  officer 
holding  the  election  is  to  make  his  return  of  the 
person  or  persons  chosen  (a). 

Before  the  stat*  7  Htn.  4,  c.  15,  the  writs  were  writofermtfriy 
returnable  into  parliament  (A),     The  return  of  ^^^IS!^!^]!^^ 


(«)  By  the  stut ute  7  nnd  8  IF. 
8,  c.  25 f  ^  2f  D either  the  she- 
riff Dor  hiB  uader-fiheriff  in  any 
county  or  city  nor  the  mayor, 
&c.  or  other  officer  or  officers 
of  any  borough,  town  cor- 
porate, port  or  place  to  whom 
the  execution  of  any  writ  or 
precept  belongs,  is  to  give, 
pay,  receive,  or  take  any  re- 
ward or  gratuity  whatsoever, 
for  the  making  out  receipt, 
delivery,  return,  or  execution 
of  any  writ  or  precept.  (For 
this  statute,  see  ante,  347» 
'348.) 

By  the  statute  10  and  11 
^.3,c.7,iK  The  sheriff  or 
other  person  making  a  re- 
turn of  a  writ  is  to  pay  to  the 
clerk  of  the  crovn  tne  ancient 


and  lawful  fees  of  four  shiU 
lings,  and  no  more,  for  every 
knight  of  a  shire,  and  two 
shillings  and  no  more  for 
every  citizen,  burgess,  or 
baron  of  the  cinque  ports, 
returned  into  the  court  (of 
chancery)  to  be  by  him  filed ; 
and  the  sheriff  or  officer  is  to 
charge  the  same  to  his  ma- 
jesty, and  have  allowance 
thereof  in  his  account  in  the 
exchequer  or  elsewhere.  ^For 
this  statute,  see  post.) 

{!))  This  was  one  of  the 
reasons  given  by  the  com- 
morn,  to  James  the  First  for 
refusing  a  conference  upon 
the  matter  of  the  election  of 
SLtFroMCtsGoodvain.  3d  April j 
1(K)4, 1  Joum.  lG3. 


J 
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[[part  Ih 


Kctiunit  BOW 

■iscleinio 

climnoerj. 


the  elections  of  members  are  now  made,  some 
in  the  first  instance,  bnt  all  altimately  into  cbaiw 
eery. — This  is  in  conformity  to  the  clause  in  the 
writ  directed  to  be  therein  inserted  by  the  stat.  7 
Hefu4,  c.  15  (a),  the  obedience  to  which  statute 
is  enforced  by  the  statute  23  Hen.  6«  c  14  (i)| 
(clause  11). 


seturnttobe       -jjig  clcrk  of  the  crowu  is  the  officer  in  chan- 

wadetoderk 

•rtheerown.    eery,   luto  whose  department  the  retmns  ait 

made  (c). 


As  to  returns  to  writs ; 


netnnMof 
knifhls  of 
•hlmimma- 
dlste  to  crown 
ofllee. 


In  the  case  of  elections  for  knights  of  shires, 
other  than  of  the  counties  palatine,  or  of  mem- 
bers for  cities,  &c,  which  are  counties  of  them* 
selves,  the  election  being  holdeu  under  the  im- 
mediate authority  of  the  writ,  the  return  is  at 
once  made  into  the  crown-office  in  chancery,  by 
the  person  to  whom  the  writ  was  directed^  with- 
out any  further  intervention. 


2.    As  to  returns  to  precepts : 


(a)  For  this  stat.  sec  ante, 
529,  530. 

{b)  For  this  Stat,  sec  ante, 

396---40I. 

(c)  The  law  does  not  point 
out  ODy  particular  person  by 
whom  any  return  is  to  be 
delivered   into    the   crown- 


office.  The  officer,  however, 
making  it,  will  be  responsible 
for  entrusting  it  in  proper 
hands.  It  seems  that  u  per- 
son elected  would  be  the 
fittest  person  to  be  the  bearer 
of  his  own  return. 
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It  will  be  remembered  that  in  the  case  of  the      ^act.  i. 
elections  of  knights  of  the  shire  in  counties  pa-  Sub-retura 
latine^    and   of  citizens  and  bnrgesses  for  all  returaof 
cities    and  boroughs,    there   is  an  emanation  thint  in  floan- 
nrom  the  writ,  in  the  shape  of  a  mandate  or  pre- 
cepU    With  regard  to  the  return  in  these  cases^  ^^  S95. 
there  is  a  sub-return,  in  the  first  instance,  made 
by  the  officer  holding  the  election,  to  him  from    . 
whom  his  authority  was  immediately  derived. 
And  again,  the  officer  who  delegated  his  autho- 
rity by  the  mandate  or  precept,  and  who  so  re- 
ceives  such   sub-return,  thereupon  makes  the 
principal  return  into  chancery. 

With  regard  to  elections  in  the  counties  pala-  J'j  ^(ISl^of 
tine,  for  members  for  places  being  counties,  and  JJIS^  Sin. 
for  cities  and  boroughs;  tie»  ptuunc. 

There  is  a  sub-return,  in  the  first  instance,  to 
the  mandate  or  precept,  (as  in  other  cities  and 
boroughs,)  made  by  the  officer  holding  the  elec- 
tion, to  the  sheriff;  there  is  then  another  sub- 
return  by  the  sheriff,  to  the  officer  to  whom  the 
writ  was  directed  ;  and  he  makes  the  return  into 
chancery. 


OF   RETURNS.  [PART  ILr 


Section  2.     Of  the  diligence  exacted  by  tie  km  tf 

parliameut  in  nuUeing  returns. 

Reuimtobe       THE  time  for  making  returns,  as  limited  br 

made  with  diM  ^  .  '  .  ' 

dUifeaise.        the  written  law,  will  presently  be  pointed  out^ 

but,  exclusive  of  the  positive  directions  in  the 
statutes,  the  law  of  parliament  exacts  that  K> 
turns  should  be  made  with  all  due  diligence. 

Inquiry  by  the      The  house  of  commons  has  been  ever  jealoni 

botiie  of  COB"  ^  '  f 

■MHMMto       upon  the  subject  of  returns,  and  in  whatever 
tarnt.  "^      appertains  to  it ;  and  when  there  has  been  any 

irregularity,  whether  upon  the  more  substantial 
questions  of  true  or  false  returns,  or  upon  the 
minor  ones  of  formal  or  informal  returns,  it  has 
strictly  enquired  into  the  conduct  of  those  con- 
cerned, making  such  orders  as  the  occasion 
required,  frequently  censuring,  and  frequently 
punishing  the  authors  of  the  mischief. 

It  is  not  probable  that  under  the  existing 
provisions  of  the  acts  of  parliament  evils  of  this 
nature  will  very  much  occur ;  it  may,  neverthe- 
less, be  well  to  enquire  into  the  steps  taken  by 
the  house  in  cases  of  neglect  or  contumacy  upon 
this  point. 

3  Jouru.  bi.         CaamarvoJiskire,  1st  and  i2d  January,  ]  G40(j). 

(a)  It  was  ordered   that    rifF  of  the  coanty,  shoold  be 
James  Brinkcr^  Esq.  high  bhe-    forthwith  sent  for,  aa  adelin* 
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There  was  no  return  of  a  knight  and  burgess  for      >^^^'% 
the  county  and  town  of  Caernarvon  within  a  Sheriff ne- 
month  after  the  election :  it  was  ordered  that  mAke  ratum 
the  high  sheriff  should  be  sent  for^  as  a  delin*  delinquent. 


\^  to  answer  this  and  other  misdemeanors 
hj  him  committed  in  the  carriage  of  that  elec- 
tion.   20th  January^  on  reading  his  petition  he  s  Jouni.  70. 
-^his  bailed. 

Berwick^  1 9th  January,  1 664  (a).    It  was  or*  s  Joum.  ma. 

Retnninf  of- 

dered,that  the  mayor  should  make  his  return  by  fleer  mdenA  . 
a  giveii  day  named  by  the  house.  tunib|nfim 

Eye,    lOth  and    llth  November,    1675  (6).  V"™'^*' 

^^  973. 

Where  a  week  had  elapseil  after  the  election,  and  i>ei»j  in  »• 
no  return  was  made,  it  was  ordered  that  the 
sheriif  should  be  summoned  to  attend  the  house 
to  account  for  his  neglect,  but  (probably  upon 

qoem,  by  the8«>rjeant  at  arms,  return  of  the  election  of  the 

.  '^  to  answer  his  neglect  and  member  ^chosen  to  serve  for     - 

contempt  to  this  house  and  that  town  by  Saturday  next 

commonwealth,    in    not   re-  come  seven  night.'* 
turning  a  knight  and  burgess        (6)  Information  being  given 

for  that  town  and  county,  in  to  the  liouse  that  the  election 

above  a  month  after  the  dec-  had  been  past  a  week^  and 

tioD  was  made^  and  to  answer  the  bherifT  had  hitherto  ne- 

other  misdemeanors  by  him  glectcd  lo  make  a  return  of 

committed  in  the  carriage  of  the  writ,  to  the  injury  of  the 

that  election."  membrr  elected,  it  was  or- 

(a)  A  petition  o^  Thomas  dered  thul  he  should  he  suni- 

Cray^   Esquire,   and  also  a  nioiicd  to  attend,  and  <;iveua 

petition    of  divers   electors,  siccoiuit  at  the  bar  of  the 

liaving  been  read,  it  was  or-  house  of  his  neglect,  but  the 

dered,     **   That  the  mayor  follow in*r  day  the  uicssetig.t'r 

should  at  his  peril  make  his  was  rccaut-d. 


7a8 
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seet.  s.      some  furtlier  information,)  the  mepsenger  was 
recalled  before  such  attendance. 


9  Jottni.600.  Norfolk,  22d  April  and  12th  May  1679  (a). 
8bOTiffreru<ing  The  house  being  informed  that  the  high  sheriff 
tan  wnxt^  refused  to  make  a  return,  he  was  seat  far  ii 
^~^^-       custody. 


10  Joun.  d6S. 
Sheriff  dclay- 

It  for 


Id 


Ibid.  367. 


Cardiganshire^  1st  April,  l690.  A  compluot 
being  made  to  the  house  against  the  hi^b  sheriff 
for  the  county  of  Cardigany  that  he  had  not  ji 
made  any  return  of  the  members  to  serve  for  the 
said  county  into  the  crown  office^  (parliament 
having  been  summoned  for,  and  met  on  the 
20th  of  March, )  he  was  ordered  into  the  custody 
of  the  Serjeant  at  arms. — 4th  Aprils  the  house 
being  acquainted  that  since  their  order  he. hid 
made  his  return,  i)c  was  discharged,  paying  his 
fees. 


10  journ.  367.      Caernarvonshire^  4th  April,  1 61)0.      Upon  a 

similar  complaint  against  the  high  sheriiT,  he 


(«i)  The  election  was  de- 
clared void,  and  a  new  writ 
ordered  on  the  22d  April. 
On  the  12th  Mav>  the  house 
being  informed  that  the  high 
sheriif  refused  to  make  a  re- 
turn of  the  writ,  he  was  sent 
for  in  custodv,  "  for  not  re- 
taming  the  writ  fur  electing 
of  two  knights  of  the  shire  to 
serre  id  this  present  parlia- 
ment for  the  said  county.*' 


Mr.  Serjeant  Heytoood  ob- 
serves upon  this,  that  the 
election  was  upon  a  vacaDcy^ 
and  therefore  no  precise  dav 
was  fixed  for  tlie  return ;  anil 
us  only  hoetiiy  days  hod 
elapsed  after  it  was  issued, 
we  may  presume  that  a  coun- 
ty court  had  intervened,  at 
which  he  had  refused  to  pro- 
ceed to  the  elecUou.  Sec  Co. 
£1. 2d  Ed.  660. 
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was  ia  like  manner  ordered  into  custody^ — and      ^^^-  *^- 
^n  the  8th  Aprils  having  made  his  return^  he  was 
ID  like  manner  discharged. 

Monmouthshire  {a)f  Nottingliamshire  {b)^  Me-  i4Joiini.3,4. 
rionethshire  (c),  and  Montgomeryshire  {d)^  SSd  tumi'^^l^drM 
Oct.,  1702.    Upon  the  meeting  of  parliament,  the  paHitMit, 
house  taking  notice,  by  the  book  of  returns  from  ^^S^S^ 
the  clerk  of  the  crown,  that  there  were  no  re- 
tuirns  made  by  the  sheriffs  of  those  counties, 
reaolved  severally  that  each  of  such  sheriffs,  <<  for 
QOt  having  made  a  return  of  his  writ,  and  of  the 

{a)   18th  November,  the  had  made  his  return  of  a 

lii^hsherifrorMoiiiiioitfA  pe»  knight  of  the  shire  for  the 

titionedy  acknowledging  his  said  county .--pth  November, 

offence,  and  praying  to  be  the  high  sheriff  petitioned  ac« 

dfKlmrged.  On  the  ipth,  he  knowledging  his  offence,  and 

was  discharged.   I4th  Journ.  begging  pardon  for  the  same. 

36,  37.  On  the  lOth  he  attended,  was 

(6)  On  the  4th  November,  examined,  and  discharged 
the  high  sheriff  for  Notting^  out  of  custody.  14  Journ. 
httTuhirCy  being  in  custody,  13.21.33. 
petitioned  the  house,  stating  (d)  2d  Nov.— The  speaker 
that  his  under  sheriff  had  un-  acquainted  the  house,  that 
dertaken  to  make  the  return ;  the  sheriff  of  the  county  of 
and  he  and  the  under  sheriff  Montgomery  had  made  his 
wer^  ordered  to  attend.  14  return  of  the  members  for 
Journ.  13* — On  the  6th  No-  the  said  county. — ^7th  No- 
vember they  attended,  and  vember,  he  petitioned,  ac« 
the  sheriff  stated  that  he  did  knowledgrinff  his  offence.— 
not  meddle  with  the  execu-  9th  Novemner,  he  was  ex- 
tion  or  return  of  the  writ,  amined  and  dit&char^d. — 
Ror  ever  had  it  in  his  pos-  17th.  The  under  sheriff  was 
session,  but  left  it  to  his  un-  examined.  He  acknowledged 
der  sheriff.  The  hish  sheriff  executinij  the  writ,  and  sign- 
was  discharged,  and  tlie  un-  ing  the  return  ;  said  that  he 
der  sheriff  was  ordered  into  had  no  ill  design  in  not'send- 
custody.    1 4  Journ.  18.  inp;  it  up,  and  begged  pardon 

(c)  4th  No v.-«-The  speaker  of  the  house  for  not  doing 

acquainted  the  house,  that  it. — 14th  Journ.  n.  20,  21. 

tlie  sheriff  of  MeriQuelhlurc  35. 
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®^?l^  members  elected  to  serve/'  &c.  •^  by  virtue 
thereof,  was  guilty  of  a  breach  of  the  privilege 
of  the  house  /'  and  they  were  severally  ordered 
into  the  custody  of  the  seijeant  at  arnis^a). 


/ 


isjoarmss.  Cumberland,  24th  March  1714.  The  house 
RetaniBf-  taking  notice,  by  the  book  of  returns,  that  there 
inftoaiAktf  was  no  return  for  this  county,  the  sheriff  was 
uum^j^  ordered  to  attend  the  house*— 4th  April  1715,  t 
toeuiiody.       Complaint  being  made  to  the  house,  that  tbe 

under  sheriff,  who  executed  the  writ  for  electing 
knights  of  the  shire,  had  not  made  any  retarn 
thereof  by  the  17th  of  March  last,  being  tbe 
day  appointed  for  such  return,  by  which  means 
none  of  the  members  chosen  to  serve  for  the  said 
county,  or  the  boroughs  therein,  could  be  admit- 
ted to  give  their  attendance  in  this  house;  it 
was  resolved,  that  Thomas  Crosby,  uhder  sl^eriff 
of  the  county  of  C.  having  neglected  to  return 
the  writ  for  electing  the  members  of  the  said 


(a)  Lettwithielf  28th  Janu-  sheriff   or   his    depaty 

Aryf  ^709"    Complaint  being  again  ordered  to    attend.— 

made,    that    although     the  l5th  February,  the  sheriff't 

election  for  this  borough  was  deputy,  &c.    attended    and 

on  the  10th  instant,  yet  no  were  examined;  and  it  ap- 

retum  was  made  thereof,  the  peared  that  the  mayor  sent 

sheriff  of  the  county  of  Com"  the  return  the  afternoon  of 

wail  was  ordered  to  attend  the  election  day ;  whereupon 

by  himself  or  his  deputy,  to  the  high  sheriff  hi  maelf  was  or- 

give  an  account  why  the  said  dered  to  attend.^-]  stMarch, 

return  was    not  made.— Ist  he  attended,  and  the  home 

Feb.The  house beinginform*  being  satisfied  with  his  ac* 

ed  that   no   return  was  yet  count  of  the  matter,  he  wtf 

made,  the  statute  10  and  11  discharged  from  further  at- 

W.  S.  c.  7.  was  read,  and  the  tendance.      16  Joum.  2S5. 

289.  314.  342* 
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county  by  the  17th  day  of  March  last,  being       8ec!^2. 
the    day  appointed   for  the  return  thereof,  is 
jjjuilty  of  a  great  breach  of  the  privileges  of  this 
libiise ;  and  he  was  ordered  into  the  custody  of 
the  Serjeant  at  arms  (a). 


•  -  -  .'■ .« ■ 


^ Westminster i  1749  CbY.    The  wril  was  ordered  as Joom.ioio. 

•'  ^    '  1015. 

on  the  l6th  November,  the  election  took  place  BetomdeUyed 

by. a  Mrutiny 

on  the  22d  November.    On  22d  &  23d  February,  pendiiiK,  the 
three  mouths  having  elapsed,  and  no  return  hav-  ediBt»dia 
ingbeen  made,  the  house  inquired  into  the  de^  ^Tedireo- 
ficlency.    The  high  bailiff  acquainted  the  house 
that  he  was  proceeding  in  the  scrutiny,  and  ex- 
cused himself  as  to  any  culpable  delay.     The 
.[speaker  (by  direction  of  the  house)  recommended 

(a)  27th  Aprils  the  under-  was  taken  in  the  house  of  the 

filieriff  petitioned  the  house,  deficiency ;   and  the  proper 

acknowledging  his  fault,  and  persons  through  whose  hands 

expressing  nis  contrition,  and  the  writ  or  return  ought  to 

prayinff  to  be  released.— On  pass  were  ordered  to  attend  .-— 

the  29tn  he  was  reprimanded  23d  February,  1 749*     They 

and  discharged.     18  Journ.  all  attended,  and  were  ex* 

GS.  68.  ^  aniiued,  and  the  high  bailiff 

For  the  cases  of  Oxford-  of  the  city   of  Wtstminster 

ihire,  1754^  and  Westminster^  acquainted  the  house,  Ihat  he 

l784»  see  ante^  J\2.  was  then  in  the  execution  of 

(6)  The  writ  issued  en  a  the  s^aid  precept ;  that  he  had 

vacancy,  Lord  7rf7i/A<?m  and  all  along  endeavoured  to  a  void 

Sir    George    Vandeput   were  all  unnecessary  delay  therein; 

candidates.    The  former  had  and  that^  if  some  delay  had 

a  majority  on  the  poll ;  but  happened  in  the  scrutiny  of 

the  latter  demanded  a  scni-  the  polltakenat  that  election! 

tiny,  which  lasted  upwards  of  which  he  was  then  proceed* 

ninety  days.— ;;22d  February,  ing  upon,  it  had  bpen  only 

Three.months  having  elapsed  such  as  he  did   not   thiijc 

iFrom  the  issuimg  the  writ,  and  he  had  sufficient  powers  to 

no  return  bt'n)<^  liltrd,  notice  prevent. 

*  3  A 
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^^^\  some  particulars  of  his  duty  to  him,  and  ac- 
quainted him,  *'  that  if  he  met  with  any  thing  to 
obstruct  him  therein,  which  he  could  not  prevent, 
he  should  apply  to  the  house  upon  it,  and  might 
be  assured  of  their  support  in  the  discharge  of  bis 
duty;  and  that  the  house  expected  he  would 
take  care,  in  general,  to  expedite  the  electioa 
as  much  as  possible."  The  high  bailiff  here- 
upon expressed  his  great  readiness  to  con- 
form himself  to  the  directions  of  the  house,  and 
said  that  he  Would  use  his  best  endeavoors  to 
expedite  the  election,  and  hoped  to  perform  his 
duty  in  general  to  the  satisfaction  of  the  hoose. 
The  scrutiny  was  finished  (a),  and  the  return 
was  made  during  a  prorogation  of  parliament^^- 
2i  Joiin.  18,    88th  January  17^0,  the  house  called  upon  the 

high  bailiff  to  give  an  account  of  what  he  had 

(a)Onthel2thApril9l749,  house  upon  the  23d  day  of 
the  parliament  v/bs  pro-  February  last,  in  relation  to 
roguedy  and  so  from  time  to  the  execution  of  the  precept 
time^  and  did  not  meet  till  issued  to  him  in  pursuance  of 
the  17th  January^  1750.  the  said  writ."  He  was  a^- 
During  this  interval  the  cordinely  called  in,  and  ex- 
scrutiny  had  been  finished,  amined  m  relation  to  what  be 
and  Lord  Trcntham  was  re-  had  done  in  pursuance  of  tlit 
turned,  f^xt George  Vandeput^  said  directions;  and  having, 
and  certain  electors,  petit!on-  in  the  course  of  his  exanuna- 
ed,  but  these  |>otitions  were  tion,  alleged  that  the  said 
withdrawn. — On     the    28th  election  was  protracted  by  an 


21. 


January^  17^*  it  was  order-  affected  delay,  and  being 

ed  that  tlie  high  bailiff  should  ed  by  whom  the  election  was 

attend  the  house  immediate-  protracted,    and     by    whit 

ly,  *^  in  order  to  give  the  means^  he  named  several  per* 

house  an  account  of  what  he  sons,  who  wore  ordered  to  at- 

did  in  pursuance  of  the  di-  tend  the  house, 
reetions  given  to  hiiu  by  this 
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done  in  pursuance  of  their  former  directions ; 
and^  in  consequence  of  what  he  stated,  several 
persons  were  ordered  to  attend  thq  house. 

Coventn/.dthViov.  1780,and  15thMarch,  1781.  ^^^^<^, 
Where  the  return  stated  an  inability  to  execute  ^*'*  ^-  c.pott. 
the  writ  by  reason  of  riots,  the  house  considered 
that  that  fact  was  not  established ;  and  after  re- 
solving, that  the  returning  officers  were  not  pre- 
vented, by  riots  or  otherwise,  from  making  a 
return,  resolved,  that  they  were  guilty  of  a  high 
violation  of  the  law,  and  a  gross  breach  of  the 
privileges  of  the  house.   And  it  was  ordered  that 
for  their  said  offence  they  should  be  committed 
to  Newgate. — March  16,  1781.    They  were  dis- 
charged from  their  confinement  in  Newgate,  but 
ordered  to  stand  committed  to  the  custody  of 
the  Serjeant  at  arms. — On  the  27th  of  March  fol- 
lowing, they  were  reprimanded  and  discharged. 

There  have  been  other  cases,  which  will  be 
subsequently  mentioned,  where  special  returns 
were  made,  but  where  the  facts  were  not  con- 
sidered to  justify  such  returns.  The  language 
of  the  resolutions  in  these,  are  confirmatory  of 
the  law  which  has  been  above  stated. 

Such  were  the  cases  of  Leicestershire^  24th  i8Joiini.9i, 
March,  and  11  th  April,  1714,  and  the  above  38  jJHrTt;  *' 

-  ^  ^.  894, 3M,  3«1. 

case  of  Coventry.  '     ' 

*  3  A  2 
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Section  3.     Of  the  time  limited  by  the  statute  law  fir 
making  returns  to  tamts  and  precepts  respectivehf,  there 
'  being  no  scrutiny. 

THE  first  statutory  regulations,  with  regard 
to  the  time  of  making  tlie  returns,  were  passed 
with  reference  to  those  under  writs  only ;  bat 
the  later  enactments  are  equally  applicable  to 
those  under  writs  and  under  precepts  re- 
spectively. 

By  the  statute  6  Ric.  2,  stat.  9.  c.  4,  {a)  the 


(a). The  stat.  5   Rlc.  2, 
htnU  2,  c.  4,  '*  £t<ery  one  to 
**  vhom    it    htUmgetk    shaU^ 
*'  upon    summons f     come    to 
"  t/te  parliament.'*       [A.   D. 
1382.]—"    ^temy    the   king 
**  doth   will  and  command, 
*^  and   it  is  assented  in  the 
*'  parliament  by  the  prelates, 
'<  lords,  ^d  commons,  that 
*^  all   and  singular    persons 
^*  and  commoiialties,  which 
*'  from      henceforth      shall 
**  have  the  summons  of  the 
^*  parliament,     shall     come 
**  from  henceforth  to  the  par- 
**  liaments  in  the  manner  as 
''  they  are  hound  to  do,  and 
*'  have      been      accustomed 
*'  within  the  realm  of  Eiig- 
*'  land   of    old    times.     (2.) 
'*  And  if  any  person  of  the 
''  same  realm,   which    from 
**  heuceforth  shall  have  the 
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said  summons  (be  he  arch- 
bishop, bishop,  abbot,  prior, 
duke,  earl,  baron,  banne.reC, 
knight  of  the  shire,  citizeo 
of  citv,  burgess  of  borougfa, 
or  other  singular  persoo, 
or  commonalty)  do  absent 
himself,  and  come  not  at 
.the  said  summons,  (except 
he    may    reasonably    and 
honestly  excuse  him  to  oar 
lord  the  king),  he  shall  be 
amerced     and     otherwise 
punished,  according  as  of 
old  times  hath  been  used 
to  be  done  within  the  said 
realm  in  the  said  case.  (3.) 
And  if  any  sheriff  of  the 
realm  be  from  henceforth 
negligent  in   making  his 
returns  of  writa  of  the  par- 
liament; or  that  be  leave 
out  of  the  said  returns  any 
cities  or  boroughs,  which 
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king  "  did  will  and  command,  and  it  was  assented       ®*^^  ^• 
in  the  parliament  by  the  prelates,  lords,  and  Sieriftnotto 

.  be  negligent  in 

commons,  that  if  any  sheriff  of  the  realm  should  mKking returns 
be  from  thenceforth  negligent  in  making  his  re- 
turns of  writs  of  the  parliament,- or  leave  out  of 
the  return  any  cities  or  boroughs  which  were 
bound,  and  of  old  time  were  wont  to  come  to  ^^^  ^^  ^^ 
the  parliament,  he  should  be  amerced,  or  other-  j«««e««>«f 
wise  punished,  in  the  manner  as  was  accustomed    . 
to  be  done  in  the  said  case  in  times  past." 

Except  this  general  prohibition  of  negligence 
in  the  statute  of  Richard^  and  the  monition  con- 
tained in  the  clause  directed  by  the  stat.  7  Hen. 
4,  c.  15,  {a)  to  be  inserted  in  the  writ  (£),  there 
was  at  first  no  positive  regulation  with  respect 
to  the  time  of  making  the  return.  And  these 
injunctions  of  the  law  were  too  vague  to  be  in 
any  great  degree  effectual. 

■ 

Nor  did  the  stat.  8  Hen.  6.  c.  7.  (c)  contain 
any  specific  enactment  upon  this  head,  although 
it  recited  "  that  divers  sheriffs  of  the  counties  of 
the  realm  of  Englafidf  for  their  singular  avail 


<'  be  bound  and  of  old  time         {a)  For  this  statute^  see 

'*  were  wont  to  come  to  the  ante  529*  ^30. 

*«  parliament,    he    shall    be         {b)  For  the  form  of  the 

**  amerced,  or  otherwise  pu-  writ,  see  App>  vi.  ix. 

**  nishedyinthemanneraswas         (c)  For  this  statute,  see 

*^  accustomed  to  be  done  in  poit.  7^7' 

'*  the  said  case  in  tiipes  past/* 
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and  lucre,  had  not  made  due  elections^  nor  in 
convenient  time.'' 


But  the  period  within  which  the  return  of  the 
writ  is  to  be  made,  whether  at  a  general  election, 
or  at  an  election  upon  a  vacancy^  has  been  since 
more  accurately  defined^ 


Within  what 
time  returni  of 
wriuwere  to 
be  BAde  by  10 
ftllW.3,c7. 


The  Stat.  10  &  1 1  W.  3.  c.  7,  §  1  (a),  re- 


(a)  The  stat.  10  &  11  W.  *'  executionand  retuniofaiiy 

3.  c  7.  **  An  act /or  ^eveiU-  '^  such  writ  which  shaU  be 

**  ing  irregular  procetdingi  of  **  issued  for  the  future,  shaOi 

mcriffk  and  otter  qfficertt  in  <'  on  or  before  the  daj  Ast 


'*  maUng  the  reiurm  of  mem- 
*'  ber»  chosen  to  serve  in  par" 
••liament:'    [A.D.  l6i».] 

*'  For  preventing  abuses  in 
**  the  returns  of  wnts  of  sum- 
**  mons  for  the  calling  and 
*'  assembling  of  any  parlia- 
'*  ment  for  the  future*  or 
**  writs  for  the  choice  of  any 
'^  new  member  to  serve  in 
**  parliament,  and  to  the  end 
*^  such  writs  may ,  by  the  pro- 
**  per  officer,  or  his  deputy, 
*'  l>e  duly  returned  and  de- 
**  livered  to  the  clerk  of  the 
**  crown,  to  be  bv  him  filed 
**  according  to  the  ancient 
**  ^nd  legal  course ;  be  it 
'*  enacted  by  the  king's  most 
**  excellent  majesty,  by  and 
'*  with  the  advice  and  con« 
*'  sent  of  the  lords  spiritual 
**  and  temporal,  and  com- 
**  mons  in  parliament  assem- 
**  bled,  and  by  authority  of 
**  the  same,  that  the  sheriff, 
**  or  other  officer  haying  the 


**  any  future  parliament  shiU 
**  be  called  to  meet,  and  with 
**  all  convenient  expeditioa 
**  not  exceeding  nrarteeo 
**  days  after  any  election 
''  made  by  virtue  of  any  new 
**  writ,  either  in  person  or  by 
"  his  deputy,  make  retain  of 
'*  the  same  to  the  cleric  of 
''  the  crown  in  the  high  coart 
'*  of  chancery,  to  be  bv  him 
**  filed,  and  the  sheriff,  or 
*'  other  person  making  such 
**  return,  shall  pay  to  the 
*'  said  clerk  of  the  crown  the 
*'  ancient  and  lawful  fees  of 
**  four  shillings,  and  no  more, 
'*  for  every  knight  of  a  shire, 
**  and  two  shillings,  and  no 
**  more,  for  every  citi2en> 
''  burgess,  or  baron  of  the 
'*  cinque  porta,  returned  into 
*^  the  said  court  to  be  by  him 
*'  filed ;  and  the  said  sheriiF 
''  or  officer  shaU,  by  virtne  of 
*<  this  act,  charge  the  same 
*<  to  his  majesty,  his  bdrsor 
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quired  the  sherifT,  or  other  officer  having  the 
execution  and  return  of  any  writ,  on  or  before 
the  day  of  meeting  of  any  new  parliament, 
either  in  person  or  by  deputy,  to  make  return 
0ithe  writ  to  the  clerk  c^the  crown  in  chancery 
This  provision  would  apply  to  general  elections 
only ;  but,  by  the  same  clause,  the  return  was  to 
be  made  with  all  convenient  expedition,  not  ex- 
ceeding fourteen  days  after  any  election  made^ 
by  virtue  of  any  new  writ. 
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The  same  statute,  by  §  9  (a),  makes  sheriffs,  ^^I^ JfTJ^ 


or  other  officers,  not  making  returns  according  ^br 

to  the  act,  liable  to  a  penalty  of  <£500,  one  iiw.a,*-^: 

moiety  to  the  king,  and  the  other  to  him  or 

them  that  will  sue,  in  manner  therein. 


Neither  of  the  above  statutes  had  reference  to 


**  successors^  and  have  allow- 
'*  ance  thereof  in  his  account 
**  in  the  exchequer  or  else- 
"where,"  (For  §  2  see  on/e, 
407»4O8.) 

(a)  §  3.  *'  And  it  is  further 
*^  enacted  by  the  authority 
"  aforesaid,  that  every  sheriff 
'*  or  other  officer,  or  officers 
**  aforesaid,  who  shall  not 
*^  make  the  returns  accord- 
**  ing  to  the  true  intent  and 
**  meaning  of  this  act,  shall 
"  forfeit  for  every  such  of- 
**  fence  the  sum  of  five  hun- 


**  dred  pounds,  one  moietj 
*'  whereof  shall  be  to  his  ma* 
''  jesty,  and  the  other  moietr 
^  to  him  or  them  that  shall 
"  sue  for  the  same>  to  be  re^ 
«  covered  by  action  of  debt, 
*<  bill,  plaint,  or  information, 
*'  in  any  of  his  majesty's 
**  courts  of  record  at  West- 
'<  minster,  wherein  no  essoin, 
**  protection,  privilege,  or 
**  wager  of  law  shall  be  al- 
**  lowed,  nor  any  more  than 
<^  one  imparlance." 
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s«^  ^      the  return  to  be  made  by  aay  officer  having  the 
execution  of  a  precept. 

But  the  Stat.  25  Geo.  3,  c.  84,  by  which  the 
time  for  makiug  the  returns  in  each  instance  is 
further  restricted,  applies  both  to  elections  im- 
mediately under  a  writ,  and  under  a  precept^  and 
is  alike  operative  in  respect  of  elections  upon  a 
new  parliament,  as  in  respect  of  vacancies  during 
a  parliament, 

ineaiiBijrM  That  Statute  by  §  I  (a),  after  directing  and 
•laetiim.  limiting  the  time  for  taking  the  poll,  and  re- 
•tectioDR  vDoa  quiring  that  immediately,  or  on  the  day  jafter 
menTudupon  the  6nal  close  of  the  poll,  the  majority  shall  be 
be^r/oniin  declared/directs  the  returning  officer  or  officers 
3iIi'o"fp!^ii,  forthwith  to  make  a  return. — An  exception  is 
^'        '      then  made  with  regard  to  the  return  in  case  of 

a  scrutiny,  which  will   be  the  subject  of  the 

following  section. 

2SB«™ff4d-  ^^^  ^^^^  statute,  by  §  1 S  (A)  makes  returning 
sS^oST'slV  ^ffic^^'s  wilfully  offending  against,  or  acting  con- 
84»indieubie,  trary  to  the  true  intent  and  meaning  of  that 

act,  liable  to  be  prosecuted  by  information  or 

iudictment,  as  therein  directed. 


{a)  For  {his  clause,  see        (b)  For  this   clause^   see 
ofi^e,  623, 624.  ante^  629. 
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Segtiov  4.  Of  the  time  limited  by  the  statute  law  for 
making  returm  to  writs  and  precepie  respectively 
there  being  a  scrutiny. 

THE  provision  of  the  law  requiriDg  the  return 
to  be  made  forthwith  after  the  close  of  the  poll, 
would  be  inconsistent  in  the  case  of  a  scrutiny  ; 
an  exception  was  therefore  made  for  such  case, 
and  it  was  provided  for  as  follows  : 

1 .  With  respect  to  elections  for  knights  of  shires 
upon  a  new  parliament : 

The  Stat  S5  Geo.  S>  c.  84,  §  1  (a),  after  au-^oo  Mmtiiiyci 
thorizing  the  granting  a  scrutiny,  and  the  pro-  TieetoT/re. 
ceeding  thereupon,  qualifies  the  power  given  with  M™r*bdbll!** 
regard  to  such  scrutiny,  with  a  requisition,  that  trft^^ra^ 
in  all  cases  of  a  general  election,  every  returning  •***•• 
officer  or  officers,  having  the  return  of  a  writ, 
shall  cause  a  return  of  a  member  or  members 
to  be  filed  in  the  crown  office,  on  or  before  the 
day  on  which  such  writ  is  returnable. 

With  respect  to  other  elections  upon  a  new 
parliament : 

(a)  For  this  clause  see  antt^    obeyiog  the  act,  see  ante  629* 
623>  634.    For  the  penalty    738. 
upon  returning  oflBcers  dis- 
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9^^  ^'  The  same  clause  then  proceeds  in  like  man- 

in  the  ukecMe  ner  to  require^  that  in  such  cases  every  returning 
IS^^^e^*^  officer  or  officers^  acting  under  a  precept  or 
lllTtoMite^^  mandate^  shall  make  a  return  of  a  member  or 
^^J^]^'*'  members^  in  obedience  to  such  precept  or  man- 
date^ at  least  six  days  before  the  day  of  the  re- 
turn of  the  writ. 

2.  With  respect  to  all  elections  upon  vacan- 
cies: 

On  MratSBy  ti  The  above  statute^  of  25  Greo.  3,  c.  84^  §  1} 
^^aouiaiM,  further  provides^  that  in  case  of  any  electioR 
within  thirty  upou  a  Writ  issued  during  a  session  or  proroga- 
tr  poll,  o/  ^^  tion  of  parliament,  and  a  scrutiny  being  granted, 

that  a  return  of  a  member  or  members  shall  be 
made  within  thirty  days  after  the  close  of  the 
poll,  or  sooner,  if  the  samfe  can  conveniently  be 
done.  By  the  tenor  of  this  clause  this,  enactment 
is  evidently  intended  to  reach  both  county  and 
borough  elections  (a). 

(a)  Foratpecial  retomof   before  this  act  pasted,  kc 
a  scrutiny  pending,   made    post,  section  9* 
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Section  5.  Of  the  mamutt  of^  and  the  parties  to  re-- 
turns  to  writs  and  precepts  relatively;  of  default  in 
these  particulars  ;  and  horn  far  it  will  affect  returns. 

1.  OF  the  manaer  of,  and  the  parties  to  re- 
turns' to  writs  or  precepts  respectively : 

The  writ  is  in  every  case  to  be  returned  when 
executed,  together  with  the  return  or  returns, 
of  the  election  or  elections  holden  thereunder. 
This  is  in  conformity  to  the  requisition  of  the 
writ  itself,  as  well  as  to  the  statutes  by  which  the 
return  is  regulated,  and  which  will  be  presently  ' 
adverted  to. 

The  returns  were  origi^ly  made  by  a  sche-  ]J^'  ^}^ 
dule  attached  by  the  sheri£f  to  the  writ  nam-  fonMriymtd 
ing  the  persons  elected  throughout  the  whole 
county,  and  their  manucaptors  (a^f. 

(a)  Prior  to  the  statute  23  elected,  io  and  by  one  in- 
tfai.  6,  (for  which  see  396)  dentare,  distinct  from  the 
it  is  said  by  Pnpme^  that  in  knights  under  the  seals  of  the 
some  counties  it  was  usual^  citizens  and  burgesses  elect- 
not  only  to  elect  the  knights,  ing  them.  Brev.  Pari.  Red. 
citizens,  and  burgesses  in  the  252.  1  Dong.  451. 
county  court,  but  to  return  The  returns  of  members  to 
both  the  knights,  citizens,  parliament  in  the  Tower,  be- 
and  burgesses"  names,  in  or  gin  with  26  Edw,  1.,  and  end 
by  one  indenture  alone,  or  with  the  reign  of  Edw, 


the  knights  in  one  indenture  As  far  as  the  7  Edw,  4,  they 
by  th^iselves,  and  all  the  are,  by  a  sch^nle,  as  abore^ 
citizens  and  burgesses  thus    mentioDed  ^— from  that  time 
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The  retarns  as  well  to  writs  as  to  precepts 
or  mandates,  are  now  separately  made  in  each 
instance  in  the  manner  and  between  the  par* 
ties  about  to  be  stated  (a). 


embenfor  The  practice  is,  to  return  both  meml>ers, 
l^^l^^^  where  there  is  an  election  for  two,  in  the  same 
M  indenture,  indenture  i   and  so  it  is  stated   to  have  been 

formerly,  when  it  was  not  unusual  (6)  to  choose 

the  members  at  twice  (c). 

It  is  probable,  however,  that  when  this  was 
done,  there  was  some  distinction  between  the 


they  are  by  indenture  be- 
tween the  sheriff  and  the  re- 
turninf!^  officer  of  each  city 
and  borough,  and  according 
to  tlie23  11.6,  c.  14,  (which 
it  seemswas  not  conformed  \o 
until  Bome  time  after  it  had 
passed.)  From  17  Edic.  4.  to 
1  Edw.  6,  the  returns  are>all 
lost,  except  aii^  imperfect 
bundle  of  33  Hen,  8.  This 
and  the  returns  from  I  Edw, 
6t  as  far  as  the  restoration, 
are  preserved  in  the  Rolls 
chapel.  From  thence  in  the 
petty- ba^^r-office,  whereunto 
they  are  from  time  to  time 
transmitted  from  the  crown- 
office.  Seo  1  Pi-ck.  lis  {n.d.) 
See  also  2  i^ock.  280— 40Ci. 
Of  the  reiuriis  iu  the  crown 
office,  many  are  testified  to 
have  been  delivered  ^— many 
are  upon  stumps. 
'    (a)  It  is  hardly  necessary 


to  say,  that  it  is  an  instru-^ 
ment  which  need  not  be  de- 
livered, and  that  no  stamp 
is  required. 

See  much  curious  matter 
upon  the  subject  of  ancient 
returns,  1  Peck.  53,  and  4 
Doug.  156. 

(i>)  Heyw.  Co.  El.  380. 

(c)  See  ante,  574,  (if.)  and 
627,  and  the  ca^e  of  Chtppem- 
ham^  g  April,  1^24,  1  Joum* 
759,  and  post,  St.  Edmunds 
Bury,  15  and  16  Feb.  l625, 
one  of  the  members  was  cho- 
sen on  the  6lh  Jan.,  the  other 
on  the  llth;  and  a  questioa 
arising  afterwards,  as  to  the 
commencement  of  the  time 
of  privilege  of  the  second 
member, a  member  in  the  de- 
bate declared  himself  against 
these  straggling  elections^ 
1  Journ.  819,  820>  &  Heyw. 
Co.  £1.  380. 
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member  first  elected,  and  him  that  was  chosen  Sect  5. 
in  the  second  place.  ^  It  seems  that  some  sort  of 
pre-eminence,  of  which  all  trace  is  now  lost,  was 
annexed  to  the  character  of  first  knight  or  bur- 
gess; and  for  this  reason  the  members  were  fre- 
quently so  lately  as  the  beginning  of  the  17th 
century  elected  separately  (a). 

1.  As  to  the  elections  for  knights  of  shires: 

(a)  See  Mr.  Serjt.  f/>ytuoo(i'8  the  electors  are  ananioDOiit 

olwervations  upon  this  sub-  intheirchoiceof  oReoftbem; 

ject,  where  be  observes,  that  or  even  to  take  the  poll  for 

if  these  straggling  elections  each  of  the  candidates  sepa- 

never  took  place,  but  upon  rately,  where  they  are  not  so. 

an  adjournment  of  the  ctec-  -In  the  latter  case,  indeed,  he 

tion  lor  some  good  reason,  as  might    find  it  difficult   to 

where  there  was  an  equality  complete  the  polls  for  alHhe 

of  Toices  for  all  the  candi-  candidates  within   the  time 

dates,  or  the  election  of  one  limited  by  the*  late  statute; 

member    was    unanimously  and,    as    he   could    hardly, 

liiade,    but  an   equality  of  without  some  corrupt  mo- 

votes  was  supposed  to  exist  tive,    wish   to    protract  the 

between  the  candidates  for  election,   and  lengthen    his 

the  second  member's  place^  own    attendance,  he  might 

there  is  no  reason  why,  at  the  reasonably  expect   to  incur 

adjourned  election,  any  of  the  the  displeasure  of  the  house 

voters  should  be  deprived  of  of  commons.     In  the  former* 

their  privilege  of  voting,  de  case  of  the  electors    being 

novo*    They  nave  been  called  unanimous  in  their  choice  ot 

upon  to  exercibe  that  |yivi-  the    first   knight,   one  very 

lege,  either  only  in  part,  or  great  convenience  would  foK- 

not  at  all.    The  statutes  by^  low  fi'om  proceeding  sepa- 

which  the  poll  at  county  elec-  ratcly  to  the  election  of  the 

tions    is   regulated,   do  not  other;   for  it  is  a   circom- 

seeni  to  have  made  any  alter-  stance  of  great  hardship,  that 

atioD  in  the  ancient  system,  he,  who^  all  arc  unanimous 

or  to  throw  any  impediment  in  electing,  should  b^  obliged 

in   the  way  of  tlie  ^heriiTs  %o  go  through   the  fatigue 

proceeding,    with   the  coo-  and   ruinous  expence   of  a 

sent  of  the  freeholders,  to  the  contest  because    it   is    dis- 

election   of  knights  of  the  puted  only  who  it  is,  to  be  his 

shire    bepurately,    provided  colleague.    See  Co.  £1.381. 
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•^  ^  The  return  (a)  is  by  indenture,  under  seal  be- ' 

St  to  tha   tween  the  sheriff,  and  the  electors  in  conformity' 
^  ^     tathe  statutes  7  Hen.  4,c.  15,  &'8  Hen.  6,  c.  7. 

By  the  former  of  these  statutes  (b\  the  names 
of  the  persons  chosen  are  to  be  written  in  an 
iton  to    indenture  under  the  seals  of  all  them  that  did 
***^*  choose  them.     By  the  latter  statute  (c),  the  in- 
denture b  to  be  between  the  sheriff  and  the 
choosers* 

In  early  times,  when  the  county  comt  was 
attended  by  a  few  suitors  only,  there  would  have 
been  no  inconvenience  in  all  who  were  the 
choosers  becoming  parties  to  the  indenture 
This  would  be  quite  impracticable  at  the  present 
day,  from  the  numbers  voting  at  county  elec- 
tions. The  indenture  of  return  is  therefore  now 
made  between  the  sheriff  on  the  one  part,  and  a 
few  electors  by  name,  ^<  and  many  other  per- 
sons of  the  county,  and  electojrs  of  the  knights 
to  parliament  for  the  said  county  of  the  other 
part;"  and  this  practice  seems  well  warranted 
under  the  above  statute  of  Hen.  6. 

The  indenture  of  return  having  been  execut- 
ed {d)j  it  is  in  conformity  to  the  stat.  7  Hen.  4, 

(a)  For  the  form  of  a  re-  767 f  and  see '23  Hen.  6,  c. 
turn«  see  App,  xxxv.  14,  (clause  11)  806— 3g8. 

(b)  For  this  staU  see  ante,  (d)  There  ought  to  be  a 
529.  counterpart  of  the  indeotare 

(0)  For  this  stat.  see  post,    at  all  elections.     And  where 
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c.  15  (a),  to  be  tacked  to  the  writ ;  the  execution      iMt «. 
of  the  writ  being  at  the  same  time  indorsed  upon  indentim  to 
the  back  of  that  instniment  {b).    The  two  to-  ^/t^tt^ 
gether  ure  then  returned  into  chancery,  as  al*-  I^^i^^jJ^JII^ 
ready  stated  {c).  *«"^- 

As  to  elections  for  other  places : 

It  will  be  recollected  that  these  elections  are 
hdden  under  a  precept  or  mandate. 

The  Stat.  23  Hen.  6^  c  14  (J),  after  directing 
the  making  out  and  delivery  of  the  precept  for 
the  choice  of  citizens  and  burgesses^   ordains 
that  the  mayor  and  bailiffs^  or  bailiffs  or  bailifl^ 
where  there  is  no  mayor,  shall  return  the  pre- 
cept to  the  sheriff,  by  indenture  to  be  nuule  pitftict  to  ta- 
between  the  sheriff  and  them,  of  the  election  tnnofdtifleM 
and  of  the  names  of  the  citizens  and  burgesses       «»«v»»^ 
chosen. 

the  principal  indenture  had  writs,  but  imbetiled  them, 

been  stolen,  the  counterpart  See  atUCf  807. 

was  holden  sufficient.     LU»  The  day  or  daysofelec- 

keard,  igth  November^  1740.  tion   are    not  always  truly 

23  Journ,  535,  53&  stated  in  the  ancient  inden- 

(a)  For  this  stat.  see  ante,  tures  of  return.  They  some- 
MQ*  times  stated  die  election  to 

(b)  For  this  indorsement,  have  taken  place  on  a  parti- 
see  App,  viii.  cular  day, ..  when  perhaps  it 

(c)  One  of  the  irregula-  was  mad[e  on  two  days^  and 
rities  pointed  out  in  the  re-  both  different  from  that  men- 
cital  of  the  stat.  23  Hen.  6,  tioned  in  the  return.  2  Lud. 
G.  14»  is  that  sometimes  the  293. 

sheri£Bi  had  not  returned  the        [d)  For  this  stat.  see  ante, 

397,398. 
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iet.&  It  may  be  proper  to  observe  that  in  many 

"^^f"^^  places  there  are  returning  officers,  who  do  not 
fall  within  the  description  of  those  mentioned  in 
the  statute,  but  that  the  practice  is  ner^ertheless 
the  same;  the. sub-return,  or  return  to  the  pre- 
cept, being  by  indenture  under  seal  (a),  between 
vpdi.  the  sheriff  and  the.  officer  holding  the  election, 
whoever  he  may  be  (4). 

Where  there  is  a  common  seal,  it  is  customarj 
to  have  that  only  affixed  or  annexed,  in  which 
case  the  indenture  should  purport  that  ^^  the 
mayor,  &c.  have  set  the  common  seal  of  the 
place,  acknowledging  that  to  be  their  seal."  If 
there  be  no  common  seal,  the  returning  officer, 
and  electors,  where  any  are  parties  to  the  inden- 
ture, seal  severally. 

iford^      In  some  places  it  has  been  usual  for  some  of 
i»join,but  the  electors  to  join  in  the  indenture  of  return  to 

eoesMTj.  ... 

the  precept,  in  addition  to  the  returning  officer. 
It  should  seem  however  that  the  statutes  not  re- 

• 

(a)    There  thould    be    a  boroughs.     It  seems,  how* 

counterpart.    See  ante,  744.  erer,  that  in  all  of  them,  the 

(n.  d.).  intention  has  been  to  make 

For  the  form  of  a  return  the  return  in  mamier  above 

to  a  precept.     App.  xxxviii.  stated. 

{b)  The   returns    in  the        There  have  been  elections 

crown  office  Rppear,  in  some  in  which  women  have  joined 

instances,  to  have  been  very  in  making;  the  return.  Gaittm^ 

incoherently  and  informally  March  26,  lG28.     1  Jonm. 

made,  vuryiug  in  many  par-  875.      AyUtbwry^    14    Eliz. 


ticulars,    at    the    different    Male,  242.  u. 
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qairing  the  electors  to  be  parties  to  the  inden-       Sects, 
lure,  no  usage  can  render  it  necessary  for  them 
to  become  so. 

The  precept  is  to  be  returned  (a)  in  con-  J^J^V*^ 
formity  to  the  usual  requisition  in  that  instru-  Jn^'owed- 
ment,  together  with  the  return ;  the  e^cecution 
of  the  precept  being  indorsed  thereupon  by  the 
officer  acting  under  it  (6).  - 

With  regard  to  elections  for  knights  of  the  Jj^^^JJ^*"** 
shire  in  the  counties  palatine. — ^The  return  into  ?*«f*}on?^ 

^  ^knif htt  in 

chancery  not  being  immediate  by  the  sheriff,  he  <»«nti«tp». 
indorses  the  writ  sent  to  him ;  and  there  is  an- 
other indorsement  (c)  on  the  part  of  the  officer, 
to  whom  the  writ  was  directed  in  the  first  in- 
stance (rf),  upon  the  return  of  the  writ  to  him 
which  he  had  sent  to  the  sheriff. 

With   regard   to  elections  for  places  being 

(tf)  It  seems  fVom  the  case  Upoa  examining    seyeral 

of  Mead  v.  Robifuon,  M»  T*  ofthe  returns  under  precepts, 

17  Geo.  2.  that  although  the  in  the  crown  office,  it  appears 

precept  is  returned  m  the  that  the  practice  varies.    In 

first  instance  to  the  sheriff,  some  instances  the  precept  is 

jet  it  is  not  necessarily  to  ac*  returned  thither  as  well  as 

company  the  return  of  the  the  writ ;  in  others  not.    The             ? 

writ  to  the  crown  office.    At  more  regular  way  seems  to 

least,  that  case  establishes,  be  to  return  the  precept, 

that  the  precept  is  not  con-  (6)  For  this  indorsement, 

sidered,  so  of  course  to  be  re-  see  App.  xii. 

corded   in   chancery,   as  to  (c)  For  such  an  indorse- 

ezclude  the  propriety  of  pro-  ment,  see  App,  xxxvii. 

ducing  the  original,  and  to  {d)    For    the   persops  to 

mi^e  a  copy  proper  evidence,  whom  the  writs  in  the  coun» 

where  in  fact  the  precept  is  ties  palatine  are  directed,  see 

not  returned.    Willes's  Kep.  anU^  349* 
422,  and  ani€,  409. 

*  3  B 
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^^^!^^  counties  and  for  cities  and  boroughs  in  the 
^"^^^JTt?**'  counties  palatine;  or,  for  the  cinque  ports:—- In 
other  eieetioDi  each  of  thcsc  cases,  as  the  return  is  made  thronsh 

for  places  in  '  ^ 

the  same  channels,  through  which  the  authority 
for  holding  the  election  passed,  the  iustruments 
delegating  such  authority,  ought  to  have  corre- 
spending  indorsements,  by  each  officer  through 
whose  hands  they  retrace  their  steps  to  the  source 
from  whence  they  emanated  {a). 

2.  Of  defiftult  in  these  particulars,  and  how 
far  it  will  affect  returns  : 

J2%J^         The  statutes  do  not  specifically  affix  any 

penalties  to  the  non-performance,  of  what  is 
jtated  in  this  section,  to  be  required  by  them* 
*  But  in  some  of  these  there  are  provisions  a^inst 
disobedience  to  such  statutes  generally,  which 
might  attach.  The  party  refusing  or  neglecting 
to  do  his  duty  would  be  likewise  responsible  to 
the  house  of  commons ;  and  it  is  always  to  be 
remembered,  that  the  violation  of  an  act  ofpa^ 
Kament  is  of  itself  indictable. 

i^im'iJ^dlld'      It  i»  »ow  to  be  considered  how  such  de&ult 
for^defcct  of     ^^y  affg^t  thg  return. 

It  seems  that  with  regard  to  the  validity  of  the 

return,  it  will  not  be  impeached  for  any  defect 

in  form,  so  as  to  destroy  its  efficiency,  provided 

'    it  be  not  defective  in  substance,  or  irrecondle- 

ably  repugnant. 


(a)  See  J^pp^  zxzvii 
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It  was  resolved  in  the  case  oi  Pontefract^      8mi.5.- 
21  Jac«  1 .  ' '  that  if  a  man  be  duly  elected,  and  GhmTi^ 
yet  not  well  returned,  he  cannot  sit  in  the  bouse  "*  ^^^' 
ufitil  the  return  be  amended  ;  for  a  good  election 
is  only  a  good  ground  to  amend  an  undue  re- 
turn,  but  not  to  admit  the  party  without  a  good 
return/*    It  was  also  resolved,  **  that  if  the  re- 
turn  of  the  borough  to  the  sheriff,  or  of  the  she- 
riff over  to  the  court,  have  substance,  it  shall  not 
be  impeached  for  any  want  of  form  or  surplusage 
in  matter." 

It  was  resolved  in  the  same  case,  that  '^  if  ouot.  ist. 
the  return  be  absolutely  and  irreconcileably  re-  imeonetiMbi* 
pugnant,  then  the  same  is  utterly  void ;  as  if  ttesd  of •*«>  • 
tiie  same  parties,  by  several  indentures  of  the        ^ 
same  date,  do  return  two  several  persons  to  be 
burgesses,  in  one  and  the  same  manner,  and  for 
one  and  the  same  place,  to  the  sheriff,  and  he 
in  the  like  manner  do  equally  and  without  dis- 
tinction return  them  over  to  the  court :  in  such 
case,  neither  of  the  parties  so  returned  are  to 
be  admitted  into  the  house  till  the  return  be    . 
amended." 

Upon  this  principle  trifling  irregularities  (n)  Xtrafohrity  m 

^  ^  to  the  teiil-wlll 

{fi)  Glanville,  133.  Pofi-  burgesses  of  Sir  Richard 
iefiacU  21  Jac.  1.  There  ^eavmoTK/,  siened  by  fifteen 
was  one  return  by  the  aldermen  andburgesses,  and 
mayor,  aldermen,  and  bur-  having  their  seals*  The  com- 
eesses,  of  Sir  John  Jackson,  mittee  decided,  and  the  house 
having  a  large  seal,  and  sub-  resolved,  that  Sir  Join  Jach- 
scribed  by  more  than  forty  son  might  well  come  into  the 
persons.  There  was  toodier  bouse  upon .  the  former  re- 
return  by  other  aldermen  and  turn,  and  he  iras  admitted. 

*  3  B  9 
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not  vitUte 
turn. 


9  Joarn.  5S1. 

(PML1S9.) 


with  respect  to  the  sealing,  provided  there  be  a 
seal,  have  not  vitiated  the  return.  Thus  a  re- 
turn  with  another  seal,  where  there  has  heen  a 
common  seal  which  ought  to  have  been  used, 
has  been  admitted  (a). 

This  is  to  be  inferred  from  the  case  oflkhester, 
1st  April,  l679f  where  the  return  which  was 
adopted  had  a  private  seal,  and  that, which  was 
rejected  (upon  another  ground,)  had  the  com- 
mon seal  of  the  borough. 

sJouia.64s.        Xhe  ori^nal  indenture  ousht  to  be  returned. 

Orifpiitlin-  ^  ^ 

ds&tore  ihooid  p^^/on,  October  27,  1666,  where  botfar  the 

undersherifF  of  the  county  of  Devon^  and  ttie 
returning  officer  of  the  borough,  were  sent  for,  in 
the  custody  of  the  serjeant  of  arms^  for  making 
an  improper  return,  one  of  the  causes  of  the 
displeasure  of  the  house  was  that  the  original 
indenture  was  not  returned,  but  only  a  pre- 
tended counterpart. 


Maieriaithat  It  is  a  principal  point  that  the  indenture 
thoaid  be  be-  should  be  made  between  the  proper  parties,  in- 
il!^p«rUei.  asmuch  as  in  many  cases  where  there  have  been 


But  opoD  petition  of  certain 
electors,  the  election  was  ad- 
judged void  upon  another 
ground. 

(a)  In  the  case  of  Bridge^ 
water,  Ist  April,  1679,  ^here 
were  two  returns,  each  having 
a  seal  of  tlie  borough,  but  m 


one  of  them  it  was  a  larger 
common  seal  of  the  borough; 
in  favour  of  which  latter  the 
decision  was,  but  it  seems 
rather  to  have  been  made 
upon  the  general  m^U  of 

toe  etection.  9  Joum.  580. 
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two  returns,  one  by  indenture  executed  by  the      ®^-  ^• 
returning  officer,  and  another  not  so,  that  which 
has  been  so  executed  has  been  Considered  as  the 
valid  one,  and  acted  upon,  notwithstanding  ihe 
existence  of  the  other. 

Such  were  the  following  civses. — Ncrthampten^  9  Jonra.  537. 
nth  November,  1678.  One  indenture  was  re* 
-turned,  which  was  not  si^ed  by  the  mayor^ 
nor  had  it  the  seal  of  the  corporation  affixed  to 
it ;  another  was  signed  by  the  mayor,  and  had 
the  seal  of  the  corporation.  It  was  resolved  by 
the  house  that  the  former  was  not  a  sufficient 
feturn,  but  that  the  latterwasadue  return,  and  the 
sheriff  was  ordered  to  take  off  the  one  which  was 
annexed  to  the  writ,  and  to  annex  the  other* 

Montgomery i    1st   April,    1679  (a).      There  9Jouni.56o. 
•were  two  returns,  one  between  the  sheriff,  both 
bailiffs,  and  many  burgesses,  and  with   seals; 
the  other  between  the  sheriff  and  many  bur. 

(«}  There  were  two  inden-  pact,  signed  by  many  of  the 

tnres ;  one  between  the  sheriff  burgesses,  but  not  by  either 

^f  the  one  part,  two  bailiffs  of  uie  bailiffs,  and  had  00 

and  many  bureesses  of  the  seal.      The    committee    re* 

other  part,   and   signed  by  solved,  and  the  house  agreed, 

|>oth  bailiffs  and  many  bur-  that  the  tirst  indenture  was 

gesses.    It  had  a  large  seal  well  and  duly  returned,  and 

against   the    bailiffs  names,  by  the  proper  officers, and  that 

and  a  seal  to  each  of  the  bur-  the  member  tliereby  returnod 

ffesses    names.      The    other  ought  to  sit  in  parliament  as 

indenture  was  between  the  well   returned  for  the  aai4 

sheriff  of  the  one  part,  and  borough, 
many  burgesses  of  the  other 


ettS. 
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gesseSi  but  not  executed  by  either  of  the  bftiliffiti 
and  without  a  seal.    The  fi>nner  was  adopted. 


ire.  180.  Brecon^  Ut  April,  l6?9(d().  One  return  *aB 
between  two  aldermen  and  naany  others,  bv^ 
gesses  of  the  borough,  by  whom  it  was  signed  and 
sealed;  and  the  sheriff ;  another  was  between  the 
sheriff  and  the  bailiff,  and  had  the  common  setl 
and  their  private  seals.    The  latter  was  adopted. 

irn.580.        DcyocT^  Ist  April,  1679  (*)•    One  return  wa? 

(a)   There  were  two  in-  writing, purporting  an  indeii* 

dentures  between  two  aider-  ture,  (but  made  between  no* 

men  and  many  others,  bur-  body,)  witnessing  that  <'  WB 

geases  of  the  borough  of  the  the  mayor,  jurats^  and  baiMl^ 

one  part,  and  the  sheriff  of  ofthetownand  |K)rt  of  Dawr» 

the  other  part.    It  was  signed  in  a  full  hundred  there,  6iift 

by  the  aldermen  and   bur«  is    to    sayi   G.   W.   deputy* 

gesses,  and  had  their  seals,  mayor,  J.  V.  and   A.  ^.ju- 

The  other  was  between  the  rats,  and  6ve  of  the  common 

sheriff  and  the  bailiff.    It  was  council,  and  ten  others  styled 

signed  by  the  bailiff  and  by  barons  of  the  said  port,  haTe 

burgesses,  and  had  both  the  chosen  Thomas  PaptUom^ 


common  seal  and  their  pri-  tleman,  and  John  Strode, 
•vateseals.  The  committee  re-  Esquire,  our  com  barons.  In 
solved,  and  the  house  agreed,  witness  whereof,  we  the 
that  the  latter  indenture  was  mayor,  jurats,  and  barons  of 
well  and  truly  returned,  and  the  port  aforesaid,  ha%'e  put 
by  the  proper  officer,  and  that  our  hands  and  tteals."*  It  wu 
the  member  thereby  returned  subscribed  by  G.  W.  deputy- 
ought  to  sit.  mayor,  and  seventeen  otner^ 
(^)  There  was  one  inden-  and  eighteen  seals  i^ere  af> 
'ture  between  the  lieutenant  fixed  at  the  bottom.  The 
of  Dover  Castle  and  the  committee  reM>lved,  and  the 
mayor,  jurats,  and  conimon"  house  agreed,  that  the  first 
alty  of  the  town  and  port  of  indenture  wat»  well  and  truly 
' Dover ^  of  the  other  part,  (by  returned,  and  by  the  prop» 
which  Mr.  Stokes  and  Mr.  officer,  and  that  the  membefi 
-PopiUon  were -returned,)  to  thereby  returned,  ought  t© 
which  the  common  seal  was  sit* 
affixed.     There  was  another 


\py  mdenture  between  the  lieutenant  of  Dover  ^^-^ 
Gastle  and  themayor,  jurats,  and  comniofiattjr 
of  the  town  and  port  oi  Dover  \  another  retura 
was  by  a  writing  purporting  to  be  an  indenture^ 
(but  made  between  nobody,)  certifying  the 
cboice^of  the  mayor,  jurats,  and  barons  of  tbe 
town  and  port  of  Dover.  The  former  had  tbe 
common  seal ;  the  latter  was  subscribed  by  the 
hands  and  seals  <^  the  deputy-mayor,  and 
eeventeen  others.     The  former  was  adopted. 

Ikhester^  1st  April,  1679(a).  One  indenture  9  joiini.5si. 
was  between  the  sheriff  and  nine  capital  bur- 
gesses, with  the  common  seal  affixed;  another, 
hetween  the  sheriff,  bailiff,  burgesses,  and  inha- 
bitants. It  had  one  seal,  which  did  not  appear 
to  be  a  common  seal,  and  over  this  was  the 
bailiff's  name.  Two  burgesses  signed,  but  there 
did  not  appear  to  be  any  seal  of  theirs.  The 
latter  was  adopted. 


(a)    One    indenture    was  not  appear  to  be  a  common 

between  the  sheriff  and  £.  P.  seal,  and  the  baitifPs  name 

«nd  eight  otheryt,  capital  bur-  was    over    it.      Two     bov- 

gesset).    It  had  the  common  gesses  signed,  but  there  does 

veal  affixed,   but  the  bailiff  not  appear  to  have  been  ariy 

.was  no  party,  nor  had  set  his  seal  of  theirs.   The  commit- 

hand  or  seal  to  it.     Another  tee  resolved,  ^nd  the  house 

was  between  the  sheriff  and  agreed,  that  the  latter  indeil- 

jthe  bailiff,  burgesses,  and  in-  ture  was  well  and  truly  re- 

Ibabitants.    In  witness  where-  turned,  and   by  the  proper 

tifthe/*  bailiff  or  his  deputy,  officer,  and  that  Mr.  Strode 

together  with  the  burgesses,  and    Mr.   Speke  who   were 

I'  at  their  bands  aod  seals.**  returned  thereby,  ought  ib 

t  had. one  s^i  which  4i«l  sit  9JoiiYp.58K 


*.  t 
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««-*•«•  ClUheroe,   13th,    14th,  20th,   23d  Januarji 

i5jSttrti!«3«,  1706*    One  of  the  bailiffs  returned  Mr.  Parker^ 
135.  us.  W2.   ^^^  otherbailiflf  returned  Ur.Harcey.  The  former 

return  was  between  the  sheriff  and  one  bailiff, 
together  with  the  other  burgesses,  and  had  the 
common  seal  affixed  thereto;  the  other  purported 
to  be  between  the  sheriff  on  one  part,  and  both 
the  bailiffs,  together  with  the  other  burgesses^ 
on  the  other  part.  Mr.  Harvey^  who  was  re- 
turned by  the  latter,  was  declared  to  be  duly 
returned^ 

19  j<Mn.  *yoi.      Mineheadf  dth  January,  1721.     The  return 

705* 

a  c.  wu^  406.  being  made  by  the  burgesses,  and  not  by  the 

constables,  contrary  to  a  determination  of  the 
house,  ISth  January,  17 17,  a  return  of  another 
candidate  made  by  the  latter  was  ordered  to  be 
annexed  to  the  writ,  with  leave  given  to  the 
sitting  member  to  petition ;  and  the  burgesses 
who  made  the  first  return  were  committed. 


14  16. 


S4  Journ.  13,        Boswictfj  9th  and  1 1th  December,  1 74 1 .    The 

mayor  petitioned  the  house,  stating  that  the 
sheriff,  instead  of  delivering  to  him  the  precept, 
gave  it  to  the  last  mayor,  who  returned  the  sit- 
ting member  as  duly  elected ;  that  the  petitioner, 
who  was  the  proper  officer,  returned  John  Sabine 
and  Christopher  Tower ^  Esquires,  who  were  duly 
elected ;  but  that  the  sheriff  refused  to  receive 
his  return.    The  house  ordered  that  the  return, 
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signed  by  the  petitioner,  should  be  annexed  to      Seet.  5. 
the  writ. 

Wells,  20th  January,  1766.     There  were  two  30  jouni.  4«6. 
returns ;  the  return  made  by  the  proper  officer  455.' 
was   annexed   to   the   writ,   and   the  member 
otherwise  returned  had  liberty  to  petition  (a). 

The  return  ought  be  made  by  the  legal  r^ 
turning  officer.  There  have  been  instances, 
indeed,  as  before  stated,  where  the  house  has  (.inte,  449.> 
adopted  returns  from  other  persons ;  but  these 
have  been  rare,  and  only  under  particular  cir- 
cumstances (&). 

ia)  The  decision  in  the  cept  was  directed  to  and  exe* 

following  case  turned  upon  its  cuted  by  the  mayor  under  the 

own  peculiar  circumstances,  new  corporation  ;  and  Lord 

and  could  only  become  roa-  Caermarthen   and    Mr.  Otoen 

ferial  in  the  event  of  the  pre-  were  returned  by  him.     Six 

cept  being  improperly  deli-  of  the  old  cor|K)rarion  pro- 

vered. — Minthead^  23d  May,  ceeded  to  make  another  elec« 

1717.  There  had  beeutwopre-  tion  by  themselves,  at  which 

cepts  sent  to  the  borough, and  iO'cAard  «/oAii#y  one  of  them 9 

there  were  two  returns,  one  presided,  and  he  made  a  re* 

by  the  burgesses  and  electors  turn  of  Mr.  Yorke  and  Mr« 

of  the  borough,  the  other  by  Cust.      The  sheriff  annexed 

the  commonalty  of  the  bo-  to  the  writ  the  retnrn  made 

rough,     The  committee  re-  by  the  mayor,  but  sent  the 

solved,  and  the  house  agreed,  other  up  to  the  crown  office, 

that  a  return  not  signed  by  a  where  it  was  rejected.    The 

burgess  to  whom  the  precept  committee  deiMm'd  (upon  the 

had  been  delivered  was  an  right  of  elfdion,)  that  Mr. 

undue  return,  and  that  a  re-  Foriire  and    Mr     Cust    were 

turn  signed  by  him  and  other  duly  elected  ;  and  the  inden- 

burgesses  was  a  due  and  suf-  ture  o^  return  executed  by 

ficient    return.       18  Joum.  John9  and  others  with  him 

.543.  555.  5G5*     S.  C.  ante,  was'  annexed    to    the  writ. 

405.  (n.)  a  Doog.  1. 

(6)  HeUatott.     The  pre- 
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CmiMwliera 
proceediogi  to 

UTCfUlAr  M 

IhAt  mi^rity 
met  Mcertalo- 
able  ;  electiooi 
"Void.   8  Jouru. 

as. 


8  Journ.  106. 

8  Joan  414k 
SS  Joiini.  30. 
756. 


Section  6.  Of  the  principle  upon  which  returns  are 
to  be  madey  and  herein  how  far  the  returning  officer  tt 
bound  by  the  poll-book. 

IT  formerly  happened  in  some  instances,  tbat 
the  piroceedings  were  so  irregular,  that  it  wai 
impossible  to  ascertain  which  of  the  candidates 
had  the  majority  of  votes ;  and  where,  in  conse- 
quence, the  elections  were  holden  to  be  void. 
Such  were  the  cases  of  Camelford,  l2th  Jane, 
1660  (a),  Coventry,  Slst  July,  1660  (*).  Norths 
amptoHy  fi6th  April  1662  (c) ;  and  Pembrokeshirt, 
40th  Nov.  1768,  and  6th  March,  1770  (rf).  It  ii 


{a)  A  double  return,  and 
the  committee  was  of  opinion 
that  **  the  poll  was  not  dulv 
taken,*'  and  the  election  void. 
The  house  agreed,  and  or- 
dered a  new  writ. 

(b)  The  committee  re- 
ported, that  the  persons  con- 
cerned in  the  said  election 
were  very  numerous,  and 
divers  names  were  doubly 
polled,  and  some  names  en- 
tered of  strangers  and  per- 
sons unknown,  as  also  of 
almsmen  and  others,  that 
pay  not  scot  and  lot ;  and  the 
cases  were  found  so  various 
and  perplexed,  that,  after 
several  sittino;s,  the  commit- 
tfiue  could  make  no  consider- 
able progress  therein;  and 
that,  in  regard  of  the  great 
uncertainties  that  fdl  out  in 
the  several  cases,  as  well  the 
persons  returned,  as  the  pe- 
titioners, declared  tliemselres 


content  that  the  former  elec- 
tion should  beset  aside; and 
that  the  commit  tee  was  there- 
fore of  opinion,  that  the 
former  election  should  be  set 
aside.  To  which  re^olutioe 
ihe  house  agreed. 

(r)    The    committee     re- 
potted thaV  there    were  se- 
veral persons  who  had  a  right 
to  vote,  that  did  demand  to 
poll,    and   were    denied   it; 
and  that  the  uaatter  was  so 
intricate  that  the  committee 
could  not  determine  what  the 
number    was  of    those   who 
had    a   right  to    give    their 
voices,  and  were  denied  the 
poll,  and  therefore  that  the 
election  was  void  ;   and  the 
house  agreed. 

{d)  The  sheriff  ^as  com- 
plaint of  because  he  ap- 
pointed several  attomiepi 
friends  to  the  sitting  tnem- 
bers^  08  depaties  to  dct«^ 
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to  be  presumed,  however,  that,  under  the  now  ^•»*  •• 
existing  legal  regulations,  the  heavy  penalties  in 
many  instances,  and  the  impending  displeasure 
of  the  house  in  all  cases  of  wilful  misconduct, 
.whether  coming  undc  r  the  provisions  of  any 
statute  or  not,  such  circumstances, unless  perhaps 
in  cases  of  riots,  are  not  very  likely  to  occur. 

Presuming,  therefore,  the  poll  or  scrutiny  to  Hauinitohe 
liave  been  regularly  closed,  and  the  queried  votes  In^^'Si^ 
*(if  any,)  to  have  been  disposed  of;  the  returning  J^JjJj«P«"- 
officer  is  thereupon  to  make  his  return ;  and  this 
;is  to  be  done  according  to  the  numbers  as  they 

# 

stand  upon  the  poll-book. 

It  seems  that  whether  select  committees  may 
or  may  not  admit  evidence  to  correct  or  supply 
the  poll-book,  the  returning  officer  in  making 

iQine  the  legtJity  of  votes^  and    having,    in    some    in- 

which    deputies    were    not  stances,  refused  to  take  into 

sworn  to  do  indifferent  justice  consideration  their  decisions, 

between  the  parties,  and  acted  although  he  was  req  uested  so 

partially,  &c.  and  when  de-  to   do,   and    complaint  was 

sired  himself  to  attend,  he  .made  to  him  of  the  partiality 

wholly  absented  himself  till  of  the  said   deputies;    and 

the  poll  was   just  finished,  having  absented  himself  fronai 

when  he  refused  to  hear  ob-  the  place  of  polling  during  a 

jections,  and  denied  a  scru-  great  part  of  the  time  the 

tiny.— 6th  March,  \77Oy  Re-  poll  was  taking,   by  means 

aolved,  that  the  high  sheriff  whereof  it  became  impossible 

having  presided  at  the  elec-  far  him  to  form  a  certatnjudgm 

tion,  and  taken  the  oath,  &c.  ment  which  had  the  majority 

and    having    appointed  de-  of  votes,  acted  illegally  ana 

paties  in  several  booths»  who,  partially,  with  a  view  to  serve 

daring  the  poll,  decided  10  Sir  R,  Philips^  and  is  guilty 

hia  absence  qd  the  legality  of  of  a  great  breach  of  hia  duty 

a  very  great  number  of  votes,  as  retarniDg  officer* 
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Mttaketon 
Hie  poll-book 
Bol  to  be  eor- 
reeled  tinkti 
iattSBtly 
peiBtedont* 


his  return  ought  to  abide  by  the  votes  as  therein 
entered;  nor  will  he  be  justified  in  making  anj 
alterations  in  the  poll-book  as  to  votes,  or  in 
correcting  any  alleged  mistakes,  unless  pointed 
out  instantly  upon  their  occurring  (a).     More- 


(a)  I  do  not  find  any  ex- 
press authority  authorizing 
the  correction  of  a  mistake  in 
giving  a  vote.  But  it  should 
seem  m  reason  that  where  a 
vote  has  been  pronounced 
evidently  in  a  mistake^  and 
the  voter  applies  to  correct  it 
forthwith,  and  before  it  is 
entered,  the  returning  officers 
if.  satisfied  that  he  is  acting 
honestly,  ought  to  permit 
him  so  to  do. 

Maiden,  14th  Decemlier, 
1699.  Sic  ^a^  Harvetfj 
Montague^  and  Fitch^  were 
candidates,  oneLfr;:  deposed 
that  he  in  tended  to  have  voted 
for  Harvey  and  FiVc/t,  but  gave 
his  vote  by  mistake  for  liar- 
vey  and  Montaguef  being  dis- 
turbed by  the  falling  of  his 
hat.  His  vote  was  accord- 
ingly set  down,  and  he  went 
to  the  hall  door,  and  was 
whispered  by  two  or  threcy 
whereupon  he  returned  and 
would  have  retracted  his 
vote  for  Mr.  Montague.  A 
dispute  arising,  a  query  was 
put  opposite  his  nurne  with 
consent  of  all.  It  appeared 
that  another  person  had  vot- 
cdf  and  his  name  had  been 
taken  down  before  he  ofl'ered 
to  retract.  The  petitioner, 
FilchfXnsiited  that  Lf^  should 
be  added  to  his  poll.    No  ex- 


press decision  as  to  the  vole 
was  made,  hot  the  sitting 
member  was  resolved  to  he 
duly  elected,  and  the  hooie 
agreed,  1 7 1  to  96.  13  Joura. 
63. 

Bewdley^  23d  Feb.  1705. 
Two  voters,  having  voted  for 
a  candidate  who  afterwardi 
declined,  voted  again  (or  an»* 
ther  candidate.  It  seems  tlieir 
latter  votes  were  dii^aliowed* 

At  the  election   for  Lewei 
in    1812,    Mr.    Kemp,    Mr. 
ShiffneTy    and    >1r.     Scmktt 
were  candidates,  a  voter  who 
intended  to  give  his  vnte  for 
Mr.  Shi  finer,  being  asked  at 
the  poll  for  whom  he  voted, 
answered  for  Mr.  Kemp  and 
Mr.    Scarlett;    Mr.     Scariett 
who  was  present  at  the  time, 
thanked  him.     Upon  which, 
with  greatapparent  agitation, 
(such  as  to  make  it  highly 
probable  that  he  had  made  8 
mistake  in  pronouncing  the 
names^)   the  voter  declared 
that  his  intention  was  to  have 
voted   for    Mr.    Shiffner   in- 
stead of  Mr.  Scarlett.     The 
returning    officer,    however, 
(who  w*as  assisted  by  a  gen- 
tleman of  the  bar,)  would  not 
permit  the  voter  to  retract 
what  he  had  6aid ;  and  the 
vot^  was  recorded  for  Mr. 
Scarlett.    But  this  decision 
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over,  in  that  case  he  ought  to  be  well  satisfied 
that  no  fraud  is  practised  upon  him« 

It  will  not  in  any  way  affect  the  election,  that 
persons  really  intitled  to  vote,  but  being  under 
on  impression  that  they  have  no  such  right,  de- 
part without  polling,  unless  there  be  some  fraud 
or  practice  by  the  candidate,  or  some  other  on 
his  part.  Such  is  the  language  of  the  fourth  reso- 
lution in  the  case  of  C/reiice^/^r,  21  May,  l624 
(a).—- And  as  to  voters  continuing  present,  and 
not  voting  at  all,  they  virtually  acquiesce  in  the 
election  made  by  those  who  do. 


Scetfi. 


Imnwlerial 
that  eleeton 
hafe  departed 
without  poll- 
iof ,  ander 
mittakoof 
right 
ticMi. 


GlaoT.  10ft. 

Sm  P^'  mNV 

Manifield  ia 

Oldhnowr, 


3  Bwr,  1021. 


was  generally  considered  in 
Waiminiter'hall  to  be  an  er- 
roneous one. 

(fl)  The  right  of  election 
was   disputed^  and   having 
been  supposed  to  be  in  the 
freeholders,  a  poll  of  the  free- 
liolders  only  was  demanded, 
and  the  poll  being  so  de« 
manded  ami  granted,  some 
of  the  inhabitants  (in  whom 
the  right  of  voting  was  de- 
cided to  be)  went  away  with- 
out polling.     Upon  this  the 
fourth  resolution  of  the  com- 
mittee was^  that  *'  the  going 
awav   of  some  inhabitants, 
who  had  a  voice  in.  the  elec- 
tion, before  they  were  polled, 
did  not  impeach   the.  elec- 
tion.    For  that  it  appeared 
not,    tliat   they   went   away 
through  any  fraud,  or  prac- 
tice of  Sir  fVUliam  Master, 
(who  was  returned)  or  any 
other  on  his  behalfj  but  ra- 


ther through  their  own  ig- 
norance,  in  mistaking    the 
law,  who  should  be  electors; 
for  the  opinion  delivered  by 
counsel  learned^  the  agree- 
ment   of   the    competitors, 
and   the  declaration   of  the 
under-sheriff,  could  not  any 
wise  be  supposed  of  malice, 
or  ill-meanings  and  then  ig^- 
norantia  juris    non    excusat. 
"Wherefore,  if  some  electors 
did     withdraw     themselves 
thinking  they  had  no  voice, 
whereas    indeed    they  had, 
this  was  nothing  to  the  pur- 
pose, but  as  if  they  had  never 
come  to  the  place^  or  de- 
parted of  tlieir  own  accord, 
before  the  election  finished. 
In  which  case  the  electors  so 
departing,  lose  their  voices; 
but    the    election      subse- 
quent, is  not  thereb)  prt-ju- 
diced/* 
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Return  to  be 
made  aceord- 
ing  to  Dum- 
best •atiM 
poll«b«ak. 


8  Jom.  70. 

Ib^  87. 

16  Jpiim.  83. 

109. 

MJoum.  9L 

lb,  98. 

S5  Journ.565. 

743. 

89  Journ.  17. 

111.114.  136. 

38  Journ.  26. 

55.  83.  89.  95. 

103.  107. 

33  Journ.  69. 

167.  163. 


Thiat  the  returning  officer  is  to  govern  bink 
self  entirely  by  the  poll-book  appears  from  & 
variety  of  cases,  where  the  return  having  been 
made  contrary  to  the  numbers  thereapon,  the 
house  has  ordered  it  to  be  amended  in  the  first 
instance,  according  to  such  numbers,  suspend- 
ing all  other  questions  touching  the  merits  of 
the  return  until  that  were  done.  Scarborough 
21  June,  1660  [a)\  Cormvatty  12  July,  1660 (*); 
Steyningj  5  and  15  Feb.  1708  ;  Denbighshire, 
23  Feb.  1741  {c) ;  Colchester,  15  Dec.  and  i6 
Feb.  1741;  Northumberland^  14  March,  1747, 
and  14  Feb.  1748;  LitchfeUt,  17  Nov.  1761, 
21  and  22  Jan.  and  1  Feb.  1762 ;  Cumberlani^ 
10  and  22  Nov.  and  1,  6,  8,  13,  and  15  Dec 
1768;  New  Shorehaniy  17  Dec.  1770,  and  12 
and  14  February,  1771  (d).  In  many  of  these 
cases  the  returning  officers  were  censured  by 
the  house  for  making  unwarrantable  returns; 
and  in  some  committed  to  custody.  It  is  true, 
however,  that  there  have  been  a  few  instances  (^), 


(a)  The  returning  officer 
was  sent  for  in  cuBtoHy. 

(6)  The  returning  officer 
Wft«  censured. 

(c)  The  returning  officer 
wae  committed. 

{d)  The  returning  officer 
was  committed  to  custody, 
and  reprimanded. 

(e)  Norvnch^  2  and  3  Nov. 
3  and  Q  Dec.  170^,  was  a 
double  return  of  four  candi- 
dates^ viz.  Mr.  Bacon,  Mr. 


Chambers,  Mr.  Biqfieid,  Mr. 
Patgrave,  upon  a  doubt  by 
the  returning  officer,  whether 
the  two  candidates,  at  the 
head  of  the  poU  wer^  eU* 
gible.  The  house  wen(  intd 
the  merits  of  the  electjooi 
and  decided  that  Mr.  Bonn 
and  Mr.  Chambers  were  dblj 
elected.  15  Journ.  11.  19. 
51.  55.  and  ante,  466. 

OMiamfim,    2  Nov.  SO, 
Dec.  1 705.  A  double  return  i 
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in  which  this  course  has  been  departed  from^  fleets, 
and  the  merits  of  the  return  and  of  the  election 
have  been  gone  into  together^  although  the  re- 
turn was  inconsistent  with  the  numbers  on  the 
poll-book. 

The  return  ought  to  be  positive  and  uncon-  F*^"^!^, 
ditiorial  {a). 

Beerabton,    28  April,    1640.— Mr.   Stroody 

Mr,  DMk,  in  kis   petition  counsel  for  the  sittiDg  mem* 
stated  himself  and  Mr.  ^Of^A-  ber  should  be  directed  to 
more   to   have   been     dolj  proceed,  in  order  to  justifjr 
elected  and  returned*   but  the  return  before  the  meritsof 
that  the  mayor,  by  a  con-  the  election  were  proceeded 
tmance^  had  been  surprized  upon,  was    negatived.     71 
into  signing  another  return^  Journ.  S38.  823. 
of  Sir  Simon  Leach  and  Mr.  So  in  the  case  of  SAorcAom, 
Northmore.    Sir  Simon  Leach  3  and  15  Dec.,  177a    The 
petitioned  against  the  return  returning  officer  reducied  the 
of  Mr.  Dibok ;  and  the  re-  numbers    by    striking    off 
|iimin|^  officer  (complained  of  queried  TOte^  and  returned 
the  artifice  by  which  he  was  Mr.  Purling,  who   had  the  . 
induced  to  sign  Mr.  North-^  smriler  number   upon    the 
fiiore's  return.  l5jour.ia72«  poll,  alleging  that  so  niany 
TUnt,   borough,  31  Jan.  of  the  votiers  for  Sir  Thimuu 
1734;  24  March,  173&   Sir  RmnhMt  had  been  bribed  aft 
John  Glymc  stated  in  his  pe»  to  give  Mr.  Purling  the  majo* 
tition  that  he  had  been  duly  rity.  33  Journ.  38. 70*    And 
elected  i  that  the  returning  see  2  Feck.  870. 
officers  were  in  the  interest  of  (a)  In  the  15  Edw.  2,  a  re- 
Sir  George  Wynne^  &c.»  that  turn  was  made  by  the  mayor 
at  the  close  of  the  poll  the  and  commonalty  of  Lincohtp 
petitioner  had  a  majority  of  of  two  members  to  serve  for 
twelve,  and  that  on  casting  that  cityi  and  of  a  third  to 
up   the   poll»  the  numbers  serve  in  the  room  of  one  of 
were  so  declared  and  pub-  those  at  first  elected,  whom 
lished ;    yet    the    returning  they  could  not  compel    to 
officer,  without  setting  aside  attend  the  parliament.   Brev. 
any  of  the  petitioner**  votes,  P.  Red.  277*  Heyw.  Co.  .JBI. 
had    returned     Sir    George  429. 
IVynut.    A  motion  that  the  •  ;  •       .        - 
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M*-^-       Mn  Harris  J  and  Sir  Ananias  Meredith^  wereiB 

!I!l!fT^    returned.     Upon  the  day  of  election,  viz.  the 

l6th  March,  Mr.  Strood,  Mr.  Slainy^  and  Mr. 

Wise  {a)y  were  competitors ;  and  it  should  seem 

that  it  was  agreed  among  the  voters,  present, 

twenty-six  in  number,  that  if  either  Mr.  SUdnj 

or  Mr.  Wise  should  be  returned  knight  of  the 

ihire  for  either  the  county  of  Devon  or  CornxaU^ 

Mr.  Strood  should  be  a  burgess  for  Beeralston 

in  his  room ; — and  the  election  was  adjourned 

to  the  27tb  of  March  following,  to  be  completed. 

In  the  mean  time.  Wise  was  elected  knight  of 

one  of  the  above  counties,  and  what  became  d 

Mr.  SUiiny  does  not  appear;  perhaps  he  also  had 

been  elected  a  knight  of  one  of  the  shires ;  for 

on  the  27th  of  March,  the  candidates  were  Mr. 

Strood  J  Sir  Ananias  Meredith^  and  Mr.  Harris, 

Mr.   Harris   had    then    seventeen   votes.    Sir 

Ananias  Meredith  twelve,  and  Mr.  Strood  bat 

six*    The  committee  of  privileges  reported  that 

the  election  of  Mr.  Strood  was  completed  on  the 

first  day ;  and  without  condition.  Mr.  Wise  and 

Mr.  Slainjf  had  declared  both  before  and  after 

the  election,  that  if  either  of  them  were  knights 

of  the  shire,  Mr.  Strood  should  have  the  first 

place  as  a  burgess.     It  was  objected  that  his  in- 

dentures  had  been  last  returned  ^  but  **  priority  in 

the  return  of  indentures  worketh  no  disadvao- 

fa)  In  the  entiy  in  the  Journal^  die  uame  is  bometioci 
Witdt  iDBtead  of  Wut. 
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tage  to  him  that  comes  last  («) ;"  so  it  was  voted  ^^  ^• 
that  the  first  election  (of  Mr.  Strood)  was  good, 
and  without  any  condition,  and  Mr.  Harris 
sworn  without  any  exception.  It  was  ordered 
that  Mr.  Strood  should  be  admitted  to  come  into 
the  house,  and  ^  declared  that  no  conditional 
election  ought  to  be  allowed.'' 

The  only  exceptions  to  this  proposition  are  ^''  *^^  ^»  * 
in  some  few  instances,  which  will  be  mentioned, 
as  being  proper  for  special  or  double  returns. 


SXCTIOK  7.    The  making  of  due  returns^  how  enforced 
by  the  statute  laWy  and  the  law  of  parliament. 

1 .  SOME  of  the  material  requisites  of  the  law 
with  regard  to  the  making  of  due  returns  have 
l>een  already  detailed}  it  is  now  proposed  to 
advert  to  those  statutes^  which  more  specifically 
secure  to  the  public,  and  to  persons  elected,  the 
return  of  those  who  are  legally  chosen.  The 
law  of  parliament  upon  the  same  head  will  be 
also  considered. 

The  remedy  to  the  person  grieved  by  an  undue 
return,  will  form  the  subject  of  asepifrate  sec*  (p«r,«eetw) 
tion. 

(a}  These  are  the  words  of  ther  they  were  taken  down 

the  Journal ;  wbeUier  there  by  the  cleik,  as  part  of  the 

was   any  resolution  of  the  debate,  ot  at  the  admission 

house^  or  committee,  or  wbe-  of  a1 1  parties,  doss  notappear. 

•3c 


iei 


or  RrruAVSi 


[PABt  B. 


vCCt*  T . 


As  to  returns  to  writs: 


JuiKtiem  of 
Mtiie  to  in- 
quire into  ro* 
tunii 


SherifTi  mwk- 
ipfs  relunt 
eonlraryto 
7  H.  4.  c.  15, 
to  forfeit 


The  stat«  1 1  Hea..  4,  c.  1  (a),,  reciting  the 
Stat.  7  Hen.  4,  c.  15  (&),  and  that  in  that  statute 
*'  no  penalty  was  ordained  or  limited  in  special 
upon  the  sheriffs  of  the  counties  if  they  make 
any  returns  to  the  contrary  of  the  same  statute; 
ordained  that  the  justices  assigned  to  take  assists 
should  have  power  to  inquire  in  their  sessions 
of  assizes  of  such  returns  made;  and  that  if  it 
should  he  (bund  by  inquest  and  due  examination 
before  the  same  justices,  that  any  such  sheriff 
had  made,  or  thereafter  should  make  any  return. 


(a)  The  Stat.  11  H.  4.0.1. 

<*  The  penally  on  a  sheriffjbr 
*'  making  an  untrue  return  of 
**  the  election  of  the  knights  of 
•'  parHamentriA..  D.  1409.J 

«'  First,  Whereas  in  the 
^'  parliaioentholdenat  fTes/- 
•«  minster^  the  seventh  year 
<'  of  the  rei^Q  of  our  said 
**  lord  the  kingy  there  was 
**  ordained  and  established 
«*  by  a  statute  for  the  pre- 
«  servation  of  the  liberties 
"  and  franchises  of  the  elec- 
*'  tiou  of  the  knights  of  the 
**  shire    used    through    the 
*<  realm,  a  certain  form  and 
'*  Riaiiner  of  the  election  of 
'*  such    knights,   as  in   the 
«<  said  statute  more  fully  is 
**  contained  :  (2)  and  foras- 
"  much  as  in  the  same  statute 
*<.  no  penalty  was  ordained  or 
"limited    in    s|iecial   upon 
*^  thtr  Khcriftsof  the  counties, 
'*  if  they  make  any  retuios 


^  to  the  contrary  of  thesamp 
^*  statute,  (3)  it  is  oidaioed 
M  and  sublished.    That  the 
'*  justices  assigned   to   take 
^*  assizes,  shall  nave  power  to 
**  inquire  in  their  sessions  of 
<*  assizes,    of  such    returos 
*'  made ;   (4)   and    if  it  be 
*'  found  by  inquest,  and  doe 
**  examination     before    the 
**  same    justices,    that   aoy 
*<  such  sheriff  hath  made,  or 
**  hereafter    make,    any  re- 
**  turn  contrary   to  the  te- 
"  nor   of  the  said   statute, 
**  that  then  the  same  sherif 
*<  shall  incur  the  penalty  of 
*'  one  hundred  pounds  to  be 
'^  paid  to  our  lord  the  kins ; 
**  (5)  and,  moreover,  that  tbtj 
*'  knights  of  the  counties  so 
*<  unduly  returned,  shall  lase 
"  their  wa^es  of  the  porlia- 
*'  ment,  of  old  time  acca$« 
'•  tomed." 

(b)  For  thlb  Stat.,  tee  ante, 
big. 


WAfet. 
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coBtrary  to  the  tenor  of  the  recited  statute,  he      8««t.7. 
should  incur  a  penalty  of  <£lO0  to  the  king;  and  Koifhuao. 
the  knights  unduly  returned  should  lose  their  toiM^^lhdr^ 
t^ages. 

It  seems  that  the  legislature  considered  that 
the  sheriffs  and  knights,  who  might  become 
responsible  under  the  above  statutes,  were  not 
sufficiently  protected  with  regard  to  any  defence 
they  might  have;  and,  therefore,  provided  as 
follows  :  (It  is  difficult,  however^  under  our  pre^ 
sent  notions  of  the  administration  of  justice  to 
^ee  the  necessity  of  such  provision.) 

The  Stat.  6  Hen,  6,  c.  4.  (a),  recites  the  two 
before-mentioned  statutes  of  the  7  and  11  H.  4, 

la)  The  ttat.  6Heii.6.  c.  4^  'Mtiat  all  they  which  be  pre- 

Tke  sheriffs  traverse  to  an  **  seot  there,  as  well  suitors 

inquest  foand,  touching  re*  *^  dqly  summoned   fdr  this 

iwming  knights  of  the  shire  **  cause,  as  othei",  shall  attend 

Jor  the  parliament.** -^lA.  "to  the   election,  of   their 

^*  142/.]  '*  knights  for  the  parliament, 

'*  Item,  Whereas  it  was  or-  /^  (3)  and  then  in  full  county 

^*  dained  and  established  in  "  they  shalf  proceed  to  the 

•*  the  7th  year  of  king  Henry  **  election  freely  and  indif- 

V  the  Fourth,  grandfather  of  **  ferently,    notwithstanding 

'*  our  lord  the  Icing  that  now  *'  ftny^'k«:que^ -or;  command- 

^  is,  that  knights  of  shires  **  meot  to^the  eoBtrary  ;  (4) 

"  for  the  parliament,  should  '"^  and  thatafterthey  becho- 

**  bechosenin themafln^r and  ''^  sen,  'whether  such  persons 

*'  form  following  :  that  is  to  **  chbsetib^e  (ireselit  drabsent, 

*f  say,  at   the   next   county  ^<  theif  names  shall  be  written 

••  to  be  holden  after  the  de-  *•  in  ipdientilres    tAfkler   the 

••livery  of  the  writ   of  the  *' seals -of  all.  the  <rhoosers, 

••parliament,    proclamation  ^*  and  anbe^cec)  ttf  the  said 

••  shall  be  made  in  the  full  **  writ'  of  parHam^it,  which 

•' county  of  the  day  and  place  ^' itidenture  so    sealed-  and 

<•  of  the  parliament,  (2>  and  ••  tucked,  shall  b^  holden  for 

*  3  C  2 


t€ 
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and  after  reciting  the  latter  adds,  < '  to  the  great 
mischiefs  of  sheriffs  and  knights  of  the  shire  which 


''  the  return  of  the  said 
*^  writ,  as  to  the  knights  of 
**  the  said  shires ;  (5)  and 
^  also  in  the  writs  of  the  par- 
**  liament  hereafter  to  be 
*'  made,  this  clause  shall  be 
"  put  in  the'  manner  as  foU 
'*  u>weth :  Et  eleciianem  tuam 
**  in  plena  comitaiu  tuo  factum^ 
*'  disHncte  et  aperte  sub  sigiUo 
"  iuo  et  sigtUis  eorum  qui 
**  ekcHoni  HU  inier/uermif 
*<  noUi  in  canceUaria  nottra 
**  ad  diem  et  locum  in  breti 
'*  cantenios  certijices  indUaie* 
**  (6).    And  for  that  in  the 

9  '*  same  statute  no  pain  was 

'*  ordtuned)  nor  speciallv  set 
'*  upon  the  shenflfs  of  the 
**  county y  if  they  make  their 
**  return  contrary  to  the  said 
*'  statute,  it  was  ordained 
'*  and  established  the  ilth 
^  year  of  the  said  king  Henry 
•«  the  Fourth,  That  the  jus- 

len.4.c  I.  cc  iiQ^g    of    assizes    should 

**  have  power  to  enquire  in 
**  their  sessions  of  assizes,  of 
<'  sach  returns  made ;  (7) 
<*  and  if  it  be  fonnd  by  in- 
<*  quest  and  due  examination 
**  before  the  said  Justices  that 
**  any  such  sheriff  hath  made 
*<  or  hereafter  shall  make  any 
*•  return  contrary  to  the  te» 
**  nor  of  the  said  statute,  that 
*<  the  same  sheriff  should  in- 
**  cur  the  pain  of  ^100,  to 
*'  be  paid  to  our  said  lord  the 
<'  king,  (8)  and,  moreover, 
**  that  the  knights  so  unduly 
*'  returned,  shall  lose  their 
**  wagt^s  of  the  parliament,  in 


**  old  times  acxustomed ;  (9) 
*'  to  the  great  mischieb  fk 
^*  aherifis  and  knights  of  the 
''  shire,  which  be  fbrebarred 
**  and  put  out  of  their  an- 
"  swer  against  such  ioquesti 
**  of  office,  taken  before  die 
^'said  judges,    because  of 
*'  the  statute  and  ordinanee 
<' afbre8aid.**^(  10)    «  Oar 
<*  lord  the   king   willing  ii 
^'this   case  to  proride  re- 
<^  medy,  hath  oraained  and 
<«  established,    that  all   the 
*^  kmgfatsof  Uie  shires,  dio- 
**  sen  for  this  present  pv^ 
<*  liament,  and  the  aherifiof 
**  the  Mime  counties  agaiint 
'*  whom  any  inquests  or  Vf- 
<f  fices  of  undue  election  be 
«  found  before  the  justices 
**  of  assises  shaU  liave  their 
**  answer    and    traveise   to 
^*  such    inquests     of    office 
<<  taken;  (11)  and  also  all 
**  the  knights  from  hence- 
<'  forth  so  to  be  chosen,  and 
<<  the  sheriffs  that  shall  make 
**  such  elections,  shall  have 
**  their  answer  and  traverse 
''  to  such  inquesta  and  of- 
"  fices   before   any  justices 
*'  of  assizes  hereaher  to  be 
"  taken;  (12)  and  the  said 
«<  knights  and  sberifis  sksll 
**  not  be   endamaged  unto 
**  our  said  lord  the  king  or 
**  his  successors,    lor    any 
'*  such  inquest  taken,  or  to 
•«be   takep,  until  they  be 
'*  duly  convict  according  to 
<'  the  form  of  the  law.*' 
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be  forebarred  and  put  out  of  their  answer  against      ^*^* 
$uch  inquestsof  office  taken  before  the  saidjudges, 
because  of -he  statute  and  ordinance  aforesaid/' 
It  then  ordained  that  all  the  knights  then  chosen, 

.  .  Knifhti  and 

and  the  sheriffs  against  whom  any  inquests  or  iheriiiB  tg aioti 
offices  of  undue  election  had  been  founds  and  or  undue  ei^c- 
also   ail  the  knights   from  thenceforth    to  be  have  their  ** 
chosen,  and  the  sheriffs  that  should  make  such  * 

elections,  should  have  their  answer  and  traverse 
to  such  inquests  and  offices  before  any  justices  of 
assise,  thereafter  to  be  taken ;  and  that  the  said  endaSIiL^d  ^ 
knights  and  sheriffs  should  not  be  endamaged  *"J|^'^  ^***''' 
imto  the  king  or  his  successors  for  any  such 
inquest  until  they  should  be  duly  convicted  ac- 
cording to  the  form  of  the  law. 

This  statute  was  soon  after  followed  by  that  of  turelof  kl^gh^ 
the  B  Hen.  6, c.  7  (fl), which  after  ordaining  the  8ir6.T7! 
qualifications  of  the  electors  of  knights  of  the 

(a)The8Ut.6HeD.6.c.7'    "  feiw't   ^  the  which  most 

«  ckaour^,  qA  who  skaU  be  ^'^^\  «"^«<^«t    •"d  of 

«  chosen  knighU  of  ike  par^  "  °?  ^•^"^^  ^*^^^^  ^^^'X.  «^ 

"  liament^'-^A.  D.  J429J  ^^?»  pretended  a    voice 

*•                ^^  *«  eqaivalenty  as  to  such  elec- 

**  Item,  Whereas  the  elec-  **  tions  to  be  made,  with  the 

'*  tions  of  knights  of  shires  to  '*  most  worthy  knights  and 

''  come  to  the  parliaments  of  "  esqaires,   dwelling  within 

*'  our  lord  the  king,  in  many  **  the  same  counties,  whereby 

*'  counties  of  the  realm   of  **  manslaughters,  riots,  bat- 

**  England^  have  now  of  late  **  teries,  and  divisions  among 

**  been  made  by  very  great  **  the  gentlemen,  and  other 

*'  outrageous,  and  excessive  *'  people  of  the  same  cqun- 

"  number  of  people^  dwell-  "  ties,  shall  very  likely  rise 

*'  ing  within  the  same  coun*  **  and  be,  unless  convenient 

'*  ties  of  the  realm  of  Engm  «  and  due  remedy  be  pro- 


)8 


OF   liETURNS. 


[part  1L 
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shirC)  (as  well  as  the  qualification  of  residence 
in  (he  elected,  which  has  since  been  altered), 
and  the  power  of  the  sheriff  to  examine  an 
elector  upon  oath  as  to  how  much  he  may  ex- 
pend by  the  year,  provides  that  if  any  sheriff 


«r 


'*  vided  10  this  behalf;  (2) 
'*  our  lord  the  king,  coii- 
sideriog  the  pretnUes,  hath 
provided,    ordained,    and 
cstabltahed,   by  anthority 
<*  of  this  present  parliament, 
«<  that   the    knighu  of   the 
*'  fihires  to  be  chosen  \Yithi(i 
*'  the  same  realm  of  England 
**  to  come  to  the  parliaments 
*f  of  oar  Iprd  the  king  herer 
*<  after  to  be  holden  shall  be 
*^  chogen  iu  every  coanty  of 
**  the  realm  of  kngltmd,  by 
*^  people   dwelling   and    re* 
*'  sident  in  the  same  coun- 
?*  ties,  whereof  every  one  of 
^'  them  shall  have  free  land 
•*  or  tenement  to  the  value 
♦*  of   forty  shillings  by  the 
'*  year^  at  the  leatit,  above  all 
**  charffes;  (3)  and  that  they 
"  wliicn  shall  he  so  chosen 
<*  shall  be  duelling  and  re- 
"  sident    within     uie    same 
*<  counties;  (4)  and  such  as 
*<  have  the  greatest  number 
**  of  them  that  'may  expend 
"  forty  shillings  by  year  and 
<*  above,  as  afore  in  said,  shall 
**  be  returned  by  the  sherifts 
*•  of  every  county,   knights 
•*  for  the  parliament,  by  in- 
**  denture?,   sealed    between 
**  the  >aid  sheriffs  and   the 
"  said  choosers  so  to  be  made. 
**  (5)  And  every  sheriff  of  the 
**  realm    of   England    shall 
*'  have  power,  by  the  said 


**  authority,  to  examine  upo^ 
"  the  evangelists  every  sach 
**  chooser,  now  much  hemif 
**  expend    by   the  year;  (0)' 
**  and  if  any   sheriff  retura 
**  knights  to  come  to  the  par- 
**  liament  contrary  to  the  said 
"  ordiiiance,t he  justices  of  s»- 
**  nizes  in  their  sessions  of  as* 
**  sizes  shal  Ihave  power  by  the 
**  afithority  aforesaid,  thereof 
**  to  inquire ;  ( 7  )  and  if  by 
^  inqueist  the  same  be  fouBd 
**  before  the  justices,  and  the 
*'  sheriff  thereof  be  duly  at- 
'*  tainted,  that  then  the  said 
**  sheriff  shall  incur  the  ptin 
**  of  an  hundred  p^yndst  to  be 
*'  paid  to  our  lord  the  king, 
**  and  also  that  he  have  im- 
*'  prisonment     by     a    year, 
**  without  being  let  to  bail 
*'  or  mainprize  ;  (8)  and  that 
<'  the  knights  for  the  parlia* 
'*  ment  returned  contrary  to 
**  the   said  ordinance,    shall 
"  lose  their  wages.*' 

"  Provided  alnavs.  that  be 
**  which  cannot  expend  forty 
'*  shillings  by  year,  as  afore 
**  is  said,  shall  in  no  wise  be 
•*  chooser  of  the  knights  for 
"  the  parliament,  (2)  and 
**  that  in  every  u-iit  that  shall 
**  herraftt-r  go  forth  to  the 
**  sheriffs  to  choose  knights 
"  for  the  parliament,  men- 
*'  tion  be  made  of  the  said 
*'  ordinances/' 
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return  knights  to  come  to  the  parliament,  cohpj     ,^^- 

trary  to  the  said  ordinance,  the  justices  of  assizes 

in  iheirsessions  of  assizes  shall  have  power  thereof 

to  enquire;  and  if  by  inquest  the  same  be  found  J{[^^^<,^ 

before  the  justices,  and  the  sheri£f  thereof  be  forfiSi*!^*!^'* 

duly  attainted,  the  sheriff  shall  incur  the  pain  of  •~*5® *"P^ 

J  ^  r  Booed  a  year. 

^100  to  be  paid  to  the  king,  and  a  year's  im- 
prisonment, without  bail  or  mainprize.  And 
the  knights  returned  contrary  to  the  said  ordi-  tamed  to  i^m 

1  I     .  their  wac€»t. 

Banee,  are  to  lose  their  wages. 

The  statutes  which  have  been  just  mentioned 
apply  only  to  the  case  of  elections  for  knights  of 
the  shire;  but  the  staU  23  Hen.  6,  c.  14  (a),  is 
more  general.  It  embraces  returns  of  each  de- 
scription. 

That  statute  after  referring  (in  the  third  head 
of  its  recital)  to  the  stat.  8  Hen.  6,  c.  7  (^)> 
and  after  further  reciting  (amongst  other  things) 
that  by  force  of -that  statute  elections  of  knights 
sometimes  had  been  duly  made  and  lawfully  re- 
turned, until  then  of  late,  that  divers  sheriffs  of 
the  counties  of  the  realm  of  England^  for  their 
singular  avail  and  lucre,  had  not  made  due  elec- 
tions of  the  knights,  nor  in  convenient  tim^,  nor 
good   men  and  true  returned,  and  sometime^ 


(a)  For  this  slat,  see  ante,        (b)  For  this  Atutute,   tee 
39(5.  aute,707. 
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s«ci;.7.  Blade  no  return  of  the  knights,  citizens,  and 
burgesses  lawfully  chosen ;  bat  that  such  knigfats, 
citizens^and  burgesses,  had  been  returned  which 
were  never  duly  chosen,  and  other  citizens  and 
burgesses  than  those  which  by  the  mayors  and 
bailifis  were  returned  to  the  sheriff;  ordaineil 
that  the  recited  statutes  should  be  kept  at  aH 
points* 

sberiSs  to  ^^^  statute,  then,  after  directing  the  making 

riSSSut"*  out,  and  the  return  to  the  precepts  by  the  lOth 
l!JId  of  JcT"™  ^^^  of  §  1>  ordains  that  every  sheriff  shall  make 
to  preoepu.      ^  good  and  rightful  return  of  every  such  wri^ 

and  of  every  return  by  the  mayors  and  bailifi, 
or  bailiffs^  or  bailiff,  where  no  mayor  is,  to  him 
made. 

Sheriff  dig.  By  the  same  statute,  every  sheriff,  at  every 

iT^^rSi-  ti"i^  that  he  doth  contrary  to  this  statute,  or 
tutM  for  cieo-    ^^y  other  statutes,  for  the  election  of  knights^ 

citizens,  and  burgesses,  to  come  to  the,  parlisK 

ment  before  that  time,  is  to  incur  the  pain  con* 

lUbu  to  the      Gained  in  the  stat.  8  Hen,  6,  c.  7,  which  has  been 

rHieif6?c.7.  ^^^^^y  mentioned,  in  addition  to  which  he  is 

(8eeaiiie,769.)  ^ade  liable  to  the  person  chosen  knight,  citizen, 

or  burgess,  in  his  county  and  not  returnee^,  in  the 
•nd  jfioo,  penalty  of  <£100,  as  will  presently  be  seen;  and 
S^iu,  to^v  in  default  of  such  person  grieved  suing,  any 
5Xuu'«IfM»"  oth^t  person  shall  have  his  action  of  debt  gainst 
former?^""      '^c  sheriif,  his  executors,  or  administrators,  to 
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demand  and  have  the  said  ^100,  with  his  costs      sm.i. 
spent  in  that  case. 

And  by  5  2  la),  of  the  sanie  statute,  every  sheriff*  jot 
sheriff  not  making  a  eood  and  true  return  of  retumt,  liable 

to  penaltj  of 

elections  of  knights,  is  to  forfeit  «£lOO  to  the  j^ioototbe 

king,  and 

king,  and  jflOO  and  costs  to  him  that  will  sue  ifioo«Bd€otu 
against  him,  his  executors,  or  administrators,  in 
manner  therein  directed. — False  returns  are 
further  declared  to  be  against  law,  and  prohibited 
by  the  stat.  7  and  8  W.  3,  c.  7,  §  1  (A),  which 
will  be  noticed  in  the  next  section. 


As  to  returns  to  precepts : 

The  same  statute  of  33  Hen.  6,  c.  14,  §  1  (c),  utLjor.kt. 
has  a  provision  with  regard  to  the  returns  to  pre-  IJJSISmSL 
cepts,  which,  for  the  most  part,  corresponds  with  ^^^^ 
that  already  mentioned,  as  to  the  returns  to  S!!,^*^  ^  ^ 
writs.     By  this  clause,  at  every  time  that  any 
mayor  and  bailiffs,  or  bailiffs  or  bailif]^  where  no 
mayor  is,  shall  return  other  than  those  which  •    ^  . 

be  chosen  by  the  citizens  and  burgesses  of  the  -' " 

cities  or  boroughs,  he  is  to  incur  and  forfeit  to 
the  king  £40,  together  with  a  like  penalty  to  Md  jNo  aH 

eotU  to  tka 

the  party  grieved  (of  which  hereafter) ;  and  in  party  ciimd* 
default  of  such  party  suing,  any  other  person  hUtuiDf^to 
shall  have  his  action  of  debt  against  every  of  the  (sw^/ 

(a)  For  this  stotntet  tee     {b)  IbUL  poti,  776. 
«»rt^  400.  (c)  lUd.  3S0.  399. 
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^  said  mayor  and  bailiffs,  bailiffs  or  bailiff  where  no 
mayor  is, their  executors  or  administrators,  for  the 
said  ,£40,  with  his  costs,  in  that  case  expended. 

The  prohibition  of  the  stat.  7  and  8  W.  3,  c,  7y 
§  1,  applies  equally  to  the  returns  to  precepts 
as  to  writs. 

2.  The  making  of  due  returns,  how  enforced 
by  the  law  of  parliament: 

• 

It  has  been  shewn,  in  the  preceding  matter 
of  this  chapter,  that  the  house  of  commons  will 
interfere  with  its  authority  to  enforce  the  making 
of  returns  formal  and  proper  in  every  particular; 
the  cases  already  given,  and  more  particularly 
those  in  the  second  section,  as  constituting  park 
of  the  law  of  parliament,  apply,  in  principle, 
generally,  and  may  be  taken  as  equally  in  popot 
herp. 


^»-         It  is  proper,  however,  to  add,  that  a  person 
i^&c.      mediately  or  immediately  instrumental  in  trans* 
ramak-    fitting  au  undue  return,  will  be  amenable  to 
rindpli'  parliament  for  any  default,  and  that  it  is   re- 
isibieV   q"^"*^^*  ^^^  ^^ly  ^^  ^h®  officer  holding  the  elec- 
^ton^   tion  and  making  his  return,  but  also  of  the  officer 
malting  the   principal  return  into  the  crown- 
office,  that  neither  of  them  shall  lend  himself  to 
any  undue  practices,  whether  it  be  in  making, 
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QF  in  knowingly  accepting  and  forwarding  an  ,    g^^ 
improper  return. 

Liskeard^  1804  (a).— At  the  election  Mr.  Hu&»  ^^  Journ.3S4. 

,  331. 

ktsson  was  chosen  by  the  corporators,  (which  s  Peck,  324. 

was  consonant  to  the  right  of  election^   acted 

upon  by  a  select  committee,  in   1803).^ — Mr. 

Sheridan  was  chosen  by  the  inhabitants,  paying 

scot  and  lot,  supposing  that  to  be  the  right  of 

election.  Afterthe  election  of  Mr.  Huskissonhad 

been  declared,  but  before  the  returning  officer 

Lad  made  out  the  indenture  of  his  return,  two  I 

agents  of  Mr.  Sheridan^s  prepared  an  indenture, 

purporting  to  be  made  between  the  sheriff,  on 

the  one  part,  and  the  mayor  and  burgesses  of 

Uie  borough  on  the  other  part,  stating  that  Mr. 

Sficridan  had  been  elected  by  the  mayor  and 

burgesses,  and  waS  returned  by  them.     It  was 

sealed  with  a  private  seal,  and  signed  by  the 

three  corporators,  who  had  voted  for  Mr.  «S,, 

and  by  several  of  the   inhabitants.     The  two 

agents  of  Mr.  Slieridan  carried  it  to  the  mayor,:  ^"*';^ 

requiring  him  to  execute  it;  which  heTefused,  '^*^ 


(a)  The  precept  was  ad-  scot  and  lot,  tendered  their 

dressed  by  the  under-sheriff  votes  for  the  latter,  and  were' 

to  the  mayor.  rejected ;   their  names  and 

At  the  election  Mr.  HuskU*  tenders  were  however  entered 

jon  and  Mr.SAen't/ait  were  can-  on  the  poll,  in  order  to  in- 

didates; — of  the  cor|iorators,  title  Mr.  Sheridan  to  the  seat, 

the  former  had  twenty-one  in  the  event  of  the  right  of 

votes,  the  latter  three ;  but  election  being  holden  to  be  in 

nianyoftheinhabitantapayiflg.  persoas  of  thai  deaeription* 


■ 
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^^•^  They  thea  carried  it  to  Mr.  Dayman^  the  tmder- 
sheriff,  who  executed  it  on  the  part  of  the  sheri£ 
The  mayor  prepared  a  return  of  Mr.  UuskUionj 
by  indenture^  between  the  sheriff  '^  and  the 
mayor,  capita),  and  free  bargesses,'*  and  sent  it 
with  the  precept  to  Mr.  Dayman,  who  receired 
the  same,  after  he  had  executed  the  first  inden- 
ture; he  however  executed  the  last  also,  and 
annexed  it  together  with  the  precept  to  the  writ, 
and  sent  both  the  indentures,  with  the  writ  and 
precept  by  the  hands  of  Mr.  Burgess j  one  of  the 
two  agents  of  Mr.  Sheridan,  above  alluded  to, 
to  the  crown-office,  where  they  were  not  received 
till  the  17th  March*  Mr.  Dai/man,Bt  the  time  of 
executing  the  second  indenture,  observed  that  it 
was  most  probable,  that  the  friends  of  Mr.  Hm* 
kisson  would  contest  the  first,  and  he  also  stated 
that  he  had  been  paid  handsomely  for  signing 
it  (a) ;  he  said,  however,  that  he  wished  to  act 
impartially;  it  also  appeared  that  he  had  refused 
to  send  the  precept  to  the  mayor,  by  the  hands 
of  the  agent  of  either  party,  but  had  sent  it  by 
a  messenger  of  his  own.  Mr.  Huskissan  peti- 
tioned against  the  conduct  of  the  persons 
concerned  in  making  the  above  return  of  Mr. 
Sheridan.  The  committee  having  determined 
that  Mr.  Huskisson  only  ought  to  have  been 

(a)  It  appeared  that  by  UDder-sheriflT  upoD  the  ex- 
this,  he  only  alluded  to  the  ecution  of  ah  itideiitiire  of 
gratuity  usually  paid  to  the    return. 
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returned :  resolred^  2dly,  **  That  Mr.  Dayman^  ^b*.  % 
the  under-sheriff,  in  annexing  to  the  writ  the 
indenture  complained  of  in  the  petition  of  Mr. 
Huskisson^  acted  contrary  to  his  duty,  and  in 
Tiolation  of  the  privileges  of  parliament/'-— The 
house,  (7tb  and  Uth  June)  upon  the  report  of 
the  committee,  ordered  Mr.  Dayman  to  attend  at 
the  bar.  After  he  had  been  heard  they  came  to 
a  resolution  similar  to  that  of  the  committee, 
and  ordered  Mr.  Dayman  into  the  custody  of 
the  Serjeant  at  arms.  On  the  ISth  July,  he  was 
reprimanded  by  the  speaker  and  discharged. 


Sscf  ION  8.     Of  false  returns^  atfd  the  responsibility  to 

the  house  in  respect  thereof 

I.  THE  filtatutes  7  Hen.  4.  c.  15 {a),  and  II 
Hen^  4.  c  1  (6),  together  with  the  provisions  ' 
of  the  6  Hen.  6.  c.  4(c),  also  the  8  Hen.  6.  c. 
7  {d)j  and  the  «3  Hen.  6.  c.  14  (e),  have  been 
pointed  out  as  enjoining  and  enforcing  the  mak- 
ing of  due  returns.  These  in  effect  prohibit  false 
returns;  but  the  stat.  7  and  8  W«  3.  c«  7,  is  in 

(a)  For  this  statate,  see        {d)  For  tiiis  s^tute,  see 

anie^  529.  ^"^^^  Tfif* 

(6)  For  this  statute^  see        (e)  For  this  statute,  see 
ante,  704.  wte^  3g6,  ^gg. 

(c)   FoV  this  statute,  see 
a«/c,  7^5.  • 


I 
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^1^^-^      ito  terms  more  precise  and  specific  in  such  pro- 
bibition. 

The  obsenranceof  this  latter  statute,  (varied  ia 
its  rule  only  so  far  as  became  necessary  upon  the 
establishment  of  the  jurisdiction  assigned  to  se- 
(Anu,tie.)  lect  committees,)  together  with  what  has  been 
stated  when  treating  of  the  principle  upon  which 
the  return  is  to  be  made,  will  effectually  guide  a 
returning  officer  so  as  to  prevent  bis  making  i 
false  return. 

a 

The  Stat.  7  and  8  W.  3.  c.  7  (a),  enacts  and 

[a]  The  stat  7  &  8  W.  3.  *'  the  king's  most  ezcdleot 

c.  7.     '*  An  act  to  prevent  **  majesty,  by  and  with  the 

**  false  and  double  returns  qf  *'  advice  and  consent  of  the 

*'  members  to  serve  in  parlia*  **  lofds  spintuai    and  tem* 

"  ment. — [A.  D.  I696.]  '*  poral    and    commons   in 

**  Whereas  false  and  double  **  this  present  parliament  as- 

*^  returns    of    members    to  **  sembled,  and   by  the  aa« 

«<  serve  in  parliament  are  an  **  thority  of  the  same.  That 

*'  abuse  of  trust  in  a  matter  **  all  false  returns,  wilftilly 

**  of    the    greatest    conse-  **  made,  of  any  knight  of  the 

*<  queuce  to   the    kingdom,  **  shire,     citizen,      buigess, 

'*  and  not  only  an  injury  to  **  baron  of  the  cinqne  ports, 

*^  the  persons  duly  chosen,  '^  or  other  member  to  serve 

*'  by  keeping  them  from  their  "  in  parliament,  are  against 

*'  service  in    the    house    of  '*  law,  and  are  hen^y  pro- 

**  commons,     and     puUing  **  hibited,  and  in  case  that 

*^  them  to  great  expence  to  *<  any    person     or     persons 

*'  make  their  elections  ap-  **  shall  return  any  member 

<<  pear,  but  also  to  the  coun-  **  to  serve  in  parliament  for 

"  ties,  cities,  boroughs,  and  **  any  county,  city,  borough, 

'<  cinque    ports,    by    which  **  cinque  port,  or  place,  con« 

^Mhey  are  chosen,  and  the  "  trary  to  the  last  determina- 

'*  buttinessof  parliament  dis-  **  tion  in  the  house  of  com- 

'*  turbed  and  delayed  there-  **  mons,  of  the  right  of  elec- 

*<  by :"    **  Be  it   therefore  *'  tion  in  such  county,  city, 

''  enacted  and  declared  by  *'  borough,  cinque  port,  or 
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declares  that  all  false  returns  wilfully  made  of 
any  knight  of  the  shire,  or  other  member  to 

''  made  or  given^  to  procure 
"  any  return  of  any  member 
to  serve  in  parliament,  or 
any  thing  relating  there* 
**  unto,  be  adjudged  void ; 
*'  and  that  whoever  makes 
'*  or  ^ves  such  contract,  se- 
**  curity,  promise,  or  bond, 
••  or  any  gift  or  reward,  to 
**  procure     such     fidse     or 
**  double  returns,  shall  for- 
*'  feit  the  sum  of  three  hun* 
*'  dred    pounds*    one   third 
**  part  thereof  to  be  to  his 
''  majesty,  his  heirs  and  suc- 
**  cessors,  another  third  part 
'*  thereof  to  the  poor  of  the 
**  county,  city,  borough,  or 
"  place  concerned^  and  one 
"  third  part  thereof  to  the 
^*  informer,  with   his  costs, 
"to  be  recovered  in  any  of 
"  his  majesty's  courts  of  re- 
*•  cord  at   Westminster,  by 
'*  action  of  debt,  bill,  plaint, 
**  or  information,  wherein  no 
**  essoin,  protection,  or  wager 
'*  of  law,  shall  be  allowed, 
**  nor  any  more  than  one 
••  imparlance. 

§5.  *'  And  for  the  more 
"  easy  and  better  proof  of 
**  any  such  false  and  double 
**  return,  be  it  enacted  by 
**  the  authority  aforesaid, 
**  That  the  clerk  of  the  crown 
**  for  the  time  being  shall 
'*  from  time  to  time  enter,  or 
**  cause  to  be  entered,  in  a 
**  book  for  that  purpose  to 
•*  be  kept  in  his  office,  every 
'*  single  and  double  return 
**  of  any  member  or  mem- 
*'  bers  to  serve  in  parliament 


**  place,  that  such  return  so 
**  made,  shall,  and  is  hereby 
**  adjudged  to  be  a  false  re- 
"  turn. 

§  2.  ''  And  be  it  further 

**  enacted.  That  thje  party 

**  grieved,  to  wit,  every  per- 

**  son    that    shall    be    duly 

**  elected  to  serve  in  parlia- 

*^  ment  fur  an^  county,  city, 

**  borough,  cmque  port,  or 

«  place,  ny  such  false  return, 

**  may  sne  the  officers  and 

**  persons  making  or  procur- 

^■'  mg  the  same,  and  every  or 

''  any  of  them,  at  his  elec- 

"  tion,  in  any  of  his  majesty's 

**  courts  of  rc«M>rd  at  West- 

'^  minster,  and  shall  recover 

^'  double  the   damages    he 

*^  shall    sustain    by    reason 

^  thereof,  together  with  his 

'*  full  costs  of  such  suit. 

§  3.  **  And  to  the  end  the 
'*  law  may  not  be  eluded 
**  by  double  retu.ms,  be  it 
'«  further  enacted.  That  if 
**  any  officer  shall  wilfully, 
**  falsdy,  and  maliciously 
**  return  more  persons  than 
'*  are  required  to  be  chosen 
**  by  the  writ  or  precept  on 
*'  which  any  choice  is  made, 
•*  the  like  remedy  may  be 
**  bad,  against  him  or  them, 
**  and  the  party  or  parties 
**  that  willingly  procure  the 
•'  same,  and  every  or  any  of 
*•  them,  by  the  party  grieved, 
••  at  his  election. 

§  4.  '•  And  bv?  it  further 
**  enacted.  That  all  contracts, 
"  promises,  bonds, and  secu- 
**  titles  wlitttyoever  hereafter 
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serve  in  parliament,  are  against  law,  and  pro- 
hibits them. 


Fatoeretum 
dcfinML 


The  statute  then  defines  what  shall  be  a  false 
return,  namely,  the  return  of  any  member  for 
any  county,  city,  borough,  cinque  port,  or  plac^ 
contrary  to  the  last  determination  in  the  house 
of  conmions,  <^  the  right  of  election. 


"  which  shall  be  retamed  or 
**  come  into  his  oflfice,  or  to 
**  his  hands,  and  also  every 
**  alteration  and  amendmenf 
**  as  shall  be  mude  by  him 
**  or  his  deputy  in  every  such 
*^  return  ;  to  which  book  all 
^'  persons  shall  have  free  ac« 
"  cess  at  all  seasonable  times, 
^*  to  search  and  take  true 
*'  copies  of  so  much  thereof 
"  as  shall  be  desiredy  payine 
«  a  reasonable  fee  or  reward 
^'  for  the  same :  and  that 
**  the  party  or  parties  prose- 
**  cuting  such  suit,  shall  and 
**  may  at  any  trial  give  in 
<<  evidence  such  book  so 
**  kept^  or  a  true  copy  there* 
*'  of,  relating  to  such  false 
**  or  doable  return,  and  shall 
'*  have  the  like  advantage  of 
*'  such  proof,  as  he  or  they 
*'  should  or  might  have  had 
**  by  producing  the  record 
**  itself;  any  law,  custom,  or 
**  usage  to  the  contrary  not- 
**  withstanding ;  and  in  case 
"  the  said  clerk  of  the  crown 
**  shall  not,  within  six  days 
*^  after  any  return  shall  come 
*'  into  his  office  or  to  his 
**  hands,  duly  and  fairly 
*'  make  an  en$ry  or  ehtries 


''  as  aforesaid,  or  riiall  make 
«  any  alteratioD  in  any  i»» 
'<  turn,  unless  'by  ordler  if 
**  the  house  of  commonly  er 
**  give  any  certificate  of  any 
**  person  not  retiurned,  or 
<<  shall  wilfully  ne^ect  ar 
<*  omit  to  perform  his  dntj 
**  in  the  premises^  ht  shall 
**  for  every  audi  offence  fiw» 
**  feit  to  the  party  or  partiei 
"  aggprie^ed  the  sum  of  five 
**  hundred  pounda  to  be  re* 
**  covered  as  aforesaid,  and 
^  shall  also  forfeit  and  lose 
**  his  said  office,  and  be  for 
**  ever  incapable  of  having 
*'  ot  holding  the  same. 

§  6.  ^  Provided  always  that 
<<  every  infonnation  or  ac* 
*^  tion,  grounded  upon  this 
**  statute,  shall  be  brought 
'<  within  the  space  of  two 
**  years  after  the  cause  of 
^'  action  shall  arise,  and  not 
*'  after. 

§  7.  **  Provided  also,  and 
'<  be  it  enacted  by  the  aa- 
**  thority  aforesaid,  that  this 
'^  act  shall  continue  for  the 
*^  term  of  seven  years,  and 
^'  from  thence  to  the  end  of 
**  the  next  session  of  parlia^ 

ment,  and  no  longer.'* 
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This  statute^  which  was  at  first  to  be  in  force  ^^-  ^' 
only  until  the  then  next  session  of  parliament, 
was  further  continued  for  eleven  years,  and  till 
the  end  of  the  then  next  session,  by  the  IS  and 
IS  W.  3.  c.  5.  and  was  ultimately  made  perpetual 
by  the  19  Anne  stat.  I.  c.  15  (a). 

» 

The  Stat.  2  Geo.  2.  c.  24  (6),  binding  tb6  (See  «if^,  4«6.) 
returning  officer  by  an  oath  (c)  to  return  such 


€t 
*t 
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(a)  The  stat.  12  Anne, 
Stat.  1.  c.  Id.  **  An  Act  for 
**  making pcrpetwd  an  act  made 
^m  the  seventh  year  rf  the 
**  reign  rf  the  late  king  Wit- 
*^  &ttm^  intituled^  An  act  to 
**  fftvent  false  and  double  re* 
^  turns  ^members  to  serve  in 
**  Parliament .  [A.D.I  7 13.] 
-  ••  Whereas  in  the  aerenth 
**  veaf  of  the  reign  of  the 
^  fate  king  WilTiam  the 
**  third,  an  act  was  niade^ 
<*  intituled,  An  act  to  prevent 
^* false  and  double  returns  of 
**,1nembers  to  serve  in  parUa* 
**  mentf  and  was  thereby 
''  enacted  to  continue  for  the 
'*  term  of  seven  years,  and 
^*  from  thence  to  the  end  of 
**  the  next  'sessions  of  par- 
**  liamenty  and  no  longer ; 
^  which  acty  by  another  act 
'^  made  in  the  twelfth  year 
"  of  the  reien  of  the  said  late 
••  king,  intituled  An  act  for 
^^  continuing  a  former  act  to 
**  prevent  false  and  double  re- 
*'  titms  of  members  to  serve  in 
*'  parliament^  was  enacted, 
*^*  should  therefore  be  in  force 
<*  for  and  during  the  term 
**  of  eleven  years,  and  from 
<*  thence  to  the  end  of  the 
^' first  sessions  of  the  next 


parliament,  and  no  longer  i 

which  said  act  has  been 

found  by  experience  to  be 

very  useful  for  the   pre- 

<«  servation  of  the  rights  of 

*'  the  several  counties,  cities^ 

«  and  boroughs  of  this  king^ 

*^  dom,  in  the    election  of 

**  members  to  serve  in  par- 

**  liament,  and  being   near 

"  expiring  :*'   "  Be  it  there- 

**  fore      enacted,      by    the 

'<  queen's  most  excellent  ma-* 

'<  jesty,  by  and  with  the  ad* 

*'  vice  and  consent  of  the  lords 

spiritual  and  temporal,  and 

commons  in  this  present 

parliament  assembled,  and 

by  the  authority  of  the 

*'  same,  that  the  said  act  made 

'*  in  the  seventh  year  of  the 

*<  reign  of  the  late  king  WiU 

*'  liam  the  third,  in tituled,^ji 

'^  act  to preventfalse  and  double 

**  returns  of  members  to  serve 

"  in  parliament f   and    every 

''  clause,  matter,  and  thing 

^'  therein     contained,    shall 

**  be,  and  is  hereby  declared 

''  to  be  in  full  force,  and  is 

«'  hereby  made  perpetual." 

ijb)  For  this  stat.  see  App. 
xiii. 

(c)  See  App.  xv. 


« 
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•^^'  person  or  perseoff  as  shall  ta  the  best  of  his 
judgment  have  the  majority  of  legitl  yotes ;  bgr 
§  4  enacted  that  such  votes  should  be  deemed 

ST.  sTij  legal  votes,  which  had  been  so  declared  by  the 
last  determination  in  the  house  of  commons, 
which  last  determination  was  thereby  made  inili 
notwithstanding  any  usage  ^Q  the  coptrary^t 

Thus  continued  the  law,  until  the  passinig  of 
the  Stat.  26  Gea  S.  which  substituted  the  de- 
termination of  select  comfQittees  a^  to  the  i^ight 
of  election,  for  ttmt  of  the  house  of  commons, 
Yrher^  the  oierits  of  any  petitiop  depend  iipoa 
such  question  ;  and  this  product  ^  correspoiiil- 
ing  alteration  in  the  rule  by  which  the  return- 
ing officer  was  to  be  gvidec^  in[  the  flection  ^nd 
return. 

The  Stat.  38  Geo.  3.  c.  59.  §  91  {a},  recites  the 
clause  of  the  S  Qeo.  2.  c,  24,  just  referred  to, 
and  repeals  it  in  so  far  only  as  the  same  relates, 
or  might  be  construed  to  relate,  to  any  such  de- 
termination to  be  subsequently  niade  in.  the 
house  of  commons. 

The  election  is  therefore  now  to  be  carried 
on,  and  the  return  to  be  made  according  to  the 
right  of  election,  as  determined  by  the  house  of 
commons,  prior  to  the  passing  of  the  statute 

{a)  For  fliiB  Stat,  see  past,  psrt  3. 
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S8  Geo,  d.  Ci  fl2,,  or  by  a  seldct  committee      ^^^^ 

wti^fe  there  haid  been  a  d^ision  subseqbetit  ibi  See  aiit«,  653.  . 

alttf  ander  the  authority  d^  that  act  -,  and  a  re- 

ttifn  HpoU  any  other  than  litich  right  of  election, 

Witl  b^  a  fsilse  return,  and  will  subject  the  person  LUbiiity  of  n. 

■  •  i-         m,     ^      •»  I  ■        i     1  •  ■    4  •  .       tiirninj  officer 

mwfng  it,  to  be  proceeded  against  as  stated  m  in  reipect  of 
thfe  preceding  section,  or  by  infc/rmation  or  in- 
dictment for  disobedience  of  the  stat.  7  ahd  8 
Wi  9.  c.  7;  als  W611  as  to  a  civil  liability  in  dd- 
itiages  to  the  person  grieved,  which  will  pre- 
sently be  inquired  int6.  12!)  ^''  ***' 

With   respefet  to'  elections  for  knights    of  L«»t  determi- 

.  ,  Dfttion*  la  re- 

sklrev  i — The  right  Of  voting  for  counties  not  de-  spect  of  county 

^  ^      .  eleclioDt. 

p^iidmg,  as  ih  the  case  of  boroughs,  upon  par- 
ticular local  customs,  but  tipon  the  general  law  ^^^'  ^^-  ^^' 
of  the  land,  it  is  not  to  be  expected  that  there 
should  be  many  last  determinations  of  the  house 
6i  of  committers  thereupon.  Disputes  may, 
however,  arise  as  to  the  boundaries  of  counties, 
and  districts  originally  part  of  a  county,  but 
wiricfh  have  been  severed  from  it ;  and  this  may 
produce  a  determination  upon  the  right  of  vot- 
ing for  fi'eeholds  within  the  disputed  limits. 

Yorkshire,  9th  March,  1735.      It  was  pro-  a^joum.cM. 
posed  on  the  part  of  the  petitioners  t<!>  disqualify 
one  William  Stothard,  who  had  voted  in  .right 
of*  fireishotd  at  Acovitb,  in  the  hundred  or  wapen- 
take of  Ainsty^  within  the  connty  of  the  city  of 

•  Sd2 
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York.  Eyidenoe  being  given  as  to  these  facis^ 
and  the  usage  as  to  persons  voting  for  freehold! 
within  the  said  hundred  or  wapentake.  The 
sitting  member  produced  a  copy  of  the  record 
of  ]etters  patent  granted  by  king  Henry  6»  the 
1 1th  day  of  February,  in  the  27th  year  of  hii 
reign  (a)^  to  the  mayor  and  citizens  of  the  city 
of  York^  granting  to  them  and  their  succesaois 
that  the  said  hundred  or  wapentake,  with  the 
appurtenances,  should  be  anneiced  and  united 
to  the  county  of  the  said  city,  and  be  parod 
thereof  The  house  resolved,  that  persons 
whose  freeholds  lie  within  that  part  of  the 
county  of  the  city  of  York,  which  is  commonly 
called  the  Aimty^  have  a  right  to  vote  for  .knights 
of  the  shire  for  the  county  of  York. 


{a)  The  letters  patent  re- 
cited, "  that  the  said  city» 
the  suburbs  and  precincts 
thereof,  was  then  a  county 
by  itself,  divided  and  sepa- 
rated from  the  county  of 
York^  and  called  the  county 
of  the  city  of  York;  and 
that  the  mayor  and  citizens 
of  the  said  city  were  baili£Ri 
of,  and  in  the  hundred 
or  wapentake  of  Ainsty ; 
and  granted  to  tliem  and 
their  successors,  that  the 
said  hundred  or  wapentake, 
with  the  appurtenances, 
should  be  annexed  and  united 
to  the  county  of  the  said 
city,  and  be  parcel  thereof; 
and  that  the  said  city, 
•abuibs  and  precinct,  hun- 


dred, or  wapentake,  and  eadi 
of  them,  with  their  appor* 
tenances,  and  every  thing  io 
them,  and  each  of  them  con- 
tained, except  the  castl^  of 
York,  the  towers,  fosses,  and 
ditches,  to  the  said  castle  be- 
lon^ne,  be  the  county  of  the 
said  city,  separated  and  di- 
vided ^om  the  county  of 
York;  saving  always  to  the 
church  of  York f  and  the  arch- 
bishop, d^n,  and  chapter 
thereof,  and  every  other  com- 
munity spiritual*^  and  tem- 
poral, and  all  and  singular 
other  persons,  all  kind  of 
franchises,  privileses,  rights, 
commodities,  and  customs, 
to  them,  or  any  of  them,  of 
right  belonging." 
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With  respect  to  elections  for  other  places:     ^^SLJj 
If  there  have  been  no  last  determination  or  i*rtdet«rmi- 

natioD,  orif 

report  of  the  right  of  election,  nor  any  act  of  none,  duurier 

or  oiutoni  to 

parliament  affecting  it,  such  right  will  depend  decide  right  of 

electioiL. 

upon  charter  or  usage.      And  if  there  be  no 
charter,  nor  any  certain  custom,  (which  cannot 
well  be  the  case  in  any  place  at  this  day,)  re- 
coarse  must  be  had  to  common  right ;  by  whfch, 
according  to  the  Cirencester  case,  2 1  st  May  1 624,  gvuit.  iot. 
the  elective  franchise  would  be  in  all  men,  in-  itln  u^abit. 
habitants,    householders,    resiants    within    the  hoiden^'mi- 
borough.  *"**• 


There  are  some  few  places  where  the  right  of  in  wme  in- 

ttane^  right 

votmg  has  been   regulated  by  act  of  parlia-  reguutedby 

.   ^  act  of  parliap- 

ment  {a).  ment. 

It  is  obvious,  that  no  agreement  or  consent  NoeomeBiMA 

/•  .  ,  I         •    1         /•    I        •^  aflfoet  right  of 

of  parties  can  alter  or  vary  the  right  or  election,  eieetioo. 
It  was  laid  down  in  the  Cirencester  case,  21st  guuit.  los. 
May,  1624,  before  cited,  that  the  agreement  of 
competitors  or  any  others  cannot  alter  the  law, 
or  make  an  election  by  freeholders  only,  lawful, 
where  the  same  ought  to  have  been  by  all  the 
inhabitants,   householders,  and  resiants.     And 
this  has  been  ever  since  considered  as  the  settled     • 
law  of  parliament  (A). 

(«)    See  jIj^,  liii.  Ixix.  the  qualifications  of  the  eleC' 

1  xzxi.  IxxxT.  ton  were  settled  between  the 

(b)  County  of  Brecknock^  candidates  bc^re  the  ^ec- 

22a  February,  16^,  where  tion,  and  it  was  agreed  that 
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Sect  9.  Besides  his  liabilit/  in  otlfer  w^y^jr  if  ft  re- 

^^   '        turning  officer  makes  a  false  returOi  witi^^  tht 

meaning  of  the  law  as  above  sti^tecj,  the  bpf^ 

will  punish  him, 

14  JounuT^        St.  Ives,  8th  December,  )702«    Resolved  (hat 

Bfitunite|r  of- 
ficer Mriilnga  Mr*  J(>An  HicIfSj  mayor  of  the  ^id   borpugih 

fk\tB  return 

ukM  into       *^  is  guilty  of  n^aking  a  ialse  (e(ura  of  ^  pien^te 

i  '  to  serve  in  parliament  for  the  s^id  borough  oi 

St.  Ives,  contrary  to  the  last  ^etermipatipp  iq 

parliament"    J^\id  he  w$is  ordered  to  h^  ^](W 

into  the  custody  of  the  serjeant  at  arms. 

There  are  also  other  ^^ases,  wt^ich  are  ca;^  of 

false  returns,  but  where  t«be  prin9Lp«^ question  vai 

as  to  the  competency  of  the  returning  oifi^rers 

to  judge  of  the  capacity  or  incapacity  of  candi- 

$ec  ii9it,  lect.     dates,  and  which  will  more  properly  fall  under 

a  subsequent  section. 


S£C'noN  9.     Of  special  Returns, 
Where  special       JT  occasionally  happens,  that  peculiar  cir* 

circumstances  **  /*» 

prerent  a  regu-  cuoistances  prevent  the  ofiicer  holding  the  elec- 

lar  return^ 

those  who  had  leases,  (which  excluded  because  they  would 

must   rnean   chattel   leases,)  not    take   the   oatlis  in   the 

and    Quakers^     that     could  com m on      ibrm,     this    was 

make  out  their  estates,  but,  clearjy    Ulegal.      11   Jouni. 

as  the  (aw  then  stood,  were  403.  " 
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tkm  kmm  making'  his  iretwrn  in  exact  canfo^nriiy    vjt^^ 
to  the  exigency  of  the  writ  or  predepit,  ami 
produce  the  necessity  of  a  return  of  a  special 
nature  (d). 

The  in^ancei  w^ich  most  frie^enffy  oicor, 
uni  those  whi^h  ite  propel^  kic  a  docrble  reti#ili> 
«ld  thtese  #i{l  pi^SentYy  be  Cidrnsidered^, 

B«t  whatevei^  th^  ci«^  nkat  be,  if  thei»6»  be  •«<*  «8'«^ 
zaif  whieh  rendevs^  it  Fmposstble  to  ct^wplete  the-  ipMi«uy itat- 
eicietion;  the  best  course  ie  to  retut^n^  speci^liy^ 
the  vesA  iacts« 

Dehbighshiref  16&K     Thete  waff.no  retaru)  of  d'Ewm,  697. 

Returalog  oi> 

a  Iniight  of  th^  shiTfry  but  the  sheriff  sent!  a  letter  fiwr  ezeatiof 
to^  tlie  bouse/  e:tou9ingi  himself^  by  reasbn  of  making  no  r«- 
riots^^foi*  not  having  executed'  the  writ,  smd  the  su^iiig  rfott! 
hoitise  appe^vs  to  have  been  satisfied  (A)» 

Special'  returns  have  bfeen^  made  in  various  ^•«?«**y«'* 
cai^es;  but  the  house  and:  select  commiCteeSy  in^  mnitbceiMriy 

shewn* 

the  later  instances,  have  examihed  more  can* 
tiously  into  the  grounds  of  such  proceeding,  and 
where  there  has  not  appl^ared-  to  be  a*  sufficient! 
reason  why  thero  should  l)ave  been^  a  depaitufe 

(a)  Spcoiol  returns  are  re-  it  was  stated/ contained  sortie 

cognized  by  the  stat.  25  Geo.  matters  of  importance  not  fit 

3.  c.  84.  to  be  read,  yridtii  it  wav  tlte 

(().  There  was  annexed  to  ptemttire  of  tfaLe;J^Y>^  tbouM 

the  letter  a  schedule,  which,  liot  be  read.  13r£we8,S27. 
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J^^^     from  the  ordinary  course,  they  have  strongly  le- 
preheaded  it. 

i8Jowm.si.  Zeicestershire,  24th  March  and  11th  April 
flM^oL^m  1714.  The  house  took  notice,  by  the  booked 
mM^ return  retufus,  that  the  high  sheriff  of  the  county  of 
prmnted  eze-  Xjeicestcr  had  not  returned  any  knights  ci  the. 

caliay  the  writ  , 

byriou;  on     shifc  to  scrvc  lu  parliament  for  thesaid  county; 

cvidenoe 

iMMd,  eentoiw  and  that  he  had  made  a  special  return,  stating 

cd  and  oofli-  'I 

mittei.  in  substance  that  the  undersheriff  was  proceed- 

ing in  the  election,  when  certain  persons,  to  the: 
number  of  forty  or  more,  riotously,  routously, 
and  unlawfully  to  disturb  the  election,  assaulted 
him  in  the  execution  of  the  writ,  and  beat  and 
ill  treated  him,  and  so  threatened  and  ill  used 
him,  and  made  such  riots,  routs,  affrays,  tumults, 
and  disturbances,  that  he  could  not  cause  -two 
knights  to  be  elected.  The  house  being  inform- 
ed that  two  petitions  against  the  election  had 
been  presented,  ordered  that  a  new  writ  should 
'  be  issued,  and  that  the  undersheriff  should  at- 
tend.— Mr.  Baresby,  the  undersheriff,  attended 
according  to  the  order ;  and  he  being  heard, 
and  witnesses  examined,  both  for  and  against 
him,  the  house  resolved,  that  he  <'  having  ne- 
glected to  return  two  knights  of  the  shire  to 
serve  in  parliament  for  the  said  county  by  the 
l7th  day  of  March,  being  the  day  of  tiie  meeting 
of  Parliament,  was  guilty  of  a  great  breach  of 
the  privilege  of  this  house."    And  he  was  cow^ 
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mitted  to  the  custody  of  the  serjeant  at  arms;—-     ^fSv^ 
On  the  19th  May  following,  he  was  reprimand-  is  Joutil  i«5. 
ed  and  discharged. 

Cwentry^  6th  November  1780.     The  house  aaJovn.  %. 

s  p 
tidcing  notice,  by  the  book  of  returns,  that  the.8.cI«iJ^YS3.' 

sfaerijSs  of  the  city  of  Cweniry  had  not  returned 
any  citizens  for  the  said  city,  and  that  they  had 
made  a  special  return  why  they  had   not  re- 
turn^ such  citizens ;  the  return  was  read,  by 
which  they  certified  that  they  were  impeded  in 
the  execution  of  the  writ,  and  that  the  election . 
was  prevented  by  riots. — Petitions  were  pre- 
sented from  two  of  the  candidates,  and  some  of 
the  freemen^  complaining  of  the  partiality  and 
misconduct  o'f  the  sheriffs.    On  the  15th  March,  38  joun.  394. 
1781,  the  sheriffs  being  heard  in  their  defence, 
it  was  '*  resolved,  that  it  appears  to  this  house, 
that,  at  the  last  general  election  of  citizens  to 
serve  in  parliament  for   the  citj'  of  Coventry^ 
Thomas Nh'on  aud  Thomas  Butler ylhe  sheriffs,  who 
were  the  returning  officers  at  the  said  election, 
were  not  prevented,  by  riots  or  otherwise,  from 
making  a  return  of  members  to  serve  in  parlia- 
ment for  the  said  city.**     And  it  was  "  resolved, 
nem.  con.   that   the  said    Thomas  Nucon  and 
Thomas  Buttery  late  sherifi^s  of  the  said  city  of 
Coventry^  not  having  made  any  return  of  mem- 
bers to  serve  in  parliament  at  the  last  general 
election  for  the  said  city,  are  thereby  guilty  of  a 
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^^^*^  high  violation  of  the  law,  and  a  gross  breach  of 
the  privileges  of  this  houfse/'  And  for  this  ot^ 
fence  they  were  ordered  to  be  Gomnaitled  fo 

«jom.S96.  Newgate.  On  the  16th  March,  the  house  being 

informed  that  Newgate  was  an  impn^ier  place 
for  their  confinement,  removed  them  into  tbe 

Jb.9iu  custody  of  tbe  serjeant  at  arms.     On  the  S7tb, 

they  were  reprimanded  and  discharged. 

fo  Joan.  14.        KnaresboToughf  24tb  January^  and  S6th  aad 
6.c.aRie,*38i.  S7th  February^  1805,  the  baili&  who  had  the 

execution  of  tbe  precept,  returned  spectally, 
that,  having  received  the  precept,  they  attempt* 
ed  to  proceed  to  the  election,  but  that  they  were 
so  interrupted  by  the  violence  of  the  mob,  (the 
manner  and  circumstances  of  which  iaterruptioR 
were  set  forth  in  tlie  return)  (a)>  that  they  were 

(a)  See  the  proceedings  in  consisting  of  several  hundred 

^he9aeantey$2l,  et  teq.  people,  who  had   previously 

The  return  was  as  follows :  obtuined   possessioa    of  tba 

We  the  bailiffs  of  the  borough  stairs  leading  thereto,  aided 

^tKnarcsboroughy  &c.  having  and  instigat^  by  the  fellov- 

received  the  precept  of  the  ing  persons^  viz.  (eightpersoas 

sheriff  for  the  election,  &c.  therein  named),  and  several 

did,  on  the  2dib  July  instant,  others,  whose  names  are  at 

make    a    proclamation,    &c.  present  unknown,    who  not 

**  that,  in  pursuance  of  the  only  insulted  and  pelted  Ae 

said    proclamation,    we    at-  magistrate  and  one  of  the  re> 

tempted  to  proceed  to  such  tuminorofficers^  but  also  took 

election  with  the  assistance  of  the  st^s  from  the  constables, 

Sir  J.  «/.  Bart,  a  magistrate  knocked  them  down  as  well 

for  the  UVst-ridiug   of  the  as  several  of  the  electors,  aod 

said  count} ,  and  of  20  spe*  destroyed  their  clothes,  and 

cial  constables,  but  >vere  uu-  also  dragged  one  of  the  spe- 

able  to  get  to  die  court-room  ciul  constables,  servant  to  the 

by  the  violence  off  the  mob,  said  Sir  «/•  J.  a  considerable 


Hiif^^Ie  to  execute  the  pi^^cept.   It  appeiare4  t|»at      ^^^^ 
\\^s  return  waa  justified  by  the  faqts^  and  i|Q 
l^b^iie  w^  imputed  to  the  returning  officers. 

The  result  of  the  cases  is,  that  it  will  be  in- 
cumbent upon  the  returning  officer  to  establish 
that  he  has  made  every  effort  to  execute  his 
duty,  and  that,  if  he  has  been  prevented,  it  has 
been  by  obstacles  not  to  be  surmounted  by  any 
n^eaps  in  his  power  -y  and  thisi  is  the  more  res^ 
sonable,  a^  h^  is  abundantly  protected  by  the 
powers  of  the  law. 

Befpre  tl^e  duration  of  scrutinies  was.  limited, 
t)^re  were  spip^  iqstances  of  special  returns  of 
a  scrutiny  pending  {a),  but,  as  the  law  no^ 
stands,  the  circumstances  which  occasioned  them 
c^not  aga^in  arise. 


distance  to  the   river  side^  nsekst,  as  there  were  no  soK 

tbreat?|iing  to  drovn  him  ;  diers  nearer  than  the  barnncks 

that,' after  our  return  to  the  at  York,  being  twenty  miles 

)x»urtlioii8e,  the  said  Sip  JT;  J.  from  this  plade,  except  thp 

being    afterwards  accompa-  volunteers  of  K^nor^sborotutkif 

nied  by  /.  fV»  Evq.  and  the  several  of  whom  were  seen  ta 

Rev.  C.  K,  two  other  magis-  encourage  rather  than  sup- 

Stes    £6r    the    &aid   West-  ^ress  the  m,oJt>«.     From  tne 

iingj  finding  that  it  would  above  circui1n8tancp6»  we  here* 

'6tily  endanger  (he  lives  of  by  oertiff,  tbatweareunaWe 

themselves^  the  returning  of-  to  eo^ecute  the  precept  as  di- 

ficers  and  voters,  if  they  at-  rected;  as  witness  our  hands, 

tempted  to  proceed  in  the  this  30th  day  of  July  1804y— 

election,  or  to  read  the  riot  James  CoUiru,  John  Carr^ 

act,  but  would  be  ajbqolfiit^ly  ,     (a),  See^n/^i  712,  (n.) 
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Sect  10.  Cases  have  occurred  of  special  retorns,  where 
questions  have  been  made  of  the  eligibility  of 
the  person  chosen^  but  the  consideration  of  these 
belongs  to  the  next  section. 


See  0tUj  468: 


S  ECHO  N  10.  Whether  the  duabiUty  of  the  perwns  chauM 
can  affect  returns  in  the  first  imtunee. 

IT  is  now  to  be  considered  what  return  is 
proper  to  be  made,  where  the  person  having 
the  majority  of  votes  is  ineligible  or  disquali- 
fied. 

That  it  is  not  within  the  province  of  a  return- 
ing officer  to  judge  of  the  capacity  or  incapacity 
of  candidates,  seems  to  be  the  better  opinion  (a), 
and  if  so,  it  is  his  duty  simply  to  return  the 
person  having  the  majority,  whether  incapaci* 
tated  or  not. 

The  cases,  however,  are  not  consistent  with 
each  other,  which  makes  it  necessary  to  examine 
them  with  some  attention. 

(a)  See  Hey w.  Co.  £K  536. 
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The  following  are  in  support  of  the  above      f^^ 
opinion. 


Leicestershire 9  7th,  8th,  and  9th  February,  If^^  ^*^' 
1620,  Sir  George  Hastings  had  the  majority;  ^c.anitB\. 
but  the  sheriff  returned  Sir  Thomas  Beaumond. 
A  question  was  made  as  to  the  eligibility  of  Sir 
George  Hastings.     In  the  debate  upon  which, 
Mr.  Holt  said,  "  The  sheriff  judge  of  the  number 
erf  voices,  but  not  of  ability  or  disability;  ergo  SJ^JjJf  *^ 
his  return  naught  (a)/'  The  house,  having  decided  ^^\*j  ^  ^^ 

ftbility  ox  cui* 

in  favour  of  Sir  George  Hastings^  ordered  that  di(Utet. 
the  high  sheriff  and  undersheriff  should  be  both 
brought  in  to  the  bar  as  delinquents.  The  speaker 
charged  the  sheriff  as  a  great  offender  to  the 
house  and  to  the  state,  **  that  knowing  Sir  George 
Hastings  to  be  elected  by  the  greatest  number, 
he  refused  to  return  the  election  of  Sir  Greorge 
Hastings  chose,  and  returned  another."  The 
sheriff  confessing  his  offence,  and  the  under- 

(a)  At  the  election  Sir  Tko'  uo  inhabitant  of  the  countj, 
VMS  Beaumond  questioned  nor  freeholder  to  his  know- 
about  being  chosen;  the  sheriff  ledge.  The  merits  were  af- 
adjourned  the  meeting  till  two  terwards  argued  by  counsel 
of  the  clock  that  afternoon ;  before  the  house;  and  they 
when  those  two  gentlemen  decided  against  Sir  TAo.Beoir- 
were  again  chosen^  as  testi-  tnoudf  and  that,  notwithstand- 
iied  by  the  certificate,  and  by  ing  the  stats.  1  Hen.  5.  and  8 
the  undersheriff  present  with  and  23  Hen*  5.  Sir  George 
the  committee.  Asainst  this,  Htutings  was  not  incapable. 
Sir  Tho^  Beaumond,  present,  and  that  his  election  was 
objected  (amongst  other  good, 
things)  that  Sir  George  was 


f§li  or  ttlSTURKS.  [FABtn. 


^^     sheriff  e:ltcu]pathig  himself,  they  ifeceived  tiie 
pardon  of  the  house  upon  their  knees. 

I  Jovrii.  S80.       Ccwntfy,  Qlh  April  16S8.   One  sheriff  retam- 

ed  two  gentlemen  not  resident  in  the  city,  chcml 
SMaa  point      ^7  the  majority ;  the  other  sheriff  two  othen^ 

resident  in  the  city.  The  committee  res<rffe4 
mianimouslj,  that  the  two  first  were  duly  eleoP 
ed ;  and  the  house  agreed,  and  ordered  the  lit^ 
ter  sheriff  to  be  called  to  the  bar,  where»  hliviog 
acknowledged  his  error,  further  puhi^ment  was 
remitted,  and  he  was  ordered  to  join  the  oCher 
sheriff  in  amending  the  return* 

II  joiini.8oi.  Liverpool,  11th  January  1694.  The  lK>use  oi 
RfeianfDf  of.  commons  resolved  that  Mr.  Alexander  NorreSi 
upMbimwir  mayor  of  this  borough^  ^^  having  taken  upoa 
aMd^ofomo-  him  to  judge  that  Jasper  Maudii,  E^q.  being 
ntaTDinff^tha^  coroner  of  the  siaid  borough,  was  incapable  to 
vpMiin^^  be  elected  a  burgess  to  serve  in  parliament,  al- 
^i4^p«dt7,oen-  though  duly  chosen  ;  and  having  made  a  false 
uken  into  cut-  feturu  of  Thomos  BrothertOHj  Esq.  to  serve  as  a 

burgess  for  the  said  borough,  hath  herein  vio^ 
lated  the  rights  of  the  commons  oi  England^  and 
broken  the  privileges  of  this  house/'  And  be 
was  sent  for  in  custody  of  the  Serjeant  at  arms^ 
where  he  remained  till  the  20th  February,  when 
he  was  reprimanded  and  dfscbarged. 

The  cases  alluded  to  as  inconsistent  with  those 
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above  mentioned,  are  (with  one  exception)  of  a  f^J^ 
later  date.  It  is  to  be  observed,  however,  that 
their  operation  is  matter  of  inference  only. 
They  are  cases  where  the  officers  mast  in  reality, 
though  not  in  terms,-  have  taken  upon  themselves 
to  judge  as  to  the  capacity  of  candidates,  and 
where  they  escaped  without  censure,  there  being 
no  positive  adjudication  as  to  the  propriety  of 
their  conduct. 

Leominster.  22d  March,  1662,  a  poll  was  de-  8Jwini.393. 

"^  Returning  of- 

hied  to  Mr.  Coningsby^  (then  supposed  to  be  soer  denyinir  • 
ineligible).     It  was  said,  the  denying  the  poll  rappowd  to  be 
to  him  could  not  avoid  the  election,  and  the  eeoiured. 
sitting  members  were  declared  duly  elected. 

ffaslemere,  10th  November,  1702,  and  Nor-  HJr«iim.sd, 

(and  |Mitf  790.) 

wich,  6th  December,  1705;  Cockertnouth^  l8tk  i5Joiini.5S. 
January,  1717;  were  cases  of  double  returns,  uiOfiMC, soo) 

IS.  Joimi.  0EB|. 

where  the   persons,   by  the  numbers   entitled  673.(uid|0tf, 
tp  be  returned  being  supposed  to  be  incapa^  Retaminf  of- ' 
citated,  the  officers  returned  other  candidates  ot^culdi-^ 
also.     In  each  of  these,  as  well  as  in  that  about  u^n'o'thoM 
to  be  next  mentioned,  -the  returning  officers  jLTTiJfthiirtter 
mi9St  have  entertained  the  question  of  the  capa^  Jf  Sf  ibShJI^ 
city  or  incapacity  of  catididates;  and  it  does  J|JS|^*"^**^ 
not  appear  that  they  were  censured  for  so  doing, 
although,  in  the  latter  case,  the  conduct  of  th^ 
officer  was  strongly  reprobated  in  another  par- 
ticular  (a). 

(a)  See  (mte,  AS6. 
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8^«^  Bedford,  2d  and  14th  February,.  1727,  and 
siJoiini.34.  16  April  1738. — Lord  Ongley  s^nd  Mr.  Metceff 
8.  p.  as  to  one  had  a  majority  upon  the  poll,  but  Mr.  Orlebar 
ditoi.  and  Mr.  Brace  were  returned*    The  two  former 

petitioned ;  but  it  appearing  that  Lord  Onghf 
had  an  office  touching  the  collecting  of  .the  cui> 
toms,  it  was  therefore  resolved  ^'  that  he  was  in- 
capable of  claiming  to  sit  in  parliatnent  for  tbe 
said  borough.^  Whereupon  it  being  admitted 
that  Orlebar  and  Metcalf  were  duly  elected,  and 
no  defence  being  made  by  Brace,  it  was  so  re* 
solved. 


I  Peck.  5^.  FUntshire,  1797.     Sir  Thotnas  Mosiyn,  wLo 

Sembie  ttmn  had  the  majority,  and  was  returned,  was  a  minor; 
the  retuniiDff  and  public  uotice  thereof  had  been  given  at  the 
dUnvtion  election.  The  committee,  after  resolving  that 
tarn  a  candi-  bc  was  uot  duIy  clccted,  and  that  the  petitioner, 
toattooipaci-  Mr.  Llo7/d,  ought  to  have  been  returned;  re- 
*^**^*  solved,  *'  that  the  counsel  for  the  returning  of- 

ficer should  be  called  in,  and  informed  that 
they  were  ready  to  hear  Iiim,  before  they  de- 
termined upon  the  question  whether  the  elec- 
tion or  return  was  vexatious,  and  corrupt.'*  Aflter 
hearing  the  counsel  for  the  returning  officer,  they 
decided  the  election  and  return  to  have  been 
vexatious,  but  not  corrupt. 

This  course  of  proceeding  seems  to  imply, 
that  the  officer  had  a  discretion  whether  to  re- 


turn  a   person  objected  to  as  incapacitated;      ^;i^' 
otherwise  it  is  not  Very  obyiiios  to  tirhat  point 
his  counsel  could  have  had  to  speak. 

The  abofe  two  sets  of  cases  cannot  hi  recon«  Grounds  for  a 
cited  with  each  other ;  but,  in  judging  of  theit  fioe/liMii^iDg 
wdght,  it  is  to  be  observed,  that,  in  the  first  question  of  id. 
class  of  them,  what  is  laid  down  is  more  ex«f  ^dlTei,  uk?°* 
press  and  positive ;  and  that,  in  adopting  the  ![^lSii!^°fo^h« 
doctrine  they  support,  less  risk  is  incurred  'by  "^®^*J^- 
the  returning  officer,  inasmuch  as,  by  making 
his  return  according   to  the   numbers  on  thd 
poll,  he  cannot. well  expose  himself  to  any.cen'«> 
sure.     And  with  respect  to  the  persons  who  are 
the  subject  of  the  return,  it  is  always  to  be 
remembered,  that,  if  an  incapacitated  person 
becomes  acandidate,aproper  notice  will  prevent  (^tnu.^ip, 
Hhie  necessity  of  another  election  in  the  event  of 
fais  being  chosen  and  returned.    Whereas^  if  the 
other  course  be  taken,   of  partially  or  wholly 
putting  aside  the  person  chosen,  as  incapacitated^ 
and  he  should  eventually  be  adjudged  not  to  b^ 
sOy   he  would  have  great  reason  to  complain^ 
whether  another  person  should  have  been  re- 
turned singly  in  bis  stead,  or  joined  with  hrm  in 
a  double  return. 


3  £ 


« 


OC  aETURNi. 
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Sbct.  11.     Of  douklt  returns* 


IT  sometimes  occurs,  that,  upon  the  close  of 
the  poll,  more  persons  than  what  are  required 
by  the  exigency  of  the  writ  or  precept  to  be 
chosen,  have  apparently  au  equal  claim  to  the 
return  (a).     This  is  the  case, 


M  of  eqna- 

r  of  num- 


2e  anff ,701 , 
2.) 


1«  Where,  upon  casting  up  the  votes,  there 
is  an  equality  of  numbers,  in  favour  of  dif* 
ferent  candidates,  there  being  no  dispute  aboat 
the  right  of  election*  We  have  before  seen, 
that,  in  such  cases^  unless  there  be  a  particular 
custom  to  that  effect,  the  returning  officer  ii 
not  entitled  to  the  casting  vote ;  and  altboagh 
it  was  formerly  said  that  the  electors  ought 
to  continue  together,  or  to  meet  again  (6)  till 
they  could  agree  to  an  election  by    plurality 


(a)  Bedwin^  J ih  December^ 
J  747.  There  was  a  double 
rptgrn  by  the  same  ofiicer, 
made  by  consent  of  candi- 
dates, there  being  some  con- 
fusion  in    taking    the    poll. 

'25  Journ.46l. 

{b)  C/iippeuhamf  pth  April^ 
1624.  A I  the  election  011  the 
2l8t  Jan.  Mr.  Maynard  was 
elected  in  the  tirst  place,  and 
80  pronounced  and  acknow- 
ledged widiout  contradiction 
of  any  ;  and,  for  tlie  second 
place,  Sir  Francis  Popham 
aud  Mr.  Pym  had  equal  num- 


bers, the  one  having  the  voice 
of  the  bailiff  and  five  bnr- 
gesses^  the  other  of  six  bur- 
gesses; and,  by  agreemeot, 
the  electi<»n  for  the  second 
burgesship  was  adjourned  till 
the  23d,  at  the  same  place  ; 
yvhen,  upon  a  dispute  about 
the  rigiit  of  election,  a  double 
return  w^A  made.  It  was  de- 
termined that  the  first  bur- 
gess was  duly  elected,  and 
M  it  was  conceived  by  the 
committee,  and  so  reported 
to  the  house,  and  there  re- 
solved,    that     Sir     Francis 
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Tdr 


of  Toices ;  the  practice  now  is,  in  cases  of  equa*      ^'21' 
I'lty,   to    return   so  many  candidates  as   shall 
have  such  equal  pretensions.    Gatton^  5th  May,  s  Journ.  13. 
1 660;  New  Windsor^  14th  May,  1689;  Calne,  JSJoHUIim 
12th  March,  1701  ;  Cirencester^  3d  Nov.  1705;  isjonm.  if. 
OU^Sarim,  llth  Dec.  1705;   Harwich,    13th  le'jmirii  56. 
Jan.  1708;  Tiverton^  1st  Dec.  1710;  Clitheroe,  fg  j^Ira.s^. 
28th  and  80th  March,  1715  j   Droitwich  and  ^  j„„r„.  4t4, 
Great  Bedwyuy  17th  Nov.  1747;  Bury  St.  Ed^  2?j«tfrn.88. 
vmnd*s,  2d  Dec.  1754 ;  Appleby y  3d  &  10th  Feb.  \^^,n^' 
1756 ;  Mitchell,  Dumferling,  1803.  ^^^^^'       ' 


2.  Where  it  is  uncertain  to  whom  it  legally  where  ndrerae 

i_    1  -1  •  /*•  •  cUlniJi  to  be 

belongs  to  be  returning  officer,  there  being  ad-  retuniiogf  of- 
verse  claims  either  in  respect  of  different  offices,  (^it^anu,  part 
or  of  different  titles  to  the  same  office.  '^  •ps.  §4.) 


This  necessarily  produces  a  double  return, 
bc«cause  the  election  can  only  be  duly  holden  by 
the  proper  officer,  as  we  have  already  stated;  Ante, a5o. 
and  where  it  has  been  uncertain  who  such  pron 
per  officer  was,  the  claimants  have,  in  many  in- 
stances, each  taken  a  poll ;  that  only  which  was 


Pophamf*  (in  whose  fftvour 
the  right  of  election  was  de- 
termined by  a  previous  reso- 
|ution)y  **  was  duly  elected 
in  the  second  place  at  the 
tecond  meeting  ;  for  the  ad- 
journment by  the  .bailiff  and 
ifeieven  that  effe<;tually  attend- 


ed the  first  day,  and  could 
n(tt  then  agree,  wus  a  good 
adjournment;"  and  »t  such 
second  meeting,  he  had  ».  ma- 
jority of  those  who  had  a  right 
to  vote.  Glanv.  47«  iSl*  6*1: 
1  Journ.  759.  S.  Q.  ante, 
6S7. 


3e  2 


Y08  OW  SSTUBWS.  QVAETIL 

^^}}j     taken  by  hini  who  should  evenlnallj  torn  out  to 
he  the  proper  officer  being  to  be  acted  apoo* 

isJovn.  Such  were  the  following  cases:  CUtkeroe.\Slb. 

9M.  SS5  S59  €7  9  « 

lAmu,4tis.    '    14th,  20th,  &  2Sd  Jan.  1706;   Mimehead^  %% 

451  ) 

i8joiini.S4d.  l6th,  Hnd  S3d  May,  1717;  Afinehead,  9tb  aad 
(^f^7.)      23d  Jan.  1721  ;  Milborne  Part,  1st  Feb.  1727i 

]l9J««rn.705.    J^^f,^^^^   p^^f^    j^^j^    j^^^     ^^j    gj    p^^^    jy^y. 

U  j^  m  Downtouy  17th  June,  1784,  and  I7th  Feb.  ITMi 
iLid-iw:  F<me}fy^i\i  Feb.  1791;  Hettstan,  1 7th  Dec. 
1  pSa"?!      1790  i  Oakhampton,  4th  Feb.  1791. 

1  FrM.3. 


In  most  of  these  cases,  the  questtcm  as  to  the 
title  of  the  returning  officer  viras  first  disposed  of, 
and  the  return  amended  accordingly  in  the  first 
instance. 

Where  right  of      3.  Where  the  right  of  election  is  either  wholly 

eleeiioii  dii-  . 

puted.  Or  partially  disputed,  and  there  are   candidates 

respectively  having  a  majority  on  the  different 
all  edged  rights. 

In  these  cases,  from  tlie  uncertainty  of  the 
proper  right  of  voting,  it  may  well  happen  that 
one  party  may  have  the  majority  as  founded  npon 
one  right,  and  another  upon  another^  Where 
this  occurs,  if  the  returning  officer  does  not  feci 
bimseU  justified  in  deciding  as  to  which  is  the 
proper  right,  he  may  return  the  parties  elected 
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Hpon  both  groiincls,  m  wfts  done  ia  the  fotfW-      ^^'  ^^* 
utg  cas6f . 

HertfoMshire^  30th  April,  16I50;  whet^  a  iojouni.395. 
partietila^  clarss  of  voters  being  objected  to,  the 
firt*  of  the  election  depending  upon  the  admis- 
sion of  the  votes  of  seventy-three  quaker?,  Mr. 
Freeman  and  Sir  Charles  Casiar  were  both  re- 
turned. 

Horsham^  20th  and  29tli  Dec.  1 806,  and  8th,  63  Journ  lo. 
20th,  a-nd  9}st  Jan.  1807.  A  qnestion  was  nlade 
dt  the  election,  as  to  what  constituted  such  ^ 
burgage  tenement  as  gave  the  right  of  voting ; 
attd  Lord  Fttzharris  and  Lord  Paimerston  upoti 
one-ground,  and  Mr.  Wilder  and  Mr.  Jones  upott 
another,  were  all  returned. 

The  returning  officer  must  not  presume  to 
take  this  §tep,  unless  he  have  a  real  bondjide 
doubt^  otherwise  he  wilt  place  himself  in  a  situa- 
tion, of  great  jeopardy. 

4.  There  have  been  cases  also,  wlfere,  upoa  ^^i,^^  ^^y^^ 
doubts  as  to  the  eligibility  of  candidates  haviilgf  Sf*^*"^]?^!^ 
the  majority,  returns  have  been  made,  both  o£ 
such  candidates,  and  of  others^  who  claimed  to 
be  returned  upon  the  ground  that  the  election 
of  those  who  were  first  upon  the  poll  was  nu- 
gatory. 


OF  b£tc;rks» 


[fast  n. 


11. 


11.86, 
e,  793.) 


Haslemere^  1  Oih  November,  1 702»  Theqaes- 
tion  was  between  Mr.  Oglethorpe,  and  Mh  Tidi- 
borne.  The  former  was  entitled  to  the  return  in 
point  of  numbers.  An  objectioit  was  made  to 
him,  that  he  was  not  21  years  of  age  at  the 
time  of  the  election.  A  double  return  was 
thereupon  made,  of  Mr*  Oglethorpe  in  one  in- 
denture, and  of  Mr.  Tichborne  in  another.  Tbc 
house  having  tried  the  question  of  the  age  of  Mr. 
Oglethorpe,  resolved  that  he  was  duly  elected. 


ni.  55. 
f«,  83. 
0(11). 


In  the  before-mentioned  case  of  Noi^zvich,  6th 
Dec.  1705.  The  majority  on  the  poll  was  for 
Mr.  Bacon  and  Mr.  C/uimbers ;  but  the  other 
candidates,  Mr.  Blojield  and  Mr.  Palgrave^  in* 
sisted  that  the  first  were  ineligible.  They  were 
all  returned.    The  two  former  were  seated. 


rn.678,       Cockermoutk,   18th  January,  1717  (a).      Sir 


17. 


(a)  The  bailiff,  in  this  case, 
indorsed  upon  the  precept  as 
follows : 

'^  Executio  istius  prsecepti 
patet  in  qii&dam  scliedul^ 
huic  prsecepto  annex* ;  cum- 
que  per  idem  pro^ceptu' 
mihi  pra;cipitur  ad  elig^en- 
d*  uu'  burgens*  burgi  infra- 
script*  idoueu*  et  discretum ; 
attamen  ex  quo  post  cap- 
tionem  Tociiai  sive  suifragiop* 
omniu*  et  singuioruixi  elec- 
torum  compareiitiu'  in  pleol 


curiA  ejoadem  bnrgi  tent' 
apud  le  Guildhall  pro 
eodem  burgo»  die  et  anno  in 
indenturis  annex'  specificat' 
ad  eligend'  un*  burgena*  pro 
burgo  prsedict'  octogint*  et 
quatuor  electoruna  praed'  pro 
Percjf  Seymour^  ar*  c^pnimuDit' 
vocat*  Lord  Percy  Seymour, 
et  nontigint'  elector*  prcd' 
pro  Wiffrido  LawsoHy  Bar' 
•i^ragia  deder* ;  cumquc  ad- 
tunc  et  ibidem  allegat'  ac  per 
testes  fide  dignos  probat*  futt. 


CtfAF.  kin*i  OP  KBTURNS;  *W 

• 

Wilfrid  Lawson  had  the  majority,  but  it  wa$  ob-  ^^^ii^ 
jected  to  him  that  he  was  a  minor  ;  whereupon- 
the  returning  officer  returned  both  him  and 
Lord  Percy  Seymour. — Sir  Wilfrid  Lawson  ad- 
mitted his  minority,  and  the  return  was  amended 
by  order  of  the  house,  by  taking  off  the  inden*' 
ture  by  which  he  was  returned. 

It  seems  however  very  doubtful,  for  reasons  ^i^  "'^'^'  ***** 
already  stated,  whether  this  is  a  proper  ground 
for  a  double  return. 

5.  Another  ground  for  a  double  return  haa  tiny  peadiag. 
been,  where  a  scrutiny  had  been  granted  by  the 
returning  officer,  and  the  scrutiny  was  un||nish-« 
ed  at  the  time  the  writ  was  returnable^ 

This  was  done  in  the  case  of  Oxfordshire,-  ig.s^Io! 
18th,  20th.  Nov.  and  8d  Dec.  1754.  Lord  ^.f '^•- ''^^ 
Parker^  S\v  Edward  Turner ^  Lord  Wenman^^ 
and  ^iTjamts  Dashwoodj  were  candidates.  The 
sheriff  declared  the  majority  in  favour  of  the 
two  latter,  but  having  granted  a  scrutiny  to- 
the  two  former,  he  allowed  them  to  go  through 
all  their  objections,  before  he  would  enter  into 
those  that  were  made  by  the  two  latter.  On" 
the  23d  day  of  the  scrutiny,  he  put  a  period  to 

quodprtfd*  WUfridut  Latoson  ihea  prefat^  Percy  Seymour^ 

adtunc    mtkiis    infra    ssUlX^  ac  id  olteri  indcDtnrl  BnnejJ 

▼iginti-uDius  annorain  exitt-  nomen  prcBfut*  WUfridi  Loto- 

ebat,  ct  adbuc  existit ;  Ideo  son^     insert     feci.— Thomas  > 

in  uu'  indenture  annex^  ncv-  France,  bailifK" 


^t'  itt  for  tbe  pivrpofie  of  returqjiog  th&  wril^  «nd 
thisreupon  returno^  ^1  ^^P  fy^^.  candid^^%  Dofci 
Mrit)»st;axH)ing  t^at  I^ord  TFcnmau  aod  Sir  Jidws 
Daskmod,  hafl  a^  majority  apaa  tb^  poll  o/*  votes 
i|at  disallowed.  The  h9Ujs;e  do  not  atpp^  to 
b^vi^  disapproved  tbis  co^r^  inasmuch,  as  a 
motion  that  the  sheriff  should  attend  tbe.  lioose 
to  answer  for  so  doing,  was  negatived. 

[^^  It  is  to  be  collected  from  the  general,  priiiciple 
^^  of  all  the  cases  of  undue  or  improper  retBrm 
which  have  been  mentioned  in  the  different 
parts  of  this  chapter,  and  particularly  from  that 
)^'  of  Lhkeard  1 804,  that  the  making  a  double  re* 
^  turn,  where  circumstances  do  not  imperiously 
call  for  it,  will  be  a  high  offence  in  a  return* 
ing  officer,  under  the  law  of.  parliament,  and 
will  subject  him  to  be  dealt  with  by  tbe  house 
of  commons,  as  in  all  other  cases  of  undue  or 
false  returns,  as  well  as  to  the  particular  re- 
sponsibility to  the  party  grieved,  which  is  about 
to  be  stated.  And  it  is  to  be  observed,  that 
the  Stat.  7  and  8  W.  S.  c,  7  (o)j  classes  false  and 
double  returns  together  as  an  abuse  of  trust, 
in  a  matter  of  the  greatest  consequence  to  the 
kingdom.  This  clause  speaks  of  double  returns 
generally,  but  that  must  be  taken  a^  meaning 
doubte  returns  wilfully,  falsely,  and  maliciously 
made,  as  contemplated  by  §  3  of  that  act. 

(a)  For  this aUtute, ^eante,  J/fQ. 
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Ib  4o9ble  retires  QpQa  the  firafc  gromiclf  (as      ^^n 


W^l  as  upqu  the  foiwrth  and  fiitt^  if  sucb  doi^b)^  MftDoeror 
Cffe«ros  oao  prQperl J  be  iQa^ie,)  ihfi  return  of  tfa^  JiJiSiJSt '**''^ 
di^fsreat  Qgndidat^^s  may  b^  made  eitl^r  by  tMi 
iliMni^  indenture  (a),  as  m  the  nature  of  a  9jpewik 
c^urn^  or  by  separa^  iod^tureg  r^^u t  th^  If^t^C 
is  the  more  usual.  Iq  those  upon  tbe  seccpEvJii 
and  third  grounds,  the  return  of  the  different 
capdidates  are  neoe8^a^ily  made  by  ^epapate  in- 
dentui^es. 

Where  there  are  double  returns  made  to  tlie  ^••M<f«i«T« 

W  be  nftde  at 

sberiffj^  he  mMst  return  them  to  chancery  at  the  «»« t^ae- 

same  time: — Great  Marlaw^  22d  March  1688.  10 j««ni. d^sl 

There  was  at  first  but  one  indenture  retumedi^  17. 

and  another  was  added  a,  fortnight  aftenwacds ; 

the  bpuse  resolyed  tliat  this  was  not  a  doqble  v^ 

ti^rUj  anfl  x^aused  the  latter  indenture  tQ  be,  tak^a 

offthefiL?. 

Members  returned  upon  double  returns^  aire 
incapable  of  sitting  tiH  the  returns  are  defcev^ 
mined  by  a  committee,  and  there  is  a  resolti^oO' 
of  the  house  to  this  effect,  at  the  commenoei^ 
ment  of  every  session. 


(a)  It  will  be  seen  that  it 
may  be  of  some  advaatage, 
where  several  are  returued  by 
one  indenture,  to  be  named 
iirst  in  that  indenture;  or, 
where  there  are  several  in- 
dentures, to  be  returned  by 
that   which   is    immediately 


annexed  to  the  writ  or  pre* 
cept,  as  that  circumstance 
decides  who  shall  first  pro- 
ceed upon  the  petition.  It 
seems  to  be  the  duty  of  the 
returning  officer  to  name  that 
candidate  first  whom  he  con* 
siders  best  entitled  to  the  tent. 


80jk  Ot   EftTUtlNS.  [rARTH. 

s^^Vl**  iThe  usual  way,  in  making  double  returns,  is 

cricUade,  to  return  all  having  an  equal  claiuci,  '^  as  daljr 
1  Doof.ff  («•)  elected ;"  and  in  one  case,  the  consequence  of  a 
MfidMii,  departure  from  that  mode,  was  that  it  was  not 
r^d.79.        considered  as  a  double  return  before  the  select 

committee ;  but  in  a  more  recent  case  the  com- 
mittee decided  otherwise. 

\  Peek.  50ft.  Colchester  1789. — ^I'he  return  stated  specially^ 

that  Mr.  Jackson  and  Mr.  Tiemcy  were  candi- 
dates, and  that  each  had  six  hundred  and  forty 
votes  at  the  close  of  the  poll,  but  did  not  say 
that  either  was  duly  elected ; — Mr.  JacksorCs 
name  standing  first  upon  the  return.  A  ques-. 
tion  was  made  upon  this,  whether  it  was  a 
double  return,  within  the  meaning  of  the  order 
of  the  house,  of  18th  March  1727,  as  to  which 
side  should  begin.  The  committee  decided, 
that  it  was  not  a  double  return  within  the  mean* 
ing  of  that  order. — But  this  decision,  which  was 
pressed  upon  the  committee  in  the  Dumferling 

(t«e/>«#e,827.}  case,  1803,  must  be  considered  as  having  been 

overturned  by  that  case. 
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Htfi.  IS. 


Sbction  ]d«  Ofihe  remedy  to  the  party  grieved  t» 
cases  of  false  returns,  or  double  returns  improperljf 
made;  or  of  delay  or  refusal  in  making  returns.  .. 

1.  THE  law  at  first  regarded  the  mischief  of  Orifinmiiy, 

!•  1  1  ^  '         m  t  party  gtievid 

false  returns,    only   so  far  as  it  affected  the  had  oo  re- 
public, and  the  place  to  be  represented,  by  the  "*  ^' 
substitution  of  other  persons  than -those  legally 
elected,  to  be  members  of  the  house  of  commons. 

The  stat.  7  H.  4,  c.  15  (a),  which  first  re- 
gulated county  elections,  recites  the  grievous 
complaint  of  the  commons  "  of  the  undue  elec- 
tion of  the  knights  of  counties  for  the  parlia- 
ment, which  be  sometimes  made  of  affection  of 
sheriffs,  and  otherwise  against  the  form  of  the 
writs  directed  to  the  sheriff,  to  the  great  slander 
of  the  counties,  and  hindrance  of  the  business  of 
the  commonalty  in  the  said  county/' 


■  :•  t  I 


But  neither  the  recital  nor  the  enacting  part 
of  that  statute  contemplate,  in  a  false  Return, 
any  injury  done  to  the  person,  who  although  in- 
titled  so  to  be,  should  not  be  returned. — The  stats. 
11  Hen.  4,  c.  1  (i),  and  8  Hen,  6,  c.  7  (c),  the 
former  of  which  makes  sheriffs  punishable  by  fine, 

(a)  For  thi»  sUt.  set  ante,  529.  {*)  Uid.  7(54. 

(c)  Ibid.  767^ 


\ 


Of   RETURNS.  [faRTH* 

^  and  the  latter  by  fine  and  imprisonment,  in  re- 
spect of  false  returns,  still  maintain  the  same  tone 
ia  this  respect :  although  by  the  Imat,  the  knighti 
unduly  returned  were  to  tose  their  wages. — >Tbis, 
however,  was  probably  intended  rather  to  relieve 
the  county  from  the  payment  of  wages  to  a 
person  whom  it  did  not  choose,  than  as  a  pu- 
nishment to  the  person  unduTy  returned. 

Thus  far  the  statutes  applied  to  writs  only:— 
As  early,  however,  as  the  reign  of  Henry  6,  a 
remedy  was  given  to  the  party  grieved  in  the 
case  of  a  false  return,  and  this  extended  to  re- 
turns, both  under  writs  and  under  precepts. 

to  With  respect  to  returns  under  writs: — ^The 

ofor-   Stat.  S3  Hen.  6,  c.  14,  §  1  (^i),  in  addition  to  the 
every  ^^^  ^^^  imprisonment  thereby  imposed  upon 
iUM,  sheriffs  in  respect  of  false  returns,   as  already 
"        mentioned,,  ordains  that  every  sheriff,  at  every 
^^      time  that  he  doth  contrary  to  that,  or  any  statute 
^^^     for  the  election  of  knights,  citizens,  and  bur- 
gesses, befiore  that  time  made,  is  to  forfeit  and 
pay  to  every  person  chosen  knight,  citizen,  or 
burgess,  in  his  county,,  and  not  duly  returned, 
^100,  and  the  person  so  grieved  is  to  have  his 
action  of  debt  against  such  sheriff,  liis  executors, 
or  administrators,  for  the  same,  with  the  costs 
spent  in  that  case. 

{a)  For  this  stat.  see  ante,  3QS,  ct  itq. 


CHAF.  XXII.]  OF   EBTVRII8.  00? 

By  §  S  {d)f  the  koight,  citizen^  or  burgess      ^^^  '^* 
chosen^  and  not  returned,  is  to  begin  bis  action  Action  [©be 
within  three  months  after  the  parliament  com-  thl^'JlollK'' 
menced ;  and  he  is  to  proceed  in  the  suit  effec-  ||!f ti^e'^uiai^,'^ 
tually,  and  without  fraud ;  and  if  he  do  not,  ^^' 
another  that  will  sue,  is  to  have  the  action  of 
debt,  and  to  recover  the  same  sum  with  costs  as 
before-mentioned  (b). 

With  respect  to  returns  under  precepts :— «The  Retarns  td 
same  statute  23  Hen.6^c.  14,  §  1,  in  addition  Mft7on,ice.to 
to  the  forfeiture  to  the  king  before-mentioned,  andmuto 
makes  any  mayor  and  bailifis,  or  bailiffs  or  for  auet  ■nd'^ 
bailiff,  where  no  mayor  is,  returning  other  than  DorreiarMd! 
those  chosen  by  the  citizens  or  burgesses  of  ^^**"'**^^*^ 
cities  and  boroughs^  liable  to  forfeit  and  pay  to 
the  person  chosen  and  not  returned  «;C40,  to  be 
recovered,  with  costs,  in  the  manner  stated  in 
the  case  of  knights  of  the  shire,  and  with  the 
same  provisions  as  to  other  persons  suing,  in 
default  of  the  party  grieved,  and  in  all  other 
respects. 

With  respect  to  returns  both  under  writs  and 
under  precepts: 

As  a  seat  in  parliament  became  more  an  ob* 

{a)  See  anie^  400.  above   penaltiet  is  to  have 

{h)  By  §  1  and  3,  no  de-    any  wager  of  law  or  oisoign. 
fendanl  in  any  suit  for  the 


turns. 


BOS  OF   RETURNS  [PART  IT. 

Sect  12.  ject  of  ambition,  and  consequently  of  compe- 
^  titioD,  the  compensation  to  the  party  grieved, 
for  the  injury  by  him  sustained  in  respect  of  a 
false  return,  or  an  illegal  double  return,  became 
very  inadequate,  while  it  was  limited  to  the 
forfeiture  imposed  by  the  statutes  in  his  favour. 

No  action  liet        ^jj  [^^^L  arose  that  an  action  at  law  would  lie 

at  oommoB 

law  in  reipeot   Jq  either  casc,  whereby  the  person  intitled  to  be 

effalMor  '  . 

doobtore-        retumcd,  or  to  be  returned  singly,  might  indcfn- 

nify  himself  for  the  injury  sustained  by  a  false 
return,  or  by  an  improper  double  rcrturn  wilfuilj 
made;  and  several  actions  upon  the  latter  ground 
were  brought  (a),  and  at  first  entertained,  butupoa 

(a)  Barnardiston  v.  Soame*  by  the  jury,  the  actiOD  laj. 

An  action  was  brought  hy  Mainsfordf  J,  douhted.    But 

the  plaintiff  against  the  de-  notwithstanding  this  charge 

fendant,  who  was  sheriff  of  of  the  malice,  the  judgment 

Suffolk^     charging    that     he  was  reversed  in  Cam.  Scacc. 

malicioush/  intending  to  de-  and  that  judgment  of  reversal 

prive  him  of   the   office   of  was  affirmed  in  parliament.  2 

knight  of  the  shire  made  a  Lev.  114.  1  Eabt,  56&,  (o). 

double  return.     Upon  a  trial  3  Lev.  30.    1  Lut.  89.   7  Su 

at  bar    Twj/sden^   Raiuhfurd^  Tr.  431.  443.  452. 

and    IVyldCy   justices,    held,  O/ia/ow  v,/?/7o/!ry,  M.33  Car. 

and  80 directed  the  jury,  that  2,  was  an  action  brought  by 

if  the  return  were  made  ma^  the  plaintiff;  who  was  chosen 

iidouslj/f  they  ought  to  find  one  of  the  burges^eii  to  serve 

for  the  plaintiff;  which  they  in  parliament  for  Haslemert, 

did,    and   gave    him    ^800  by  the  majority  of  the  elec- 

daraages;  und  on  motion  in  tors,  against  the  defendant, 

arrest   of  judgment,    Ilale^  who  wiw  returning  officer,  for 

C  J,  bein^    in    courts  he,  returning  another  per?son,  as 

Twysden  and  Wylde^  justices,  well  as  the  plaintiff. — On  not 

held,  that  forasmuch  as  the  guilty  pUaded,    and  a  ver- 

return  was  laid  to  befaise  ei  diet  for  the  plaintiff,  it  was 

maUtiu$e  et  ed  inlentioHe  to  moved,    in   arrest  of  jude- 

])ut  the  plaintiff'  to  charge  ynent,  that  the  action  woul4 

and  expence,  and  so  found  not  lie ;  and  of  that  opinion 


CHAP.  XIII.]  OF,;  RETURNS.  SQ^ 

grave  consideration  the  law  was  decided  to  bq  ^^  ^s* 
otherwise,  and  it  was.  solemnly  determined  that  r'  . 
no  such  action  would  lie. — ^Tbe  legislature,  how- 
ever, at  length  adverting  to  false  and  double  re- 
turns, as  being  an  abuse  of  trust  in  a  matter  of 
the  greatest  consequence  to  the  kingdom^  and 
as  an  injury  to  the  persons  duly  chosen,  by 
keeping  them  from  their  service  in  the  house  of 
commons,  and  putting  them  to  great  expence  to 
make  their  elections  appear,  interposed  by  the 
Stat.  7  and  8  W,S,  c.  7,  more  positively  to  de- 
clare them  illegal,  and  to  prohibit  them^  and  at 
the  same  time  to  explain  what  should  be  adjudg- 
ed to  be  a  false  return,  as  has  been  before  said,  gev  mte,  778. 

* 

The  statute  gave  to  the  party  grieved  a  remedy 
in  danf^ages,  even  beyond  what  had  been  sought 
.for  under  the  common  law. 

'    That  Stat,  by  §  2  (a)  enacts,  .that  the  party 

were   the  whole  courts  viz.  Vent.    3J.  S.  C.  autfy     81. 

Noriif  Ch»  Justice ffVindAam,  Frideaux  v.  Morris^  2  Auo. 

Charlton^  aqd  Z^riiu,  justices;  B.  K.  was  to  the  same  effect^ 

for  they  said  they  hud  no  and   though    this    case  was 

jttfisdiction   in  the   matter,  subsequent  to  the  passing  pf 

the    principal    part    thereof  the  statute  7  and  8  W,  3^ 

bein^  a  return. in  parliament,  being  an  action  at  common 

Thej^  said  that  noaction,  be*  law,  it  was  not  aided  by  th^ 

fore  the  statute  Hen.  6  did  statute.    2  Sulk.  502.     See 

lie  against  a  sheriff  or  chief  also  several  other  cases  re- 

ofncer  of  a  corporation  for  a  ferred    to   by  the    reporter 

false  return,  and  the  courts  there>  but  the  law  being  now 

§Lt  IVtstminMer  must  not  en*  settled    by    the   statute   of 

large    their   jurisdiction    in  WilUam^  it  is  unnecessary  to 

these  matters  further  than  detail  them. 
those    acts    give    them.     2         (a)  Foet  H^.is  «tat.  9^ean/tf« 

777^ 


•  i 
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[t  Att  II. 


Sect.  12. 


Ptrty  grieved 
by  false  re- 
turn, may  re- 
eoTer  doable 
danneges  end 
costs  af  ainst 
pemons  mak- 
iog  or  procur- 
ing return,  or 
against  any  of 
them. 


grievetl  by  sdch  felse  retutTi,  (fklsfi  rcturtw  hat iftg 
been  defined  by^  i  of  the  act),  that  i^,  the  per- 
son duly  elected,  tnay  sue  the  officers  and  pe^ 
sons  making  or  procuring  the  same,  and  every 
Or  any  of  them,  at  his  election,  in  any  of  his 
majesty's  courts  of  record  at  Vf^estminiier^  and 
i^hall  recover  double  the  damages  he  shall  sus- 
tain by  reason  thereof,  together  with  his  full 
costs  of  such  suit. 


£videttf«  on 

S proceedings 
or  false  or 


insuchctie        False  returns^  in  order  to  bring  theih  within 

false  returns 

must  be  wii-    the  meaning  of  the  act,  must  be  wilfully  made. 

fttia  .. 

This  appears  by  reference  to  its  first  section. 

By  §  5  fa),  of  the  same  statute,  for  the  more 
easy  and  better  proof  of  any  such  false  and  double 
double  returns,  retums,  a  book,  which  will  be  spoken  of,  is  to  be 
(Pott,  814.)       kept,  in  which  all  returns  and  amendments  thereof 

are  to  be  entered  \  to  which  book  all  persons 
are  to  have  free  access  at  all  seasonable  times, 
to  search  and  take  copies  of  so  much  thereof  as 
shall  be  desired,  paying  a  reasonable  fee  or  re- 
ward for  the  same.  And  the  party  or  parties 
prosecuting  such  suit,  may  at  any  trial  give  in 
evidence  such  book  so  kept,  or  a  true  copy 
thereof,  relating  to  such  false  or  double  return, 
and  are  to  have  the  like  advantages  of  such 
[)roof,  as  he  or  they  might  have  had  by  produc- 
ing the  record  itself. 

(fl)  For  this  ttat.  see  ante^  777. 
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By  §  6  (a)  of  the  act,  every  information  or  ac-      f^^'^^ 
tion,  grounded  upon  that  statute,  is  to  be  brought  inforMtiMi, 
within  two  years  after  the  cause  of  action  shall  brought  within 
arise,  and  not  afterwards.  *^  ^^"* 

It  seems  that  a  return  of  a  person  not  hav^ 
ing  the  majority  of  legal  votes,  wilfully  made, 
(be  the  ground  for  so  doing  what  it  may))  will 
subject  the  returning  officer  to  an  action  under 
the  statute.  It  was  decided  in  the  following 
cause,  that  the  action  is  not  confined  to  cases 
where  there  has  been  a  last  determination  of 
the  house  of  commons,  as  to  the  right  of  elec- 
tion. 

An  action  was  brought,  in  the  court  of  King's 
Bench,  under  the  above  statute,  by  Sir  Watkin 
ffynne,  against  Mr.  Myddleton^  the  sheriff 
oi  Denbighshire^  for  a  false  return  of  J.  3/., 
the  plaintiff  having  the  majority  of  votes.  The  A^"n;J^* 
declaration  stated,  that  petitions  were  presented  ^^l^J^^^^^ 
to  the  house  of  commons,  that  the  house  there-  «*«»  where  r©- 

'  turn  eontrmry 

upon  resolved  that  the  plaintiff  was  duly  elected,  ^*  JV*  ^ 

and  that  he  ous:ht  to  have  been  returned,  and  thehoiMe,Mto 

Ordered  the  return  to  be  amended,  &c.     The  tjoo. 

jury  gave  <£l400dark)ages,  whereupon  the  court 

gave  judgment  for  <£fi800.     It  was   objected 

(inter  alia)  upon  writ  of  error  in  the  Exchequer  h.  t.  19  Geo. 

Chamber,  that  double  damages  could  only  be 

(a)  For  this  stat.  see  antc^  JJB. 

*3f 
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6eci.it.  recovered  in  respect  of  the  return  being  con- 
trary to  the  last  resolution  of  the  house  of  conok 
mons,  and  that  it  did  not  appear  that  there  was 
any  last  resolution  of  the  house.  Ld«  Cb«  J« 
Willes  in  giving.judgraent  as  to  this  objectioDi 
{present,  Parker^  Ch.  B.  Ahney  and  Burnett^ 
justices  ;  Beynolds^  Clarke j  and  Clive^  baroos), 
said,  we  are  all  of  opinion,  except  Abney^  that 
this  action  is  well  brought,  and  that  double 
damages  shall  be  recovered  for  any  false  re* 
turn  (^l). 

2.  As  to  cases  of  double  returns  improperly 

made: 

'rtie  Stat.  7  and  8  W.  3,  c.  7  (ft),  in  reciting,  by 
§  1 ,  the  mischiefs  before  alluded  to,  classes  &ke 
and  double  retiiriis  together,  as  productive  of 
them.  It  is  obvious  that  this  must  tnean  double 
returns,  where  circumstances  do  not  justify 
them,  because  it  has  been  shewn,  that  there  are 
some  cases  wherein  they  are  proper,  and  some 
where  they  are  inevitable.  The  other  parts  of 
this  statute  justify  this  observation. 

Where  there  is  not  a  suflfioient  ground  to  call 
for  a  double  return,  the  making  such  is  no  Hght 

(a)  There  were  other  points,  comitatus^  and  as  to  the  Ibnii 

as  that- such  action  was  not  and  substance  of  the  jtidg- 

within  the  4  and  5  Ann.  c.  ment,  all  of  which  were  over* 

16,  and   therefore   that  the  ruled,  and  judgment  affirmed, 
jury    should    have    been   de         {b)  See  anttj  7J6. 
vicineio,  and  not  ife  corpore 
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grieyaoce  to  the  person  who  ought  to  have  been    ^8eei.i8^ 

singly  returned.     In  this  view  of  it,  the  stattite 

7  and  8  W.  3,  c.  7,  having  given  the  action  for 

double  damages  and  costs  upon  a  false  retam  ; 

by  S  3,  to  the  end  that  the  law  may  not  be  eluded  ^^'^y  ^^^""^ 

•^    •^     '  •^  by  double  re- 

by  double  returns;  enacts,  that  if  anyofficer  shall  .i»^o»  mayreco- 

"'^  ^    ^  ver  double  da- 

wilfully,  falsely,  and   maliciQusly  return  more  mtge^  apainni 

'^'  "^  ,     -^  officer  making 

persons  than  are  required  to  be  chosen  by  the  ii  wiifuUy,  &c 
writ  or  precept  on  which  any  choice  is  made, 
the  like  remedy  may  be  had  against  him  or  th^ipj, 
and  tlie  party  or  parties  that  willingly  procure 
the  same,  and  every  or  any  of  them,  by  the  party 
grieved,  at  his  election. 

The   provision   of  the  act   with   regard  to  E?idenccin 

.  ,  tuch  proceed- 

evidence  in  the  case  of  informations  or  actions  ings,  and  time 

'  for  bringiDf; 

in   respect    of  false    retiiiiis,   is  the    same   in  them. 

^    _       -,  11        See  an<f,  810. 

actions  in  respect  of  double  returns,  and  the 
proceedings  must  be  commenced  within  the  same 
time. 

S.  As  to  cases  of  delay  or  refusal  in  making  P»";iy  entitled 

V  o    to  be  returned 

returns:  mayrewer 

double  da- 
mmgen  and 

By  the  stat.  25  Geo.  3.  q,  84,  (a)  any  sheriff  ^Z^'^Vl 

fioer  delaying 

(«)  The  Stat.  25  Oqo.  3.  '•  went  for  any  county,  city,  mX^^ium.*' 

c.  84.  §  14«  *'  And  be  it  ibr-  **  boroagh^  or  place  within 

**  ther  enacted,  that  if  any  *^  Ottaf  Britam,  every  snch 

**  sheriff  or  retoming  officer  **  person  may,  in  case  it  shall 

**  shall wilfull^delay,iieglect,  '*  have  been  determined  by 

^' or  refuse  duly  to  retnra  any  *' a  select    committee,  ap- 

**  person  who  ought  to  be^-*.  ^  poinled    in    the    mantiei* 

*'  turned  to  serve  in  parlia-  ^  h^rein-beforedirecti'd,that 

*3f  9 
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^eet.^8^  Q^  returniug  officer  wilfully  delaying,  neglecting, 
or  refusing  to  return  any  person  who  ought  to 
be  returned,  may  be  sued  by  such  person,  if  a 
select  committee  shall  have  determined  that  he 
ought  to  have  been  returned,  and  such  person 
may  recover  double  the  damages  (a)  he  shall 
have  sustained,  with  full  costs  of  suit. 


Section  IS.  Of  the  duty  of  the  clerk  of  ike  enm 
upon  receiving  returns;  of  amending  the  same;  and  if 
the  penalties  in  respect  of  illegal  alterations  of  retunu. 

iturnitAbe  WHEN  rctums  are  made  into  the  crown- 
okoftiM-  office,  they  are  to  be  entered  in  a  book  to  be 
9mk.  I^^pt  for  that  purpose,  in  conformity  to  the  stat* 

7  and  8  W.  3,  c.  7,  S  ^  (*)i  which  (for  the  more 
easy  and  better  proof  of  any  false  or  double  re* 
turn)  enacts,  that  the  clerk  of  the  crown  for  the 
time  being,  shall  from  time.to  time  enter,  or  cause 
to  be  entered,  in  a  book  for  that  purpose,  to  be 
kept  in  his  office,  every  single  and  double  return 
of  any  member  or  members  to  serve  in  parlia- 
ment, which  shall  be  returned  or  come  into  his 


^  such  person  was  entitled 
**  to  have  been  returned,  sue 
*^  the  sheriff,  or  other  officer, 
*'  or  officers,  having  so  wil- 
'^  fully  delayed,  neglected, 
"  or  refused  duly  to  make 
**  such  return,  and  every,  or 
«<  any  of  them,  at  his  elec- 
**  lion,  in  aay  of  his  majesty's 
«<  courts  of  record  at  fVcst^ 


*'  minster^  or  of  the  court  of 
<' session  in  Scotland;  and 
*^  shall  recover  double  the 
''  damages  he  shall  sustaio 
«•  by  reason  thereof,  together 
<<  with  full  coau  of  suit." 

(a)  See  ofUe  712  (o)  k 

(b)  For  Ibis  stat.  see  oMte, 
777^ 
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office,  or  to  his  hands:  to  which  book  all  persons      gcctis,^ 
are  to  have  free  access,  for  the  purposes,  aiid  in  AUpenMwto 

^«  «     i*  1  hate  ipem  to 

the  manner  before  stated.  saeh  book. 

{AnUf  810.) 

And  by  the  same  clause,  together  with  5  4  of  Peii»iti«<m 

ClOPiL  Ol  CIOWB. 

the  act,  in  case  the  clerk  of  the  crown  shall  not,  not  making 
within  six  days  after  any  return  shall  come  into  tum. 
his  office  or  to  his  hands,  duly  and  fairly  make 
such  entry  or  entries,  (or  if  he  shall  wilfully 
neglect  or  omit  to  perform  his  duty  in  the  pre- 
mises  therein)  he  is  for  every  such  offence  to  for- 
feit to  the  party  or  parties  aggrieved,  the  sum  of 
£600,  to  be  recovered  in  any  of  his  majesty's 
courts  of  record  at  Westmnster,  by  action  of 
debt,  bill,  plaint,  or  information,  wherein  no 
jessoign,  protection,  or  wager  of  law,  is  to  be 
allowed,  nor  more  than  one  imparlance;  and 
hy  the  same  §  5,  he  is  also  in  such  case  to  for- 
feit and  lose  his  office,  and  be  for  ever  incapable 
of  having  or  holding  the  same* 

The  same  penalty  and  disability,  is  at  the  Penalty  on 
same  time,  imposed  upon  the  clerk  of  the  crown  filing  eeru- 

,  -  ficats  to  pMP* 

if  he  shall  give  any  certificate  of  any  person  not  md  notr». 

,  tttivcd. 

returned. 

* 

2.  Of  amending  returns : 

If  there  be  any  mistake  in  a  return,  upon  Miftakcain 
.  its  being  made  appear  to  the  bouse,  they  will  anendad. 
order  it  to  be  amended. 
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8<cJL  19. 


OImvw  61. 
1  Juoiiu  686i 


17  Joum.  117. 
145. 
Mistake  as  to 


Chq^penkdmy  15ih  March  'l6S3.-^There  wis  a 
double  return,  one  of  Mr.  Charles  Maymardy  and 
of  Mr.  Pymy  the  other  of  Mr^  Charles  Maynmi 
and  Sir  Francis  Popham : — there  was  no  question 
about  Maynard^s  election,  but  bis  name  was  mis- 
taken in  both  returns,  his  name  being  John^  in- 
stead of  Charks.  The  house  directed  an  amend- 
ment  accordingly  in  the  iMter  of  the  two  returns, 
the  decision  being  in  fkvor  of  that  return. 

Steyning,  29th  Feb.  ^XiA  30th  March,  1711.*- 
Mr.  Wailis  petitioned  against  the  return  of  Lord 
BelleWy  claiming  the  legal  majority^  and  accusing 
Lord  Bellew  of  bribery.  The  house  instructed 
the  committee,  in  the  first  place,  to  examine  the 
matters  of  the  return.  It  appearing  that  the 
person  named  in  the  return  was  Lord  Viscount 
BelkWy  by  mistake,  for  Lord  BtlteWj  the  return 
was  amended  accordingly. 

Siitherlandshirey  15th  Dec.  1790.— The  sirname 
of  Lieutenant-General  James  Grant  was  omitted. 
The  house,  upon  the  informaition  of  a  member  as 
to  the  fact  of  identity,  after  referring  to  the  entry 
just  mentioned,  ordered  the  return  to  be  amend- 
ed by  the  insertion  of  fhe  word  "  Grant. *^ 


i^  JFtfttM^.  5f . 


Malmsbury,  28th  Nov.  1761. — Where  the  re- 
turn Was  of  Richard  Earl  of  Tilnej/y  in  the  king- 
dom of  Ireland,  it  appearing  that  John  Earl  of 
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Tilnejf  was  the  person  designed  to  be  returned,      ®^-  *** 
the  house  ordered  that  the  return  should  be 
amended,  by  razing  out  the  word  *'  Richard^ 
and  inserting  the  word  ♦♦  John*^  instead  thereof. 

Lanarkshire^  17th  Dec.  1790  : — ^Where  it  ap-  *«  Joum.  ia« 
peared,  that  Sir  John  Steuart,  who  was  return- 
ed,  had,  before  the  election,  taken  the  name  of 
Denham,    the.  house   ordered   that  the   return 
should  be  amended  accordingly, 

Huntingdon^  5th  June,  1792. — ^The  return  was  ^/^"'"**  ^^' 
dated  15th  April,  but  the  election,  in  fact,  took  <***«• 
place  on  the  15th  May.     The  house  ordered  the 
return  to  be  amended  in  that  particular. 

And  where  upon  the  trial  of  a  cx>ntroverted 
election,  it  turns  out  that  the  person  returned  is 
not  intitled  to  the  seat,  the  course  is  upon  such 
decision  to  order  the  return  to  be  thereupon 

a 

amended  (a). 

The  same  return  may  undergo  more  amend- 
ments than  one,  when  there  are  questions  both 
upon  the  legality  of  the  return,  and  also  on  th^ 
merits  of  the  election,  and  they  are  separately 
determined  at  diflferent  times  (5). 

By  the  stat.  7  and  8  W.  3,  c.  7,  §  5  (c),  the  Aittrations, 

^  "^        ^  '  kc.  in  return* 

{a)  CHtherocSOA^ndSUt        {b)  Sec  the  case  of  JHor* 

March,  1715.    18  Journ.  34.  peth\  cit  1  Doug.  Introd.  it.  1 

38.     Corfe  Castle,  21st, Jan.  W.    ' 
Ifie,  19  Journ.  64.  Petblts; 
he.  asth  Jan.   1741.    24th        (c)  For  this  stat  see  antt^ 


3&atn.56.  Weobfyigi\iJ3tc:    7^7- 
1747.  25  Journ.  463. 
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^^*     clerk  of  the  crown  is  (under  the  beforemeatioDed 

jmd    penalties  of  that  clause)  to  enter  iu  bis  book, 

book,  every  alteration  and  amendment  made  by  him 

or  his  djeputy  in  any  return,  to  which   book 

access  may  be  had  as  before  stated. 

It.  was  formerly  (a)  the  usage,  when  there  was 
occasion  to  amend  a  return,  that  the  returning 
officer  should  attend  the  house,  and  do  it ;  and 
in  the  event  of  his  neglecting  to  attend^  it  was 
done  by  the  clerk  of  the  crown,  Abingdon,  23d 
'May 9  1660  {b).    This  continued  to  be  the  case 


•r 

igro- 

42. 


(a)  Lord  Gltnbervie  men- 
tioos  that  in  Tery  ancient 
times  the  method  seems  to 
have  beeD  to  send  a  new 
writ  to  the  sheriff,  to  inqaire 
who  had  been  elected^  and 
if  others  than  those  who  had 
been  returned  should  appear 
to  have  had  the  majority  of 
voices,  to  make  a  return  of 
them  into  chancery  ;  he  cites 
the  case  of  Lam^ashire,  1362, 
Prynne's  Brev.  Pari.  Part  i« 
p.  259. 

In  1592)  the  speaker  said, 
''  No  return  can  be  amended 
**  in  this  house,  for  the  writ 
*^  and  the  return  are  in  chan- 
'*  eery,  and  must  be  amended 
**  there."  1  Doug.  Introd. 
n.W. 

Chippenham,  1623.  When 
the  return  was  to  be  amend- 
ed, it  was  sent  down  to  the 
bailiff,  in  the  country,  for 
that  purpose.  1  Journ.  686. 

Lfiicesiershhe^  12  Feb.  1620, 
)Lhe  sheriff,  not  the  clerk  of 
the  crowq,  was  ordered  to 
f^end  the  return.   |  Joum* 


525,  526.-— The  ressons 
given  by  Lord  Gienbertie  for 
tiie  practice,  are,  one,  the 
jealousy  of  the  court  of 
chancery, and  its  officers;  tbe 
other,  that  as  there  was  often 
some  blame  on  the  retumiog 
officer,  he  was  deemed  the 
proper  person  to  be  the  in- 
strument of  amending  his 
own  error }  there  was  a  de* 
gree  of  humiliation  and  pn* 
nishment  in  doing  this  pub- 
licly in  the  house,  and  by 
this  means  he  was  in  the  way 
if  it  should  be  thought  pro- 
per to  im|>08e  any  fiiither 
punishment  upon  him* 

Chichester,  2l8t  May«  166b. 
8  Joum.40.  The  mayor  came 
together  with  the  derk  of  the 
crown,  and  amended  the  re- 
turn. 

(6)  If  there  were  two  re- 
tiirns  for  the  hame  place,  sa* 
nexed  to  the  writ,  and  oae 
of  them  WHS  determined  to 
be  gooti,  the  clerk  of  the 
crawn  only  attended  in  mdi 
case,  tQ  t|ike  |he  retnni  ^ 
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ail 


until  the  passing  of  the  resolation  of  the  l£th  ^^^  i^- 
April,  1690.  As  the  practice  now  is,  the  derk 
of  the  crown  is  ordered  to  attend  with  the  re- 
turn, and  he  amends  it  in  the  house,  according 
to  their  directions  (a). 

But  when  a  Return  has  been  once  made  into  Retamt  aoi  u 
the  crown  office,  no  person  is  to  presume  to  make  im  by  ord« 
any  alteration  or  amendment  therein,  unless  by  *        *^*"*' 
order  of  the  house  of  commons. 

12th  April,  1 690.-^The  house  resolved, "  That  10  Joum.  yn. 
after  a  return  made  into  the  crown*office,  of 
members  to  serve  in  parliamenti  the  same  shall 
not  be  altered  by  the  sheriff  or  the  clerk  of  the 
crown,  or  any  other  but  by  this  house/' 

S.  Of  the  penalties  in  respect  of  illegal  alter- 
ations of  returns : 

Any  person  making  an  unauthorized  altera* 
tion  in  a  return  will  not  only  be  guilty  of  a 
violation  of  the  before-mentioned  order  of  the 
house  of  commons,  but  will  incur  the  penalty 
of  the  Stat.  23  Hen.  6,  c.  14. 


the  file.    1  Doug.  Introd.  n, 

(a)  Where  there  is  a  de» 
cisioD,  that  any  persoD  or 
penoDS  are  not  duly  elect- 
edy  the  amendment  18  made 
by  erasing  the  name  or 
names  of  such  person  or 
persons,  and  inserting  the 
names  of  those  who  ought 
U>  have   been   retomed  in 


their  place.  And  if  there  be 
two  returns,  and  one  is  de* 
termined  to  be  void^the  dcnrk 
takes  that  off  the  filCf  leaving 
the  other ;  and  if  that  other 
contain  the  names  of  the  per- 
son or  peiDons  determmed 
not  to  have  been  duly  electa 
ed^  it  is  amended  in  the  man* 
ner  just  described* 
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8eoL  13.  By  §  S  of  that  fttat.  (a),  if  any  knight,  citizen, 

ifperfton  or  buFgess,  thereafter  returned  by  the  sheriff 
Ota  after  r^"  to  come  to  the  parliament  in  manner  therein 
**"^"'  aforesaid,  after  such  return,  be  by  any  person 

put  out,  and  another  put  in  bis  place,  such  per- 
aod  another  SOU  SO  put  in  the  place,  if  he  take  upon  him  to  be 
^iim%tibe  knight,  citizen,  or  burgess,  is  to  forfeit  to  the 
fo^i*!noo  king  <*100,  and  <£lOO  to  the  knight,  citizen,  or 
ud!i:io?to  burgess  eo  returned  by  the  sheriff,  and  so  put 
person  patoot  q^^.  .  ^^^  ^j^^  knight,  citizen,  or  burgess,  so  put 

out,  is  to  have  an  action  of  debt  of  the  same 
j£lOO  against  such  person  put  in  his  place,  his 
executors  or  administrators. 

Hie  same  clause  then  contains  a  proviso, 
that  such  knight,  citizen,  or  burgess,  shall  begin 
his  suit  within  three  months  after  the  parliament 
commenced  ;  and  that  if  he  do  not,  then,  he  that 
will  sue  shall  have  an  action  for  the  same  penalty 
which  is  to  be  recovered  in  the  same  way.  It 
then  provides,  that  no  defendant  shall  wage  bis 
law,  nor  be  essoigned,  and  that  such  process 
shall  be  in  the  actions  aforesaid,  as  in  a  writ  of 
trespass  done  against  the  peace  at  the  common 
^   law. 

The  above   statute  applies  to   any   person 

Peoaltyon  rr  ^     r 

eierk  of  the      offending.     The  Stat.  7  and  8  W.  3,  c.  7,  §  5  (c) 
retnm,  uniett   imposes  a  forfeiture  of  ,£500  upon  the  clerk  of 

by  order  of  the  ,,  •        /•  /•    .1  . 

house.  the   crown    m  tavor  of  the  party  or    parties 

(a)  For  thin  stal.  see  an/e,         (c)  For  this  stat.  see  cmlf, 
400.  7/7, 

(bj  Ibid. 


I 

aggrieved,  to  be  recovered  as  before-mentioned,      sect.  u. 
together  with'  the  fbrf^ture  of  office,  and  inca^ 
pacity  before-mentioned,  in  case  he  s|iall  make  -^'*«»  ^'5. 
any  alteration  in  any  return,  unless  by  cmkr  of 
the  house  of  conmions. 


Sbction  14.  Cf  the  illegality  of  contracts  to  procure 
returns,  or  to  procure  false  or  double  returns,  and 
the  penalty  in  respect  thereof 

THE  penalties  and  disabilities  attendant  upon  ^<«>  ^35. 
the  giving,  or  promising  or  agreeing  to  give 
money,  gifts,  or  rewards  to  persons  procuring^  Contracti,  ki 

^    to  proeure  re 

or  endeavouring  to  procure  the  return  of  any  tnrniToid. 
person  to  serve  in  parliament,  have  beea  shevm 
in  a  former  part.     It  is  now  only  further  to  be 
observed,  that,  by  tlie  stat.  7  and  8  W.  3.  c.  7,  ?erMiM«iy^: 
^  4  (fl),  all  contracts,  promises,  bonds,  and  se-  »•«■»  «m^ 
Cttrities  whatsoever,  thereafter  made  or  given  to  Aii*e  w  &mi 

returne,  tolb 

procure  any  return  of  any  member  to  serve  m  felt  jg30(K 
parliament,  or  any  thing  relating  thereunto,  are 
adjudged  void ;  and  whoever  makes  or  gives 
such  contract,  security,  promise,  or  bond,  or  any 
gift  or  reward,  to  procure  false  or  double  re- 
turns, is  to  forfeit  <£300,  one  third  thereof  to  the 
king,  one  third  to  the  poor  of  the  county,  city, 
borough,  or  place  concerned,  and  one  third '  to 
the  informer,  with  his  costs,  to  be  recovered  in 
any  of  his  mtgesty's  courts  of  record  at  West- 
minster, in  manher  therein  directed. 

(a)  For  this  statute,  see  anSCp  fff. 
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8«et  15. 

SscTioN  15.    Seotkmd. 

THE  general  principles  of  law  as  to  returns 
in  the  cases  of  the  different  elections  in  Scotland 
must  be  the  same  as  in  those  for  knights  of 
the  shire,  and  for  other  members  in  England. 
There  are  some  provisions,  however,  which 
being  framed  for  the  peculiarities  of  elections  in 
Scotland,  ^PP^y  exclusively  there. 

(8m  miu.  Met.       As  to  where  returns  to  writs  and  precepts  re- 
spectively are  to  be  made : 

As  to  returns  to  writs  in  the  case  of  elections 

for  commissioners  of  shires: — By  the  stat.  6 

4tp.faaA.        Ann.  c.  6.  8  5,  the  clerks  of  the  meetincrs  im- 

tknit,  €ierk  of  mediately  after  the  elections  are  over,  are  to 

OTP^Mf^y  to 

make  return  to  make  a   retum   of  the  names  of  the  persons 

cberiffor  . 

■tewarty  elected  to  the  sheriff  or  Stewart,  who  is  to  annex 

it  to  the  writ,  and  return  it  with  the  same  into 
the  court  out  of  which  the  writ  issued,  (this  be- 

wbo  returns  to  ing  the  court  of  chauccry).    Under  this  statute, 

therefore,  the  return  is  made  into  the  crown 
ofEce  in  chancery,  as  with  regard  to  English 
elections. 

R^m  b'^cio         With  respect  to  elections  for  the  city  of  Edin- 
moneierkto     burgh : — By  tlic  stat.  6  Ann.  c.  6.  §  5.  the 

common   clerk  is  to  certify  the  name  of  the 
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member  to  the  sheriff  of  Edinburgh^  who  is  to     ^^^^*J^ 
annex  it  to  the  writ,  and  return  it  with  the 
same  into  the  court  from  whence  the  writ  issued,  and  by  bin  t* 
(namely,  into  chancery.)  ^^' 

With  respect  to  elections  for  districts  of-^***** 
boroughs : — By  the  same  clause  of  the  same  sta- 
tute, the  common  clerk  of  the  presiding  borough 
is  immediately  "after  the  election  to  return  the 
name  of  the  person  elected,  to  the  sheriff  or 
Stewart  of  the  shire  of  stewartry  wherein 
such  presiding  borough  is,  who  is  to  annex  it  to 
his  writ,  and  return  it  tvith  the  same,  as  in  the 
above  cases. 

As  to  the  diligence  exacted  by  the  law  of  par- 
liament in  making  returns : 

The  matter  of  th^  second  section  is  applicable  Ahh^  726. 
to  elections  in  Scotland,  as  well  as  in  England. 

As  to  the  time  limited  for  making  returns  to 
writs  and  precepts  respectively : 

It  has  been  before  observed,  that  in  practice  Anu,  tn. 
there  are  no  scrutinies  at  elections  in  Scotland. 
The  only  statutory  provision  as  to  the  time 
within  which  returns  are  to  be  made,  is  that  of 
the  Stat.  6  Ann.  c.  5\  §  5,  which  directs  the  App^eixicxn 
clerks  at  elections  for  commissioners  of  shires,  wrUii  and  p^ 
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Sert.  15.     (^r  for  burgesses  for  districts  of  boroughs  to 


turned. 


App,  c. 


cepto  to  be       make  the  return  immediately'  after  the  electionfir.) 

m»de  immedi- 
ate alter 
eleetioB,  r  t  • 

Seeente^iects.      As  to  the  manner  of,  and  parties  to  returns, 

to  writs,  and  precepts  respectively : 

App.  xcriii.  The  representatives  of  shires  were,  by  the  act 

c^mitsionen  of  the  parliament  of  Scotland  oi  1587,  c.  114. 
t^^^^^  (James  6.)  to  be  notified  yearly  to  the  director 

of  the  chancel] ary  by  the  commissioners  of  the 
year  preceding.  And  they  were  to  be  author- 
ized with  sufficient  commissions  sealed  and 
subscribed  by  six  at  th^  least  of  the  barons  and 
freeholders.  And  by  the  act  of  1597,  c.  876f 
(James  6.)  no  barons  were  to  be  received  except 
they  brought  and  produced  sufficient  conmiis- 
sions  granted  to  them  in  full  convention  of  the 
barons ;  which  commission  was  to  be  authenti- 
cated with  the  subscription  of  a  great  number 
of  those  present,  together  with  that  of  the  clerk 
of  the  meeting. 

Retum,pariiei      The  rctum  IS  now  made  by  indenture  under 

seal,  between  the  sheriff-depute  or  sheriff-substi- 
tute  on  the  one  part,  and  the  clerk  of  the  meet- 
ing on  the  other  part  (6). 

(a)  The  stat.  25  Geo.  3.  {b)   For  the  form  of  the 

c.  84>  §  1,  ante,  623.  applies  return^  see  App.  cxciv.  and 

to  elections  at  Berwick  i^n  the  indorsement,  ib. 
Tweed, 
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The  indenture  is  indorsed,  and  returned  with      ^•^•, 
the  writ)   a  counterpart  being  also  executed, 
which  remains  with  the  clerk. 


At  other  elections  :— The  commissions  given  i  wight  397. 
to  burgesses  sent  to  the  parliament  of  Scotland^  Burgh  eiec- 
were,  by  an  act  of  convention  of  the  royal  partien  to,  and 
boroughs  in  164S,  appointed  to  be  signed  by  the 
magistrates  and  by  the  clerk»  in  the  name  of  the 
council^  and  to  have  the  common  seal  of  the 
borough  appended  to  them.     The  return  is  now 
by  indenture  under  seal  between  the  sheriff-de* 
pute  or  sheriff-substitute  on  the  one  part,  and  tlie 
clerk  of  the  borough,  in  the  case  of  Edinburgh^ 
and  the  clerk  of  the  presiding  borough  in  those 
of  elections  for  districts  of  boroughs  on  the  other 
part  (a).     A  counterpart  is  executed,  which  re- 
mains with  the  clerk. 

With  regard  to  the  matter  of  the  6th,  7th,  and 
8th  sections,*  as  far  as  it  depends  upon  the  law 
of  pwliament,  it  would  be  equally  the  law  2^  ap« 
plicable  to  elections  in  Scotland  \  and  the  pro- 
positions before  stated,  that  the  return  ought  to 
be  made  and  signed  by  the  proper  parties,  and  osioer  reium- 

.  .       .       ,  ing  into  crown 

that   the  officer  makmg  the   principal  return  office  ought  not 

,    ^  ,  1        ^  accept  im- 

ottght  not  to  accept  and  forward  an  irregular  proper  sub. 
one  {b\  is  corroborated  by  the  following  cases. 

(a)  For  the  form  of  a  re-  (6)  See  the  case  of  Lu- 
tuVh,  see  App,  cxcix.  keard^  ante^  773*  602. 
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[part  I!. 


Sect.  15. 


to  Jouro.  93. 
113. 


Kilrennifj  18th  and  31st  Jam  and  1st  Feb. 
1722-3.  The  house  resolved,^* That /Joirr/-ffffjf 
of  Naughton,  sheriff-depute  for  the  sfaire  oiFifc, 
having  accepted  and  returned  to  the  clerk  of  the 
crovm  in  chancery,  an  indenture  of  return  of  a 
burgess  to  serve  in  this  present  parliament  for 
the  district  of  burghs  of  Kilrenny^  Anstruther 
Easter  ^Anstruther  tVestcr^  Pittenweem^  and  Crml^ 
the  said  indenture  of  return  not  being  signed  b? 
the  common  clerk  of  the  presiding  burgh  of  tbe 
said  district  of  burghs,  has  acted  arbitrarily  anfl 
illegally,  in  defiance  of  the  laws  of  this  realm,  and 
in  breach  of  the  privilege  of  this  house  ;*'  and  be 
was  ordered  into  the  custody  of  the  serjeant  at 
arms,  where  he  continued  till  the  1st  February. 


90  Journ.  91. 

140. 


Inverness  J  22d  February  1722-3.  Upon  the 
like  grounds  a  resolution  of  a  similar  import 
with  that  above  cited  in  the  case  of  Kilrentqy 
was  made  against  Robert  Gordon  of  Haugkes, 
the  sheriff-depute  for  the  shire  of  InvemesSj  for 
accepting  and  returning  an  illegal  return  for 
the  district  of  burghs  of  Inverness,  Nairn, 
ForreSy  and  Fortrose,  and  he  was  ordered  into 
the  custody  of  the  serjeant  at  arms. 


j4  Jonrn.  44, 
46. 


Berwickshire^  19th  January,  1741,  the  sheritf- 
depute  accepted  of  two  different  returns;  onr 
from  the  clerk  chosen  by  the  majority,  and 
another  from  John  Sinclair y  who  was  chosen  by 
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the  minority  of  the  ffeehotdel'fi ;  and^  bflving  s^ici.  13. 
aiMiexed  both  returns  to  the  writ,  the  house  of 
GOftm^ons  not  only  ordered  the  return  ^ade  by 
Sktclaip  to  be^  taken  off  the  file,  but  likewise 
Msolved^  "  That  David  Home  of  Wedderbum^ 
diieriff-depute  of  the  shire  of  Berfvick^  havings 
accepted,  and  returned  to  the  clerk  of  the  crown 
in  chancery,  an  indenture  of  retam  of  a  com- 
ifiissioner  to  serve  in  this  present  parliament  for 
the  shrre  of  Berwicky  not  being  signed  by  tlie 
propfer  cleffc,  has  acted  arbitrarily  and  illegally, 
in  defiance  of  the  laws  of  tlie  land,  and  in  breach 
of  the  privilege  of  this  hoase  ;'*  and  he  wasor*^ 
defed,  for  his  said  offence,  to  be  taken  into  the' 
Odstody  of  the  Serjeant  at  arms. 

% 

As  to  the  matter  of  the  9th^  lOth^  Arid  l^lth  See  ante,  784. 

.•  '     •  1  r     -ll  .•  700.796. 

sections,  it  is  only  necessary  further  to  mention 

the  iblk)wing,  as  a  case  of  a  double  return  upoii 

an  equality  of  foices,  (a  circumstance  which,  by 

reason  of  the  before-menlioned  provisions  of  the  Ante,6\5.  en. 

larw  respecting  tlie  casting  vote,  doed  n6t  usually 

oocur  at  elections  in  Scotland.) 

Dutnferlingi  &g*  1803.     There  had  been  two  iPeck.  is. 
commissions  from  'Queetisferry ^  which  was  one  of  ^0"*>^<^»"<^'"fn 
the  district  of  burghs,  the  consequence  of  which 
was,  that  there  would,  oi"  would  not,  be  an 
equality  of  votes  of  the  delegates  in   favor  of 
th*  tfvo  candidates,  according  to  the  decision 

*  3g 
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^Jfl,  with  respect  to  those  commis8ioii&  The  retura 
concluded  in  these  words :  ^'  And  the  said  B^ 
bert  Hutton  having  no  authority  for  deteraiiniDg 
in  a  legal  manner  which  of  the  two  commissioiis 
aforesaid,  for  the  burgh  of  Qutensferry^  and 
which  gave  rise  to  and  occasioned  the  apparent 
equality  of  votes  as  aforesaid,  was  the  eflfectoal 
one,  or  whether  both  of  them  were  to  be  disre- 
garded; and,  consequently,  whether  the  sdd 
honourable  Captain  Akxandcr  Cochrane^  or  the 
said  Sir  J.  Henderson  was  duly  elected  as  a 
burgess  to  attend  and  serve  in  the  ensuing  par- 
liament of  the  said  united  kingdom,  for  the  said 
class  or  district  of  burghs  above  mentioned; 
therefore  the  said  R.  Hutton  did  return  the  said 
hon.  Captain  Cochrane  of  the  royal  navy,^  and 
the  said  Sir  J.  Henderson  of  Fordel,  baronet,  or 
one  or  other  of  them,  as  their  respective  rights 
should  afterwards  be  determined  in  due  course 
of  law,  as  the  burgess  to  attend  and  serve  in  the 
ensuing  parliament  of  the  said  united  kingdom 
of  Grreat  Britain  and  Ireland  for  the  said  class  or 
district  of  burghs  above  mentioned;  giving  and 
granting  to  the  said  honourable  Captain  Coch- 
rane^ and  the  said  Sir  J.  Henderson^  bart,  or 
one  or  other  of  them,  as  their'  respective  rights 
shall  afterwards  be  determined  as  aforesaid,  full 
and  sufficient  power,"  &c.-— 12th  August  1802. 

Upon  Captain  Cochrane's  counsel  proceeding 


/»  f 
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to  open  the  case,  a  question  arose  whether  this  ^**^-  ^^• 
return  was  a  double  return  within  the  resolution 
<rf  the  house  of  commons  of  the  1 8th  March, 
17*27-8.  The  counsel  for  Sir  John  Henderson 
insisted  that  this  was  not  a  double,  but  a  special 
return ;  that  as  such  it  did  not  fall  within  the 
rule  prescribed  by  the  house  in  their  resolution ; 
and  that  the  committee  would  give  the  right  of 
pre-audience  to  the  party  to  whom,  from  the 
nature  of  his  case,  as  disclosed  by  the  petition, 
it  most  properly  belonged.  After  argument  {a) 
the  committee  resolved,  *'  That  the  DumferUng 
is  a  double  return,  within  the  meaning  of  the 
resolution  of  1 727-8." 

There  were  double  returns,  which  depended 
upon  the  question  to  whom  it  belonged  to  be 
returning  officer,  in  the  cases  o(  Inverness,  &c.  Antcy  49i 
23d   Oct.   1722.      hiverbervie,  &c.    25th  Oct.  ^Z*"""-  ^®' 
1722.    Dysart,  kc.  {by.    Kilrenny.&ic.    Forfar,  }^^^^'^^' 
27th  October,    1722.      Dumbarton,  &c.    28th  ibid!  49.' 

'  21  Journ.  UH 

March,  1728.     Kilrenny,  &c.  3 1st  Jan.  I766.      30Jowni.5os 


As  to  the  remedy  to  the  party  grieved  in  cases  See  mtcy  «ert. 
of  false  returns  or  illeofal  double  returns : 


(a)  See  the  arguments  oa  taken  upon  himself  to  make 

each  side,  1   Feck.  4.  and  the  return   contrary  to  the 

see  the  Colchester  case;  ante^  statute  was  ordered  to  attend^ 

804*  which  is  in  effect  over-  and  was  committed  to  the 

ruled. by  this  decision.  custody  of  the  Serjeant  At 

{h)  The  person  who  had  ^utn^. 

*  3  G  2 


sso 


Of    &BTCEN8* 


[PAET  II. 


8«ct.l5. 


This  head  embraces'  nearly  all  the  statute  law 
which  is  applicable  to  returns  in  respect  of  eleo 
tions  in  Scotland.  The  making  of  due  returns  is 
effectually  enforced  by  the  penalties  consequent 
japon  the  violation  of  the  law  in  this  particular; 
and  these  penalties  are  in  each  instaoce  given  to 
the  party  to  whose  prejudice  the  improper  return 
is  made. 


w 

With  respect  to  elections  for  comoussioners 
of  shires : 


CouDtj  elec- 
lions. 
4pp,  cxliii. 


/ipp,  cliii. 


t.  As  to  the  clerk  of  the  meeting :— -The  stat. 
7  Geo.  S«  c.  16.  §  1.  had  attached  a  penalty  to 
false  returns,  whether  made  by  the  clerk  of  the 
meeting,  or  by  any  person  not  chosen,  but  pre- 
suming to  act  as  clerk.  The  statute  16  Geo.  i. 
c.  11.  §  16  (a),  directs  that  the  clerk  chosen  by 


(a)  At  the  general  election 
in  1741 9  the  non.  Mr.  Hume 
Campbell  and  Sir  John  Sin^ 
clair  were  candidates  for 
Berwickshire.  Mr.  Hume 
CantpbelifUS  the  commissioner 
last  elected,  proceeded  to 
call  the  roll  mode  up  at  the 
last  Michaelmas  head  court; 
but  Sir  John  Sine/air  ^ve  in 
priotests  against  eleven  of  the 
freeholders  standing  on  that 
roll,  in  which  he  stated  ob- 
jections to  their  right  to  vote, 
and  insisted  that  their  names 
should  not  be  called  for  the 
choice  of  preset  and  clerk. 
On    the    other    hand,    Mr. 


Carre^  who  supported  Mr. 
Hume  CampbeUf  protested 
against  the  votes  of  fifteen 
freeholders  of  Sir  Jokn  Sitt- 
cUUr's  party.  Mr.  Hwm 
Campbell  culled  the  roll  as  it 
stood,  without  regard  to  the 
protests  on  either  side.  The 
number  of  voters  were  66; 
of  whom  35  voted  for  Sir 
Robert  Pringle  and  Jama 
Pringle^  the  persons  set  up 
by  Mr.  Hume  CnrnpMTi 
party  for  prei^ed  and  clerk, 
and  31  for  S\r  John  Hvmeund 
John  Sinclair,  who  were  set 
up  for  these  offices  br  the 
other  party.      Upeii  tnii  a 
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t^  majority  of  the  freeholders  on  the  roH,  shall  re-      ^*^*-  ^^• 
torn  to  the  sheriff  or  steward  the  person  elected  cierktoretm 
by  the  majority  of  the'  freeholders  on  the  roll,  the  person  * 
made  up  at  the  meeting  for  election,  in  the  m^oritj/ 
manner  pointed  out  by  the  act. 


And,  by  the  same  clause,  if  the  clerk  so  cho-  Penaiu 

clerk  10 


on 
or  re- 


sen  shall  refuse  or  neglect  to  return  the  person  ft>»*i  or  ne- 
so  elected,  or  shall  return  any  person  other  than  oron'retumii 
him  who  shall  be  so  elected,  he  is  for  every  such  *°^  ^^^^^' 
offence,  instead  of  the  penalty  or  forfeiture  to 
which  he  was  made  liable  by  the  act  of  7  Geo. 
3.  to  forfeit  ^500  to  the  candidate  chosen  by 
the  majority  of  the  freeholders  on  such  roll,  to 


separation  took  place.  Each 
party  proceeded  to  enrol  and 
strike  off  several  freeholders ; 
umd  each  elected  a  meaaber. 
John  Sinclair,  the  clerk  elect- 
rf  by  the  minority,  was  pro- 
secuted by  Mr.  Hume  Camp- 
hell  before  the  Court  of  Ses- 
stoD,  upon  the  act  of  the  7th 
George  2.  for  having  made 
a  false  return.  That  court 
adDuitted  him;  but  their 
judgment  was  reversed  in  the 
ifdos^  of  Lords^  and  he  was 
found  liable  in  the  statuta- 
ble penalty  of  £5QO.  The 
defence  made  for  Jehn  Stn- 
clairp  and  sustained  in  the 
Court  of  Session,  was  found- 
ed open  the  words  of  the 
statute*  by  which  the  penalty 
was  imposed  only  upon  those 
wlu  AouUL  praswne  to  act 
as  clerks^  though  not  dufy 
el«cted^  and  td^Sg  tatoriHo 


the  sheriff  persons  not  duly 
elected  by  the  major  part  of 
the  meeting  ;  and  he  endea- 
voured to  excuse  himself 
upon  this  ground,  that  he 
thought  himself  ^{/^  elected 
clerk ;  and  considered  the 
merits  of  the  election  to  be 
tkrith  the  person  he  return- 
ed^  and,  therefore^  was  not 
guilty  of  a  toilful  false  return. 
But  to  this  it  was  held  a  suf- 
ficient answer  in  the  House 
of  Lords,  that  as  the  whole 
matter  was  transacted  in  Mr. 
Sinclair's  own  presence,  and 
the  attempts  of  the  separat- 
ing freeholders  were  so  mani- 
festly illegal^  as  to  leave  no 
room  for  any  pretence  of  ig^ 
norance,  or  involuntary  trans- 
gression, he  had  undoubtedly 
subjected  himself  to  the 
penalty  of  the  statute.  1 
Wight.  S19. 


-J 
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^^^^^;^     be  recovered  by  him  or  his  executors  in  the 

manner  directed  by  the  act ;  that  is  to  say,  by 

App.  cuxx.      ^''^y  ^^  smnmary  complaint  under  §  43,  before 

the  Court  of  Session  upon  30  days  notice  to  the 
person  complained  of,  without  abiding  the 
course  of  any  roll.  By  §  44,  prosecutions  under 
the  act  must  be  commenced .  within  one  year 
after  the  incapacity,  disability^  forfeiture,  or 
penalty,  shall  be  incurred* 

2.  As  to  the  sheriff  or  Stewart :— The  stat. 
jpp.exhiii.  ^  Geo.  2.  c.  16.  §  8.  imposed  a  penalty  upon 
•heriff,  &e.  an-  every  sheriff  or  Stewart  wilfully  annexing  to  the 
return.  writ  any  false  or  undue  return,  in  favour  of  the 

person  entitled  to  have  been  returned,  and  not 

returned. 

The  subsequent  stat.  l6  Geo  2.  c.  II,  has 
more  minutely  pointed  out  the  circumstances 
under  which  the  penalty  for  a  false  return  is  to 
attach  upon  such  sheriff  or  steward,  while  it  also 
gives  him  the  means  of  judging  who  is  the  person 
jjip.  euiu.       entitled  to  be  returned.     That  statute,  by  §  17, 

has  enacted  that  every  sheriff  or  steward,  upon 
J  cixui  producing  to  him  a  copy  of  the  roll  made  up 
Btoiff  or  by  the  freeholders  at  the  last  Michaelmas  meet- 
produetion  to    inrr,  or  at  the  last  election  of  a  member  to  serve 

himoffree-  ^^  ,       .  i     i_  i. 

hoiden'roi],  in  parliament^  extracted  and*«igned  by  the 
election  of  sheriff  or  steward's  clerk,  and  upon  producing 
derk,  to  adopt  and  shcwiug  him  the  original  minutes  of  the 
4M[cbMenbj  election  of  preses  and  clerk,  signed  by  the  com- 
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raissioner  last  elected,  or,  in  his  absence,  by  the  ^eet.  id. 
sheriff  or  steward's  clerk,  is  to  annex  to  the  m^oHtyof 
writ  the  return  made  by  the  clerk  chosen  by  *  ** 
the  majority  of  the  freeholders  on  such  roll. 

-    The  law  does  not  require  that  the  subsequent  i  Wifht.  ssi. 
minutes  of  the  freeholders,  after  the  meeting  is 
constituted  by  the  election  of  a  preses  and  clerk^ 
should  be  produced  to  the  sheriff.     He  has  no 
concern  with  the  minutes  of  the  election  of  a 
member ;  and  is  bound  to  annex  the  return  made 
by  the  clerk  chosen  by^  the  majority  of  the  free- 
holders  standing  upon  the  roll  last  made  up, 
without  the  privilege  of  inquiring  whether  the 
person  so  returned  to  him  was  properly  elected 
or  not •    Although  one  should  be  returned  to  him 
who  is  totally  disqualified,  he  must  annex  that 
return,  provided   it  be   made    by   the    proper 
clerlu 


And  by  the  same  clause,  (§  170  of  16  Geo.  S,  App.e\iaii. 
c.  11,  if  the  sheriff  or  steward  shall  neglect  or  ■heiiffor'^ 
refuse  to  annex  to  the  writ  such  return,  or  if  he  nejiec'i  or «- 
shall  annex  to  the  writ  the  return  made,  by  ^tuiil^mMiirby 
any  other  person  pretending  to  be  clerk  to  the  ITwant^^ 
election,  he  is,  for  every  such  offence,  instead  of  ^^^^^  ^^ 
the  penalty  or  forfeiture  to  which  he  was  made 
liable  by  the  act  of  7  Geo.  2,  to  forfeit  £500  to 
the  person  returned  by  the  clerk,  and  chosen  by 
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the  fliajority  of  the  freeholders  (a),  to  be  reoover- 
cxi  by  him  or  bis  executors,  in  the  manner  di- 
rected by  the  act. 


(«)  Sir  JohnGordon  v.  Rose 
of  Kilravoch^  Nov.  ly,  1768. 
Sir  John  Gordon  preferred  a 
complaint  to  the  court  of 
session  against  the  sheriff  of 
Qrowiarty  under  the  above 
clause,  for  two  penalties  of 
£5QO  each,  for  refusing  to 
annex  the  proper  return  to 
the  writ,  and  for  annexing 
another.  At  the  election  in 
1^S8,  Sir  J,  G.  the  commis- 
sioner last  elected,  produced 
an  extract  of  the  roll,  (the 
book  in  which  the  roll  last 
made  up  was  inserted  having 
been  taken  from  him,  iu  or- 
der to  prevent  his  erasing  the 
name  of  Mr.  Fpaser^  whose 
land  had  been  reduced  below 
thequuliBcatiou)^and  erased 
Mr.  Frfl^er's^name  out  of  that 
extract.  Sir  */.  G.  then  pro- 
ceeded to  call  the  votes  for 
the  choice  of  preses  and  clerk 
froQi  that  extract.  Himself, 
and  five  others,  voted  Mr. 
M^Iutosh  to  be  preses,  and 
Mr.  Bean  to  be  clerk.  Mr. 
Pulieney,  and  five  others, 
voted  Mr.  Pultenev  preses, 
and  Mr,  M^Kenik  the  sheriif- 
clerk  of  the  county,  clerk  to 
the  meeting ;  and  Mr.  Fraser 
not  being  called,  Sir  J,  G. 
assumed  acai>  ting  voicewhich 
he  gave  in  favour  of  Mr. 
M* Intosh  und  Mr, Bean ;  after 
which,  in  the  same  character 
of  commissioner  last  elected, 


he  signed  the  minutes  of  their 
election,  abd  delivered  them 
to  Mr.  Bf«m  Uptm  thb  Sir 
J.  G.'s  party  proceeded  to 
elect  the  member  to  aerre  in 
parliament,  and  giivt*  their 
votes  for  him,  Mr.  Pulltne^ 
and  his  fHeiids^  though  all 
called  upon  by  the  preses, 
except  Mr.  Fraser^  making 
DO  answer.  They  did  aot, 
however,  acquieace  in  these 
proceedings  of  Sir«7.  G.,  aod 
his  friends ;  but  bavi^  gooe 
to  another  part  of  the  room 
with  the  sneriiF's  book,  to 
which  the  roll  laat  isad^  up 
was  iuserted,  and  having 
admitted  Mr.  'Fra9€ry  wb* 
likewise  voted  for  Mr.  F«/- 
ttney  to  be  preses,  and  Mr. 
M^KefiziCj  to  be  clerk,  a  mi- 
nute of  their  election  wa« 
made  out,  and  signed  by  Mr. 
M^Kenzie  in  the  character  of 
aherifi^-clerk,  and  likewise  by 
Mr.  Pxdtenevy  and  all  the 
other  freeholders  in  his  inte- 
rest, afler  which  they  pro- 
ceeded to  make  an  election 
of  the  member  to  serve  in 
parliament, and  unanimously 
made  dioice  of  Mr.  Pulteney^ 
neither  Sir  J,  G.,  nor  any  of 
his  party,  making  any  an* 
swer  when  their  names  were 
called. — Both  clerks  made 
returns  to  the  sheriff,  Mr. 
Becok  producing  minutes  of 
an  election  01    preses  and 


CHAP*  3UU.]  Of  HfiTURNS. 


S8t 


The  manner  of,  and  limitation  of  time  for,  re-      *«*•  i*^. 
covering  penalties,  depends  upon  the  43d  and  ^jp.  ^xa. 
,  44th  sections  of  the  act  as  before  mentioned. 


clerk,  signed  by  the  com- 
missioDer  last  elected ;  but 
Mr.M'J^fniif,prodadDg  mi- 
QuteSy  which  were  only  signed 
by  himself  as  sheriff-clerk, 
and  by  the  freeholders  in  Mr. 
Pu/^£fM[y's interest.  The  sheriff 
annexed  to  the  writ  the  re- 
turn made  by  Mr.  M'Kemgky 
for  which,  in  answer  to  a  pro- 
test by  Sir  /.  G.  he  gare  as 
his  reason,  "  That,  having 
been  present  during^  the 
course  of  the  election,  having 
beard  all  the  minutes  read, 
and  having  given  his  utmost 
atteDtion  to  the  whole  pro- 
ceedinffs  therein  for  16  hours, 
be  maae  his  return  in  feivour 
of  William  Fulteney^  Esq.  ac- 
cofdine  to  conscience,  the 
beat  of  his  judgment,  and  so 
fiir  aa  he  was  able  to  conceive 
According  to  law." 

It  was  contended,  ou  the 
j^art  of  Sir  J.  G.,  that  the 
sberiff  had  no  power  to  re- 
view or  correct  the  proceed- 
ings of  the  commissioner  last 
elected,  in  calling  the  roll 
for  the  choice  of  preses  and 
derk.  That  if  the  commis^ 
sioner  did  wrongfully  and 
improperly  refuse  the  vote  of 
a  person  standing  upon  the 
r^l  last  m£^e  up,  he  there- 
by subjected  himself  to  the 
penalty  imposed  by  the  sta^ 
take  for  sixb  ofiPencei,  bat  the 
sheriff  had  no  power  to  cov* 
rect  that  wrong;    That  he 


was  a  mere  ministerial  officer, 
bound  to  annex  to  the  writ 
the  return  made  by  the  clerk 
chosen  by  the  freeholders: 
That,  in  order  to  discover  to 
him  the  person  so  chosen, 
the  law  had  ordered  the  mi- 
nutes of  the  election  of  preses 
and  clerk,  signed  by  the  com- 
missioner last  elected,  or,  in 
his  absence,  by  the  sheriff- 
clerk,  to  be  proauced  to  him : 
That  he  was  bound  to  consi- 
der these  minutes  as  probatio 
vrobata  of  that  fact,  and  that 
he  was  not  at  liberty  to  betake 
himself  to  the  evidence  of 
his  own  senses,  or  to  any 
other  evidence  whatever  in 
contradiction  thereto :  That 
the  minutes  produced  by  Mr. 
M'Kenzie  were  entitled  to  no 
regard^  because  they  were 
not  signed  by  the  commis- 
sioner last  elected,  although 
he  was  present  in  the  court- 
room. 

The  sheriff,  on  the  other 
hand,  maintained,  that  the 
law  directed  'him  to  annex 
the  return  made  by  the  clerk 
chosen  by  the  majority  of  the 
freeholders  standing  upon  the 
roll  last  made  up,  and  that 
Mr.  M^Kenzie  had  been  so 
chosen:  That  be  was  not 
bound  to  consider  the  mi- 
nutes signed  by  the  com- 
missioner last  elected  as  nro- 
hatio  probata :  that  the  clerk 
named  in  these  minutes  had 
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Bargh  elee- 
tiofii. 

App.  cxlviii. 


With  respect  to  other  elections  : 

As  to  the  sheriff  or  Stewart.-— The  penalty 
imposed  by  the  stat.  7  Geo.  2.  a  16>  §  8,  apon 
sheriffs  or  Stewarts  making  false  returns,  applied 
in  the  cases  both  of  county  elections,  and  elec- 
tions for  burghs. 


jtpp,  elxxiit. 
Slieriffi  or 
•towuts  to 
adopt  return 
by  derkof 
prMidinip 
boroufh. 


By  the  Stat.  16  Geo.  9,  c.  11,  §  31,  eyery 
sheriff  or  steward  is  to  annex  to  the  writ  the 
return  made  by  the  cleiic  of  the 
borough. 


Pentlty  on 
•heriffione- 
ffleeting  or 


And,  by  the  same  clause,  if  such  sheriff  or 
steward  shall  neglect  or  refuse  to  annex  to  the 
writ  such  return,  or  if  he  shall  annex  to  the 


been  truly  chosen  bv  a  ma- 
jority   of    the     freeholders 
standing  upon  the  roll  last 
made  up :    That  if  the  law 
had   so   intended,   it  would 
have  ordered  nothing  more 
to  be  produced  to  him  ;  but 
as   it   likewise  ordered    the 
production  of  a  copy  of  the 
roll  last  made  up,  extracted 
and   signed    by  the  sheriff- 
clerk,  so  it  was  apparent  that 
the    legislature   must    hare 
made  that  order  on  purpose 
to  enable  him  the  more  easily 
to  discover  whether  the  mi- 
nutes signed  by  the  commis- 
sioner laht  elected  were  true 
or  falsCj  and  whether  the  per- 
son named  in  these  minutes 
was   truly    chosen   by    the 


majority  of  the  freeholdeis 
standing   upon     that    roD : 
That  the  doctrine  of  Sir  J. 
G.  would  throw  the  return 
entirely  into  the  hands  of  the 
commissioner   last    elected, 
which  the  legislature  never 
intended :  That  he^  as  sheriff, 
had  complete  evidence  that 
Mr.  M^Ktnzie  was  the  clerk 
chosen   by  the  majority  of 
freeholders    standing    upon 
the  roll, — The  coiut  of  ses- 
sion, after  considering    the 
auestion    with    the    utmost 
eliberation,    acquitted    the 
sheriff  from  the   complaiot 
brought    against    him.      1 
Wight,  332.     And  see  Mr. 
Wight*%   reasoning    on    this 
case.    76.325.  oMe,  311. 
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writ  any  return  made  by  any  other  person,  he  ^J^|\Jf; 
is,  for  every  such  offence,  instead  of  the  penalty 
or  forfeiture  to  which  he  was  made  liable  by  the 
act  of  7  Geo.  2.,  to  forfeit  £SO0  to  the  candidate 
returned  by  the  clerk  of  the  presiding  borough^ 
to  be  recovered  by  him,  or  his  executors,  in 
manner  directed  by  the  act.  -^'»'»»  w«. 

As  to  the  clerk  of  the  presiding  burgh : 

The  Stat.  7  Geo.  2,  c.  16,  ^  8,  had  imposed  4fp-  czi^iU- 
a  penalty  upon  common  clerks  of  presiding 
burghs  making  false  returns.  The  stat.  16  Geo.  jpp.t\xxn. 
£•  c.  11*  §  30.  (a),  after  directing  that  the  com- 
mon clerk  of  the  presiding  borough  shall  allow 
the  votes  of  such  persons  only  who  produce  jii/f,4S4. 
commissions  authenticated  as  therein,  enacts,  tidinf  bmag 
that  he  shall  return  to  the  sheriff  or  steward  the  md  ^ieeteSTb] 
person  elected  by  the  major  part  of  the  commis-  2Ju«?*'* 
sioners  assembled,  whose  commissions  are  so 

authenticated. 

* 

And,  by  the  same  clause,  if  he  neglect  or  re-  Penmitj  on 
fuse  to  return  such  persons  so  elected  to  the  inf,oriefbdB| 
sheriff  or  steward,  or  if  he  shall  return  to  the  uj^^en^ 

(a)  Mr.   Wight  observes,  member  for  that   city,      i 

that   neither   the    common  fVigkt^  880.    But  it  is  to  be 

clerk  ofthedtr  of  Eilin^^ii,  observed,  that  he  might  be 

nor  the  sheriff  of  the  county,  sued,  under  the  stat.  25  Geo. 

can  be  subjected  to  any  of  3,  c.  84,  §  14,  giviog  double 

the  statutable  penalties  for  damages  to  the  person  elected 

making  a  fidae  return  of  a  and  not  returned.  Antig^  Bl9m 
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{teet !(?.  sbertff  or  steward  any  person  other  than  him 
'^''^  who  18  so  elected,  he  is,  for  every  such  offeuoe, 
instead  of  the  penalty  or  forfeiture  to  which  he 
was  made  liable  by  the  act  of  7  Geo.  2.  to  for* 
feit  £500  to  the  candidate  elected  by  the  ma- 
jority of  the  commissioners  assembled,  whose 
commissions  are  authenticated,  to  be  recorered 
(See  An(«,  832.)  by  him,  or  his  executors,  in  the  manner  directed 

by  the  act,  and  he  is  also  to  snfier  imprison- 
ment for  six  calendar  months,  and  be  for  ever 
disabled  from  his  office  of  common  clerk. 


Section  16.    Ireland. 

THE  foregoing  matter  relating  to  returns,  as 
far  as  it  depends  upon  the  law  of  parliament, 
may  be  equally  looked  to  as  relating  to  elections 
in  Ireland.  There  are,  however,  regulations  by 
statute  (framed  for  the  most  part  by  analogy  to 
those  in  England)^  which  belong  only  to  elections 
in  Ireland  (a). 

{smmHttmfA.       As  to  where  returns  to  writs  and  precepts  re- 
^•'  spectively  are  to  be  made : 

(fl)  By   the  Irish  stat.  35  officers  of  tny  county,  city, 

Geo.  3,  c.  29,  "Beet.  14.     No  town,  or  borough^   for   iht 

fee,  gratuity,  or  reward  what-  delivery,  return^  or  execution 

«oever  shaU  be  given,,  paid,  of  any  writ  or  precept,  &c.— 

received^  or  taken,  by  any  App.  ccxlvi. 
AcrifT,  or  returning  officer,  or 
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With  respect  to  returns  to  writs :— By  the  act      ®^"  *•• 
of  union  with  Ireland^  (3©  and  40  Geo.  S,  c.  67,  a^^cojS^ 
art,  8,  §  ^2,)  the  writs  and  returns  thereon  are  ^Ju™^ 
returned  into  the  crown  office  in  Ireland,  and  offi^iJTire- 
from  thence  transmitted  to  the  crown-office  in  JjS^J^y,^ 
England,  and  certified  to  the  house  of  commons.  J^^^®' 
And  copies  of  the  returns,  attested  by  the  chan-  CopUtof] 
cellor,  keeper,  or  commissioners  of  the  great  preferred  in 
seal  of  Ireland  for  the  time  being,  are  preserved  moUX  ** 
in  the  crown-office  in  Ireland,  and  are  to  be 
evidence  in  case  the  original  returns  should  be 
lost# 


With  respect  to  returns  to  precepts : — The 
course  is  the  same  as  in  England. 

As  to  the  time  limited  by  the  statute  law  (^•rte,ieit. 
for  making  returns  to  writs  and  precepts  re- 
spectively : 

It  has  been  before  seen,  that  the  statute  law  ^^'  ''^^• 
does  not  seem  to  contemplate  a  scrutiny  at  elec- 
tions in  Ireland  {a). 

As  to  returns  to  writs  r—The  Irish  stat.  35  t^^^t^ 
Geo.  S,  c.  29,  §  17,  (in  providing  for  the  case  of  IJTJJ^'riSrto 
a  general  election),  requires  the  sheriff,  or  she-  «*«*«^«^'^' 

(a)  Although  there  are  no  rendered  e&ctaal,  there  oc- 
provisionB,  as  in  England,  cwionally  have  been  scru- 
whereby  a  scrutiny  may  be    tiuies  in  Ireland. 
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OD  or  before 
writ  returu- 
able. 


rifiis  receiving  the  writ,  to  make  due  return  of 
such  writ  to  the  clerk  of  the  crown  on  or  before 
the  day  on  which  the  writ  is  returnable. 


o^' •^^        The  same  statute,  by  §  18,  requires  that,  in 
within  40  deys  all  cascs  whcre  a  writ  shall  be  issued  during  a 

eAerteitef  ,  ,  ° 

^■^  session  or  prorogation  of  parliament,  the  return 

shall  be  made  to  the  clerk  of  the  crown,  within 
.  40  days  after  the  test  thereof. 


Penalty  oQ 

nherifffor 

aefmult 


And,  by  the  same  clause,  a  sheriff  making  de- 
fault herein,  is  to  forfeit  to  any  person  that  will 
sue,  <£lOO  for  each  day  such  default  shall  be 
made,  to  be  recovered  according  to  the  act  {a). 


Affp»  ccecxiT. 
Retara  to  be 
forthwith  on 
clote  of  poll. 


And  the  stat.  57  Geo.  3,  c.  191,  §  1,  requires 
returning  officers  to  make  the  return  forthwith 
upon  the  clbse  of  the  poll. 


At^*  n"^i"*'        ^^  *^  returns  to  precepts  : — By  the  Irish  stat. 
elections,  re-     35  Gco.  3,  c.  29,  §  17,  in  the  case  of  a  eeuerai 

turn  to  precept  . 

to  be  lix  days    elcction,  cvery  returning  officer  holding  an  elec- 
of  writ.  tion  by  virtue  of  a  precept,  is  to  make  a  due  re- 


(a)  Penalties  under  this 
•Ct  may  be  recovered  with 
full  costs,  by  bill,  plaint,  or 
information,  in  any  of  his 
majesty's  courts  at  Dublin, 
fee  %  75  of  the  act,  and  there- 
in what  it  shall  be  sufficient 
for  the  plaintiff  to  allege  and 
prove.  By  §  7^*  1^  case 
of  dUcontinuance  and  non- 


suit, the  defendant  is  to  have 
treble  costs.  By  §  77»  persons 
(with  certain  exceptions) 
discovering  other  oflenders 
against  the  act,  so  that 
they  may  be  convicted,  are 
indemnified.  §  7B9  proceed- 
ings for  penalties  mu«t  be 
commenced  within  a  year. 
App,  cclxxxiii.  ct  teq. 
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turn  of  such  precept  six  days  at  least  before  the      ^^'  ^^ 
return  of  the  writ,  by  virtue  of  which  such  pre* 
cept  shall  have  issued. 

The  same  stat.  by  §189  enacts,  that  in  all  jfip^taXwiii 
cases  where  a  writ  shall   be  issued   during  a  Jituw^^ 
session  or  prorogation  of  parliament,  and  the  S^illmdMifc* 
election  shall  be  holden  by  a  precept  thereunder, 
the  return  of  such  precept  shall  be  made  to  the 
sheriff  within  SO  days  after  the  date  thereof. 
And  this  under  the  before-mentioned  penalty  Penmityonde- 
of  ^100  a  day  upon  the  returning  officer  for 
default. 

The  before-mentioned  provision  of  the  57  ^/9>*  eeeodr. 

JinU,  140. 

Geo,  3,  c.  131,  §  I9  requiring  the  return  to  be  Return  to  bo 
made  forthwith,  applies  to  returns  to  precepts  as  ciowofpou. 
well  as  to  writs. 

As  to  the  manner  of,  and  parties  to  returns  to  (s««  ^te,  Mit 
writs  and  precepts  respectively : 

With  respect  to  returns  to  writs,  there  is  no. 
thing  to  add  to  what  is  before  stated  as  to  elec- 
tions in  England. 

With  respect  to  returns  to  precepts  : — By  the  jpp.  c«l 
Irish  stat.  35  Geo.  3,  c.  29,  §  3,  the  sheriff  is  to  c^ptrot^ 
accept  the  return  of  the  precept  from  such  ma-  ^^^^  wh^ST" 
gistrate  and  officer  only  to  whom  he  shall  have  p^p**«^- 
directed  such  precept. 
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8eci-i6.         The  making  of  dae.retarns  how  enforced  by 

See  ante,         tbc  statutc  law : 

sect?.  X 

^;y.cci  ccii.         The  Irish  stat.  33  H.  8,  sess.  9,  c.  1,  requires 

Returning  '  ^  * 

officer  rewm-  (atnongst  Other  things)  that  the  kntghts,  citizens, 
tkmm  by  HA-  and  bur&:esses  should  be  chosen  and  elected  bv 
M«6f^iB.        the   greater  number  of  the  inhabitants  of  the 

counties,  cities,  and  towns  present  at  the  election, 
and  after  imposing  a  penalty  upon  the  inha- 
bitants choosing  in  any  other  manner  than  ac« 
cording  to  the  act,  makes  every  sheriff,  or  other 
officer,  returning  any  knight,  citizen,  or  burgess 
chosen  in  any  other  manner,  liable  to  forfeit 
<£100,  to  be  recovered  aad  taken  according  to 
that  act  (that  is,  one  half  to  the  king,  and  the 
other  to  any  that  will  sue).  And  every  knight, 
peiioM  not  to  citizen,  and  burgess,  taking  upon  himself  so  to 
Rcii^glis  mem-  ^^9  ^^d  uot  chosen  and  elected  according  to  the 

act,  is  to  forfeit  <£lOO  in  like  manner. 


bers. 


(See  ante^  sect.  As  tO  false  TCtUmS  : 

8.243.) 

There  are  no  provisions  which  exactly  cor- 
respond  with   those  which   have    been   before 
^^^\  *o      stated  with  respect  to  false  returns,  or  the  re- 
"^^  sfiCh!'  3   ^^^y  *^  ^^^  party  grieved,  but  by  the  Irish  stat. 

*i^t*il'****'  ^*  ^^^'  ^'  ^*  '^^'  §  ^*'  ^^^  making,  giving,  or 
making  or        acGcpting  any  contract,  promise,  bond,   or  anv 

AMepUttf  gifts,  •;  r  1 

&c.  to  procure   gilt  Or  rcward  to  procure  any  false  return,  sub- 

false  retarnt. 
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jects  the  piarty  to  a  penalty  equal  to  the  value     ^J^VJJ 
of  what  is  givenoraccepted,  or  intended  so  to  be, 
and  <£200 ;  such  penalty  to  go  to  the  person  first 
sning^  to  be  recovered  according  to  the  act  (a). 

As  to  special  returns:  ^^T)* 

The  law  having  expressly  forbidden  the  clos-  moi^'  ^^' 
ing  the  poll,  on  account  of  riots,  and  having  ^ua^^tara. 
given  positive  directions  to  the  returning  officer 
for  his  government  in  Buch  case,  and  at  the  same 
time  powerfully  protected  him  under  such  circum- 
stances ;  that  which  has  in  most  instances  occa- 
sioned special  returns  to  be  made  at  elections  in 
England^  will  not  justify  a  returning  officer,  iii 
not  fully  complying  with  the  exigency  of  the 
writ  or  precept. 

The  legislature  in  Ireland,  bt)th  upon  this 
head  and  the  following  one,  seems  to  have  cau- 
tiously guardedagainstthepossibility  of  the  issue 
of  an  election  being  left  in  uncertainty. 

In  one  case  a  special  return  is  directed,  where,  upon 
namely,  where  from  the  death,  or  severe  ill-  neti^freilira- 
ness  of  the  returning  officer  or  officers,  the  first  ^J^oH^TJ^ut^^ 
sworn  deputy  acts  as  such  under  the  direc-  ^te^g^ai 
tion  of  the  stat.  57  Geo.  3,  c.  131,  §  31,  that  i;^*"^^!** 
clause  requiring  him  to  make  a  special  return  ^w»*  ccccxxxni. 

(a)  See  antCf  499.  5X5,  n. 
•Sh 
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voting  at  any  election  for  a  member  or  members      ^^^^\ 
of  parliament. 


However,  as   this  prohibition   and    penalty  But  double 
would  not  operate  where  there  are  double  re-  ir«neeUimwiu 

,  '  to  bo  loturaiug 

turns  in  consequence  of  disputed  claims  to  be  offlecruotbo- 

inf  within  tbe 

returning  officer^  such  returns  not  being  both  tututomay 
made  by  the  same  person^  instances  of  double  450.797. 
returns  upon  that  ground  only,  may  occur  at 
elections  in  Ireland. 

As  to  the  illegality  of  contracts  to  procure  /geeiwie. 
returns :  ^"^  ^^'^ 


By  the  Irish  stat.  35  Geo.  3,  c.  29, 5  14,  all  4lRp.«aifi. 

.  .    .  CoDtMCti, 

contracts,  promises,  bonds,  and  securities,  to  be  fiftis  ^^  to 

procure  ro* 

made  or  given  to  returning  officers,  for  making  tumi  Toid. 
a  return  of  members  to  serve  in  parliament,  or 
to  pay  returning  officers  any  money,  by  way  of 
gratuity  or  reward  for  making  such  return,  or  Penalty  on 

•        mtkiof  or  lO- 

Otherwise  in  respect  thereof,  are  null  and  void;  eepting 


-.  ••  f  Boo  flWCi  OOVa 

and  the  making,  giving,  or  accepting  such  con-  843. 
tract,  promise,  bond,  or  other  security,  subjects 
the  party  to  the  penalty  before-naentioned,  with 
respect  to  the  making  or  accepting  gifts  or  re- 
wards to  procure  false  returns. 
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